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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

HIGH    COURT   OF   CHANCERY. 


npHIS  was  an  appeal  from  the  construction  put  by  the 
Master  of  the  Rolls  upon  a  clause  in  a  codicil  to 
the  will  of  William  Tawnsend,  the  testator  whose  estate 
was  being  administered  in  the  suit. 


I860. 
TOWNSEND  V.  EARLY.  Wv^ 

Dec.  6,  8. 

Before  The 

Lord 
Chancellor 

Lord 
Gampbbll 
and  The 
Lords  Jut- 
By  the  will  in  question,  dated  the  31st  March,  1827,  ^^ai  directed 
the  testator,  after  bequeathing  certain  specific  legacies,  that  all  leea- 
gave  the  residue  of  his  personal  estate  to  Matthew  Shaw,  ?^  ^|Jl^j„  ^ 

John  Benbow,  John  Tottmsend  and  Job  Townsend,  whom  months  after 
-  .        -   ,  .  .  ,       ,,  the  testator  s 

he  appointed  bis  executors,  upon  trust  with  all  con-  death.    By  a 

venient  speed,  after  his  decease,  to  sell  and  convert  the  codicil,  ex- 
'^       '  '  ecuted  on  the 

same  day  of  the  tes- 
tator's death, 
after  gmng 
500/.  a  piece  to  fiFe  of  the  grandchildren  of  his  brothers  by  name,  he  bequeathed  500/. 
to  legatees  thus  described :  *'  each  child  that  may  be  bom  to  either  of  the  children  of 
either  of  my  brothers,  lawfully  begotten.''  Held,  that  of  the  children  of  the  brothers' 
children  neither  those  bom  at  the  date  of  the  codicil  nor  those  b^otten  after  the  tes- 
tator's death  were  entitled,  but  only  children  en  ventres  leur  m^s  at  the  date  of  the 
codicil  and  of  the  testator's  death. 
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I860.  same  into  money,  and  after  payment  of  all  his  just 
debts,  funeral  and  testamentary  expenses,  and  the  several 
legacies  thereinbefore  by  him  bequeathed,  together  with 
the  whole  of  the  legacy  duty  and  duties  payable  in 
respect  of  the  several  legacies  and  annuities  by  him 
therein  given,  to  make  certain  investments  for  the 
benefit  of  various  legatees,  and  to  pay  and  divide  the 
residue  of  the  proceeds  of  his  personal  estate  and  effects, 
unto  and  amongst  all  and  every  his  next  of  kin  who 
should  be  living  at  the  time  of  his  decease  share  and 
share  alike,  to  and  for  their^  his  and  her  own  respective 
use  and  benefit.  And  the  testator  thereby  directed  thq.t 
all  the  legacies  thereinbefore  by  him  bequeathed  should 
be  paid  within  six  calendar  months  next  after  his  decease ; 
and  that,  in  the  event  of  his  executors  not  being  able  to 
pay  the  same  within  such  period,  interest  at  five  per  cent, 
should  be  paid  on  such  legacy  or  legacies  respectively, 
to  commence  fi*om  the  time  when  the  same  were  thereby 
respectively  directed  to  be  paid. 

By  a  codicil  to  his  will  dated  the  14th  November ^  1827, 
the  testator  disposed  of  his  freehold,  copyhold  and  lease- 
hold estates ;  and  by  a  second  codicil,  dated  the  10th 
March^  1832,  after  directing  his  executors  to  invest 
2,000Z.  in  the  funds,  the  proceeds  to  be  applied  for  the 
support  of  six  aged  women  at  Witneyy  he  proceeded 
as  follows : — ''  Item.  I  give  and  bequeath  to  Hannah 
Maria^  the  daughter  of  my  brother  Henry^  the  sum  of 
600/.,  to  be  paid  to  her  by  my  said  executors  on  her 
attaining  the  age  of  twenty-one  years." — [Then  followed 
other  pecuniary  legacies  in  similar  terms,  to  other  chil- 
dren of  Henry  Townsend.'] — "  Item.  I  give  and  bequeath 
to  Edwardy  the  son  of  John  and  Alice  Early y  the  sum 
of  500/.  for  his  own  use  and  benefit ;  also  I  give  and 
bequeath  to  Alice^  the  daughter  of  the  said  John  and 
Alice  Early,  the  sum  of  500/.  for  her  own  use  and 

benefit ; 
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benefit ;  also  I  give  and  bequeath  to  Sarah,  the  daughter        1860. 

of  the  said  John  and  Alice  Early^  the  sum  of  500/.  for 

her  own  use  and  benefit;  also  I  give  and  bequeath  to 

Ann,  the  daughter  of  Robert  and  Martha  Starrs,  the 

sum  of  5002.  for  her  own  use  and  benefit     Item.   I 

direct  my  executors  to  pay,  by  and  out  of  my  personiJ 

estate,  exclusively,  the  sum  of  5002.  a  piece  to  each 

child  that  may  be  born  to  either  of  the  children  of  either 

of  my  brothers  lawfiilly  begotten,  to  be  paid  to  each  of 

them  on  his  or  her  attaining  the   age  of  twenty-one 

years,  without  benefit  of  survivorship." 

The  testator  died  on  the  same  day  (10th  March,  183S). 

The  testator  at  his  death  had  three  brothers,  John, 
Henry  and  Job.  Of  tliese,  John  never  had  any  issue, 
but  Henry  and  Job  had  twelve  grandchildren  living  at 
the  testator's  death,  amongst  whom  were  included  the 
five  legatees  of  5002.  each  named  in  the  testator's  second 
codicil.  There  were  also  at  that  time  three  grand- 
children of  the  testator's  brothers  Henry  and  Job  in 
ventres  leur  m^res,  and  thirty-two  grandchildren  of  the 
two  brothers  were  both  begotten  and  bom  after  the 
testator's  death.  There  were  also  several  children  of 
the  testator's  brothers  living  at  his  death. 

After  the  testator's  death,  William  Townsend  Storn 
(a  grandson  of  the  testator's  brother  Job,  who  was  in 
ventre  sa  m^re  at  the  testator's  death)  instituted  a  suit  in 
this  Court,  claiming  to  be  entitled  to  one  of  the  5002. 
legacies  under  the  last  clause  of  the  second  codicil.  On 
the  hearing  of  that  cause  {Storrs  v.  Benbow  (a) ),  the 
Court  declared  that  only  such  children  of  the  children  of 
the  testator's  brothers  as  were  in  esse  at  the  time  of  the 

death 
(a)  2  Myl.  4*  K.  46. 
B2 
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I860.  death  of  the  testator  were  entitled  to  the  legacies  of 
500Z.  each  bequeathed  by  the  codicil  to  each  of  the 
children  of  either  of  the  children  of  his  brothers  lawfully- 
begotten;  and  directed  an  inquiry  whether  the  infant 
Plaintiff  was  in  esse  at  the  time  of  the  death  of  the 
testator. 

The  Master  found  that  William  Townsend  Storrs  was 
born  on  the  29th  October,  1832,  and  that  it  therefore 
appeared  to  him,  and  he  found  that  the  infant  Plaintiff 
was  in  esse  at  the  death  of  the  testator,  and  the  admi- 
nistration of  the  testator's  estate  was  proceeded  with  on 
the  footing  of  that  decree. 

Two  other  questions  subsequently  arose  upon  the 
construction  of  the  same  clause  in  the  testator's  second 
codicil,  and  were  brought  at  different  times  before  the 
Court  for  decision.  The  first  of  these  was,  whether  the 
four  children  of  John  and  Alice  Early,  to  whom  legacies 
of  500Z.  were  bequeathed  by  name  in  the  codicil,  were 
also  entitled  to  take  similar  legacies  under  its  last  clause ; 
and  as  to  this  the  Vice-Chancellor  Knight  Bruce  decided 
that  they  were  not  so  entitled  (a).  The  other  question 
was,  whether  a  fifth  child  of  John  and  Alice  Early,  born 
after  the  date  of  the  will  but  before  the  date  of  the 
second  codicil,  and  to  whom  no  legacy  was  given  by 
name  by  that  codicil,  was  entitled  to  a  legacy  under  the 
bequest  in  the  second  codicil  of  dOOZ.  a  piece  to  each 
child  that  might  be  born  to  either  of  the  children  of 
either  of  the  testator's  brothers ;  and  on  this  the  Master 
of  the  Rolls  (Sir  John  Romilly)  decided  that  the  child 
was  not  so  entitled  (i). 

In 

(a)  See  Early  v.  Benbaw,  2  (6)  See  Early  v.   Middleton. 

Co^.  342.  14  Beav.  453. 
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In  the  course  of  the  discussion  which  thus  took  place  I860, 
doubts  were  suggested  whether  the  bequests  by  the 
clause  in  question  were  not  altogether  void  for  remote- 
ness; and  shortly  before  the  grandchildren  of  the  tes- 
tator's brothers,  who  were  in  ventres  leur  m^res  at  his 
death,  came  of  age,  the  trustees  of  the  residuary  personal 
estate  presented  their  petition  of  appeal  to  the  Lord 
Chancellor  from  the  decree  of  Sir  John  Leach  in  Storrs 
▼.  Benbow{a\  which  was  affirmed  by  Lord  Cran^ 
worth  (J). 

The  bill  in  the  present  suit  was  filed  in  January^  1859, 
by  the  personal  representatives  of  some  of  the  next  of  kin 
of  the  testator,  and  prayed  that  the  trusts  of  the  will  and 
codicils  of  the  testator  (so  far  as  the  same  had  not  been 
performed)  might  be  performed ;  and,  secondly,  that  the 
trust  funds  and  property  which  constituted  the  ultimate 
residue  of  the  testator's  personal  estate  might  be  divided 
among  the  Plaintiffs  and  the  several  other  persons  entitled 
thereto ;  and,  thirdly,  that,  for  the  purpose  of  ascertaining 
the  amount  of  such  ultimate  residue,  it  might  be  declared 
whether  any  and  what  further  legacies  of  500Z.  were 
payable,  by  virtue  of*  the  bequest  in  the  second  codicil 
of  500Z.  a  piece  to  each  child  that  might  be  bom  to  either 
of  the  children  of  either  of  the  testator's  brothers. 

Upon  the  hearing  of  the  cause  in  JunCy  1860,  the 
Master  of  the  Rolls,  by  the  decree  under  appeal,  decided 
that  children  of  the  children  of  the  testator's  brothers, 
who  were  bom  before  the  date  of  the  second  codicil,  but 
were  not  mentioned  by  name  as  legatees  in  the  codicil, 
were  not  entitled  to  500Z.  each  under  the  bequest  of  500Z. 
a  piece  to  the  children  of  either  of  the  children  of  either 

of 

(a)  See  2  Mjfl.  /^  K.  46.  (6)  Siorrt  v.  Benbow,  3  De  O., 

M,  Sf  G.  390. 
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I860.  of  the  testator's  brothers ;  and  that  children  of  the  children 
of  the  testator's  brothers  begotten  and  born  after  the 
testator's  death  were  not  entitled  to  participate  in  the 
benefit  of  that  bequest  (a). 

The  Appellants  were  grandchildren  of  the  testator's 
brothers,  born  before  the  date  of  the  codicil,  but  not 
mentioned  in  it  by  name  as  legatees,  and  grandchildren 
of  the  brothers,  both  begotten  and  bom  after  and  within 
twenty-one  years  of  the  death  of  the  testator. 

Mr.  Follett  and  Mr.  Bevir  in  support  of  the  appeal. 

The  estate  is  sufiicient  to  provide  legacies  for  all  the 
children  of  nephews  and  nieces  of  the  testator  born 
within  twenty-one  years  after  the  death  of  the  testator, 
and  to  leave  a  considerable  residue  besides.  The  words 
"  may  be  born,"  construed  according  to  the  authorities, 
are  large  enough  to  include  children  of  nephews  and 
nieces  of  the  testator  born  within  twenty-one  years  after 
his  death,  and  children  also  of  nephews  and  nieces  born 
before  the  date  of  the  codicils.  The  fact  that  he  has 
given  legacies  to  some  of  such  Is^t-mentioned  children 
nominatim  is  not  a  ground  for  adopting  a  different  con- 
struction. The  possibility  of  some  of  the  after-born 
children  coming  into  existence  at  a  period  too  remote 
does  not  invalidate  the  gift  as  to  those  children  of  the  class 
bom  within  the  legal  period ;  Wilkinson  v.  Adam  (Jb) ; 
Deffiis  V.  Goldschmidi  (c). 

Mr.  Roundell  Palmer  and  Mr.  Skebbeare,  for  the 
Plaintiffs. 

It  is  impossible  on  principle  to  adopt  a  construction 

extending 

(a)  See  Towmend  v.  Earfy,  28  (6)  1  Vet.  4*  B.  464. 

Beov.  429--436.  (c)  1  Mer.  417;  19  Vet.  566. 
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extending  the  benefit  of  the  clause  in  question  to  all 
children  that  may  at  any  time  be  born  of  the  testator's 
nephews  and  nieces*  The  amount  required  for  payment 
of  legacies  would  in  that  case  be  indefinite ;  and  the 
testator's  direction  that  the  legacies  given  by  his  will 
should  be  paid  within  six  months  of  his  death  could  not 
be  acted  upon.  It  would  be  impossible  for  the  executors 
to  know  within  six  months  whether  the  estate  would  be 
sufficient  to  pay  all  the  legacies^  and  the  period  for  dis- 
tribution of  the  estate  and  complete  execution  of  the 
will  would  have  to  be  postponed  for  an  indefinite  period. 
The  Court  has  never  adopted  such  a  construction  where 
the  language  of  the  will  does  not  absolutely  require  it; 
Sprachling  v.  Ranter  {p)\  Butler  v,  IjQwe(b)\  Mann 
V.  Thompson  (a).  The  children  of  nephews  and  nieces 
begotten  and  bom  after  the  death  of  the  testator  are 
therefore  excluded.  So  also  children  of  nephews  and 
nieces  bom  before  the  date  of  the  codicil,  and  not  ex- 
pressly named  as  legatees.  To  hold  otherwise  would  be 
to  infer  that  the  testator  meant  to  give  cumulative  gifts 
of  500/.  to  each  of  the  children  of  his  nephews  and 
nieces  previously  named  as  legatees  of  500/,  each  in  the 
codicil.  Such  a  construction  is  not  the  necessary  in- 
terpretation of  the  language  of  the  will,  and  unless  it  is 
the  Court  will  not  adopt  it. 

Mr.  Teed  and  Mr.  Rogers  for  parties  in  the  same 
interest  as  the  Plaintiffs. 

The  class  must  be  limited,  otherwise  the  gift  will  be 
void  for  remoteness.    They  cited  Leake  v.  Robinson  (d). 

Mr.  FoUett  in  reply. 

The 

(a)  1  DUk.  344.  (c)  Kay,  638. 

(k)  10  8m.  317.  (d)  2  Mir.  363. 
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The  Lord  Chancellor. 

I  am  of  opinion  that  the  decree  appealed  against 
should  be  affirmed.  It  is  difficult  to  put  a  reasonable  con- 
struction upon  the  clause  in  the  second  codicil  of  the 
testator's  will  now  before  us.  But  I  think  that  we  are 
bound  to  put  some  construction  upon  it,  and  cannot  say 
that  it  is  incapable  of  construction,  and  I  do  not  know 
that  a  better  construction  can  be  put  upon  it  than  that  of 
the  Master  of  the  Rolls. 


The  children  alleged  to  be  entitled  to  the  benefit  of 
the  disposition  in  question  may  be  divided  into  three 
classes.  First,  children  bom  at  the  date  of  the  codicil 
and  of  the  testator*8  death.  Secondly,  children  then  in 
ventres  leur  mferes  and  born  after  the  testator's  death, — 
and  thirdly,  children  both  begotten  and  born  after  the 
testator's  death.  With  regard  to  the  second  class,  it  has 
already  been  decided  that  they  are  entitled,  and  they 
have  been  long  since  paid.  As  to  them,  therefore,  we 
have  nothing  now  to  consider;  but  we  are  called  upon  to 
decide  upon  the  interests  of  those  of  the  first  and  third 
classes.  Now  I  think  that  although  the  words  used  by 
the  testator,  regarding  merely  this  general  sweeping 
disposition,  might  admit  of  children  of  the  testator's 
nephews  and  nieces  that  were  then  born,  yet  when  we 
look  at  the  whole  will,  it  cannot  be  considered  clear  that 
this  sweeping  legacy  was  not  meant  to  be  confined  to 
children  not  then  born  but  who  might  be  in  esse  at  the  tes- 
tator's death.  It  must  be  supposed  that  the  testator  knew 
of  the  existence  of  children  of  his  nephews  and  nieces 
other  than  those  expressly  named  in  his  will,  but  to 
these  last  only  does  he  leave  legacies  by  name.  It 
seems  clear  that  all  that  he  intended  to  give  to  children 
born  at  the  date  of  the  codicil  he  gave  to  them  by  name. 
And  when  he  goes  on  to  make  a  general  disposition  to 

children 
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children  of  his  nephews  and  nieces  as  a  class,  it  would  1860. 
appear  that  the  class  must  be  confined  in  some  sense  to 
children  not  then  bom.  No  consideration  of  general 
rules  can  here  assist  us,  and  we  must  endeavour  to  gather 
what  the  intention  of  the  testator  was  from  the  language 
which  he  has  used  in  the  will  and  codicils.  It  seems 
to  me,  looking  only  at  that,  that  he  cannot  be  con- 
sidered as  having  intended  those  children  whom  he 
could  have  named,  but  whom  he  has  not  named,  to 
take  under  the  general  disposition  in  the  codicil.  Then, 
with  reference  to  the  class  of  children  begotten  and  born 
after  the  testator's  death,  I  think  the  testator  must  have 
intended  this  general  disposition  to  apply  only  to  those 
who  might  come  into  esse  and  be  capable  of  taking  an 
interest  at  his  death.  It  cannot  be  supposed,  having 
regard  to  the  context  of  the  will  and  to  the  general 
directions  in  it  with  reference  to  the  distribution  of  the 
estate,  that  the  testator  intended  the  winding-up  of  his 
estate  to  be  deferred  to  such  a  remote  and  indefinite 
period  as  it  must  necessarily  be  if  all  the  children  after- 
wards bom  at  any  time  of  the  children  of  either  of  the 
testator's  brothers  are  to  be  entitled  to  the  benefit  of  this 
general  gift. 

I  do  not  go  upon  the  rule  against  perpetuities,  but 
upon  what  appears,  from  the  language  of  the  whole  will, 
to  be  the  intention  expressed  by  the  testator,  that  only 
those  children  of  his  nephews  and  nieces  were  to  take 
who  might  be  in  esse,  and  be  capable  of  taking  at  the 
time  of  his  death. 

I  am  glad  to  say,  that,  in  deciding  this  appeal,  I  con- 
trovert no  rule  which  can  be  of  any  use  in  construing 
any  other  will ;  but  respecting  all  the  rules  of  construc- 
tion which  have  been  laid  down,  and  meaning  to  lay 
down  no  rule,  and  looking  only  to  the  language  of  the 

wUl, 
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I860.  y^ilif  I  think  that  the  most  reasonable  construction  ha9 
been  put  upon  the  disposition  here  in  question  by  the 
decree  at  the  Rolls.  I  have  on  a  former  occasion 
intimated  my  opinion,  that  where,  upon  an  appeal  upon 
the  construction  of  a  will,  it  turns  out  that  the  question 
admitted  of  no  reasonable  doubt,  the  costs  of  the  appeal 
should  not  be  allowed  out  of  the  estate ;  but,  in  this  case, 
I  think  the  question  sufiiciently  doubtful  to  admit  of  the 
costs  being  paid  out  of  the  estate. 

TJie  Lord  Justice  Knioht  Bruce. 

It  cannot  be  inferred  that  the  testator,  when  he  exe- 
cuted the  second  codicil  to  his  will,  believed  that  he 
would  die  on  that  day;  nor  can  we  form  a  conjecture 
whether  or  not  he  expected  to  recover  from  his  illness. 
The  context  and  such  of  the  extrinsic  facts  as  may  be 
regarded  render  it  impossible  to  construe  the  word 
**  may**  as  the  testator  has  used  it  in  the  codicil,  other* 
wise  than  as  importing  futurity  strictly  and  exclusively. 
I  think  that  the  same  considerations  render  it  impossible 
to  extend  the  language  used  to  children  of  the  testator's 
nephews  and  nieces  bom  and  begotten  after  the  death  of 
the  testator.  I  agree  with  the  Lord  Chancellor  as  to  the 
interpretation  of  the  codicil  and  as  to  the  costs. 

The  Lord  Justice  Turner. 

I  also  am  of  opinion  that  the  decision  of  the  Master 
of  the  Rolls  should  be  affirmed.  There  are  two  classes 
of  children  of  the  testator's  nephews  and  nieces,  whose 
claims  we  have  had  to  consider  on  this  appeal.  The 
first  class  is  of  children  bom  in  the  testator's  lifetime, 
but  not  named  in  his  will ;  the  second,  of  children  be- 
gotten and  bom  after  the  testator's  death. 

As 
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As  to  the  second  class,  no  doubt  a  gift  may  be  ex-  1860. 
pressed  in  such  terms  as  to  include  children  so  circum- 
stancedy  but  I  think  the  intention  to  include  them  must 
be  very  clearly  shown.  The  intention  must  be  plain, 
and  for  this  reason, — that  the  efiect  of  including  them  is 
to  stop  entirely  the  distribution  of  the  testator's  estate, 
inasmuch  as  it  cannot  be  known  at  the  testator's  death 
what  number  of  persons  will  become  entitled  to  legacies 
under  the  disposition  contained  in  the  codicil,  if  such 
afier*bom  children  are  to  be  included. 

I  do  not  think,  therefore,  that  the  mere  reference  to 
children  to  be  born  is  sufficient  of  itself  to  include  all 
that  may  at  any  time  be  bom.  In  this  case,  the  context 
of  the  will,  where  the  testator  directs  his  legacies  to  be 
paid  within  six  months  after  his  death,  removes  all  doubt 
upon  the  question.  If  that  direction  is  to  take  efiect,  it 
Is  impossible  that  the  testator  can  have  meant  to  include 
all  the  children  at  any  time  bom  to  his  nephews  and 
nieces  in  the  class.  A  disposition  including  them  would 
necessarily  stop  the  payment  of  any  of  the  legacies,  in- 
asmuch as  it  would  be  impossible  to  ascertain  the  amount 
required  for  payment  of  all  the  legacies.  The  context, 
as  it  seems  to  me,  is  decisive,  apart  from  the  general 
question,  that  the  gift  under  consideration  cannot  be 
held  to  extend  to  all  children  to  be  born  at  any  time 
to  the  testator's  nephews  and  nieces. 

Then  as  to  the  first  class,  I  think  it  clear  that  the  ex- 
pression ''  may  be  born"  may  include  children  already 
bora ;  but  I  rather  leaii  to  the  opinion  which  I  collect 
firom  the  judgment  in  Early  v.  Benhow  (a)  to  have  been 
that  of  my  learned  Brother,  that  the  words  themselves,  in 
the  absence  of  any  context  to  explain  them,  are  to  be 
taken  as  words  of  futurity.  If  so,  the  question  is  settled 
against  the  Appellants. 

It 

(a)  2  OiU.  342. 
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It  is  not  necessary,  however,  to  decide  the  question 
whether,  under  the  words  "  may  be  bom,"  children  of 
nephews  and  nieces  born  at  the  date  of  the  codicil  and 
not  named  therein  are  entitled. 


There  is  another  ground  for  inferring  that  children  of 
that  class  were  not  intended  to  be  included  in  this  dis- 
position. They  cannot  be  included  unless  children  bom 
at  the  date  of  the  codicil  and  expressly  named  as 
legatees  are  also  included,  and  the  efiect  of  including 
these  last  would  be  to  give  them  cumulative  legacies  of 
500/.  each  as  legatees  named,  and  of  500/.  each  under 
the  general  description  of  children  of  the  testator's 
nephews  and  nieces.  Now  these  legacies  are  of  the 
same  amount,  being  gifts  of  500/.  each ;  and  they  are 
given  to  the  legatees  in  the  same  character  of  children  of 
the  testator's  nephews  and  nieces,  and  by  the  same  in- 
strument But  in  the  case  of  gifts  so  circumstanced,  the 
mle  of  the  Court  is  to  presume  against  double  legacies 
being  intended.  Upon  that  ground,  therefore,  I  think 
that  children  of  the  testator's  nephews  and  nieces  born 
at  the  date  of  the  codicil,  but  not  named  therein,  are 
not  entitled  under  the  disposition  before  us.  It  is  true 
that  in  the  one  case  the  gift  is  to  children  nominatim, 
and  in  the  other  to  them  as  members  of  a  class ;  but  I 
do  not  think  that,  in  considering  this  case,  that  can  make 
any  difference.  The  ground  of  the  decision  is,  that  the 
Court  does  not  impute  to  the  testator  an  intention  to  give 
twice  the  same  amount  by  the  same  instrument  and  in 
the  same  character ;  but  imputes  repetition  rather  than  an 
intention  to  give.  This  it  does  even  when  the  words  of 
the  disposition  are  clear.  Much  more  then,  as  I  think, 
ought  it  to  consider  double  legacies  not  intended,  where 
the  words  of  gift  are  not  clear.  The  costs  of  all  parties 
should  be  paid  out  of  the  estate. 
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Id  the  Matter  of  THE  DUKE  OF  WELLINGTON'S 
SETTLED  ESTATES,  and 

In  the  Matter  of  THE  DEFENCE  OF  THE  REALM 
ACTS,  1842  and  1861. 

Ex  parte  THE  DUKE  OF  WELLINGTON. 


Dee.S. 

Before  The 

Lord 
Chancellor 

LOED 

Campbell 

and  The 

Lords 

JumcBs. 


rpHIS  was  the  application  of  the  Duke  of  Wellington, 
as  owner  of  an  inalienable  interest  in  tail  in  the 
Strathfieldsaye  estate,  to  be  allowed  to  retain  a  sum  of 
920/.  which  had  been  paid  to  him  by  the  Ordnance 
Department  of  the  public  service,  being  the  amount 
of  compensation  awarded  in  respect  of  damage  done  by  wherepend- 
their  proceedings  under  The  Defence  of  the  Realm  Act,  ipg  an  arbitra- 
1842,  5  &  6  Vict,  c  94,  to  an  ancient  flour  mill  standing  the"amount^of 

on  the  estate*  compensation 

to  be  paid  by 
tbe  Ordnance 
It  appeared  that  a  deep  pond,  which  was  the  main  l^«partment 
source  of  supply  of  water  to  the  stream  by  the  flow  of  visions  of  the 
which  the  mill  was  worked,  had,  under  the  powers  given  r^^^J^c^^  * 
them  by  that  act,  been  purchased  in  1855  by  the  Ordnance  1842,  for 
Department,  together  with  land  adjoining  the  Strath-  ^^^XT^^eir 

fieldsaye  estate.     Shortly  afterwards  they  diverted  a  large  proceedings 

...  ^  ,  ,  .       ,  under  that  act 

quantity  or  water  from  tbe  pond  to  supply  the  camp  at  to  an  ancient 

Aldershott.  and  in  consequence  the  flow  of  the  stream  by  flour  mill 

'  ^  "^  standing  on  a 

which  the  mill  was  worked  was  reduced  in  power  to  part  of  settled 

such  an  extent  as  to  render  it  impossible  to  continue  the  ^^^^ofa 
working  of  the  mill  with  profit.     The  Duke  thereupon  limited  interest 
preferred  a  claim  for  compensation,  the  amount  to  be  ^^^  i,},  ^^q  ^x- 

paid  pense  repaired 

the  damage, 

by  the  erection 

of  works  and  buildings  of  a  permanent  character.     Heldf  that  an  order  might  be  made 

in  Chambers,  under  Uie  acts,  for  payment  of  the  sum  awarded  for  compensation  in  part 

reimbursement 
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paid  for  which  was,  after  some  negociation,  referreil  to 

arbitrators.     The  arbitration,  owing  to  various  delays. 
£x  parte  '  «=»  ^   » 

ThrDukeof  was  not  completed  till  September^  1860,  when  920Z.9  the 
Wbllinoton.  amount  awarded,  was  paid  into  the  hands  of  the  Duke  on 

the  erroneous  assumption  that  he  was  tenant  in  fee  simple 

of  the  settled  estates. 

In  the  meantime  the  Duke,  to  save  the  custom  of  the 
mill  for  the  benefit  of  the  estate,  had  expended  9001.  in 
erecting  a  steam  engine,  by  means  of  which  the  working 
power  of  the  mill  had  b^en  restored,  and  419Z.  8«.  in  the 
erection  of  permanent  buildings  for  its  reception. 

The  Duke  claimed  to  be  allowed  to  retain  the  com- 
pensation money  in  part  of  reimbursement  of  the  money 
which  he  had  thus  expended  for  the  benefit  of  the 
inheritance  and  reversioners  of  Strathjieldsaye. 

Mr.  HobhotisCf  in  support  of  the  petition. 

By  the  5  &  6  Vict.  c.  94,  sects.  25,  ^,  as  amended 
by  the  acts  22  k  US  Vict,  c  21,  s.  8,  and  23&24  Vict. 
c.  113,  s«  S3,  the  purchase-monies  of  any  lands  or  in- 
terests in  land  taken  under  it  from  persons  not  the  ab- 
solute owners  thereof  are  directed  to  be  paid  into  the 
Court  of  Chancery,  and  power  is  given  to  the  Master  of 
the  Rolls,  or  any  of  the  Vice-Chancellors  while  sitting 
at  chambers,  upon  summons,  to  make  such  orders  for 
paying  the  purchase-money,  or  for  placing  out  such  part 
thereof  as  shall  be  principal  in  the  public  funds  or  upon 
government  or  real  securities,  and  for  payment  of  the 
dividends  or  interest  to  the  respective  persons  entitled  to 
receive  the  same,  or  for  laying  out  the  principal  or  any 
part  thereof  in  the  purchase  of  other  lands  or  heredita- 
ments to  be  conveyed  and  settled  to,  for  and  upon  the 
same  uses,  trusts,  intents  or  purposes  as  the  said  here- 
ditaments purchased  or  taken  stood  settled,  or  as  near 

thereto 


or 
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thereto  as  the  same  can  be  done,  or  otherwise  concerning        I860* 
the  disposition  of  the  said  money,  or  any  part  thereof,      ^•^^v^/ 
and  the  interest  of  the  same,  or  any  part  thereof,  for  the  Thb^Duile 
benefit  of  the  person  and  persons  entitled  to  and  in-  Wellwoton 
terested  in  the  same  respectively,  as  the  said  Court  shall 
think  just  and  desirable. 

The  application  has  been  made  to  the  Master  of  the 
Rolls,  on  summons;  but  his  Honor,  being  in  doubt 
whether,  under  the  words  of  the  act,  he  was  at  liberty 
to  make  any  other  order  than  to  direct  the  re-investment 
of  the  compensation  money  in  purchase  of  land,  or  of 
something  in  the  nature  of  an  hereditament,  has  suggested 
that  the  matter  should  be  mentioned  to  your  Lordships ; 
and  it  is  submitted  that  the  order  may  be  made  under 
the  words  ''otherwise  for  the  benefit  of  the  person  or 
persons  entitled  thereto,"  the  steam-engine  and  buildings 
in  question  being  all  of  a  permanent  character,  and  for 
the  benefit  of  the  Duke's  successors  as  well  as  his  own. 

The  Lord  Chancellor. 

You  have  our  authority  to  state  to  his  Honor  that  we 
think  the  order  asked  may  be  made,  upon  the  facts 
alleged  being  verified,  including  the  character  of  per- 
manence of  the  erections  in  question. 


16 


CASES  IN  CHANCERY. 


1861. 


Jan.  12. 

Before  The 
Lords  Jus- 
tices. 

The  Plaintiff 
filed  a  bill  to 
restrain  the 
defendant  from 
injuring  his 
fanns  by  cop- 
per smoke, 
and  also 
brought  an 
action  for 
damages.    Be* 
fore  trial  of 
the  action  an 
order  was 
made  by  con- 
sent in  the 
suit  that  the 
Defendant 
should  pur- 
chase tne 
Plaintiff's  in- 
terest in  the 
farms  at  a 
price  to  be 
ascertained 
and  certified 


HOUGHTON  V.  BANKART. 

rr^HIS  was  a  motion  by  the  Plaintiff  to  discharge  an 
order  made  by  the  Vice-Chancellor  Wood  on  an 
adjourned  summons  from  Chambers. 

The  bill  was  filed  to  restrain  the  Defendant  from 
carrying  on  certain  copper  works  near  Neath,  so  as  to 
injure  two  farms  called  Coed-y-Arll  Ishaf  and  Coed-y^ 
Aril  Uchafj  of  which  the  Plaintiff  was  the  occupier. 

In  1856,  the  Plaintiff  had  brought  an  action  against 
the  Defendant  for  damage  done  to  the  farms  by  the 
copper  works.  The  action  was  tried  in  1858,  and  the 
Plaintiff  recovered  450/.  for  damages  to  1856.  In  1859 
the  Plaintiff  commenced  another  action  for  subsequent 
damage,  and  also  filed  the  present  bill. 


On  the  3rd  of  December ,  1859,  the  Plaintiff  moved 

for  an  injunction,  but,  by  consent,  an  order  was  made 

that  the  Defendant  should  be  at  liberty  to  purchase  the 

by  a  surveyor,   Plaintiff's  interest  in  the  farms  at  a  price  to  be  ascer- 

and  that  the  ^  , 

Plaintiff  should  tained  and  certified  by  a  surveyor  to  be  appointed  by  the 

iuim  dS^M  Plaintiff  and  the  Defendant,  or  by  the  Judge  in  Cham- 

in  the  action  bers,  if  they  differed.  Provision  was  then  made  as  to 
down  to  the  ., 

date  of  the  ^"« 

surveyor's  cer- 
tificate.   A 

dispute  took  place  before  the  surveyor  whether  the  valuation  ought  to  be  according  to 
the  existing  state  of  the  farms  or  according  to  their  state  before  they  were  injured  by  the 
copper  smoke.  The  parties  being  unable  to  agree,  the  surveyor  stated  that  he  would 
hear  arguments  and  decide  the  question  of  principle.  The  Vice-Cbancellor  then  made 
an  order,  declaring  that  the  valuation  ought  to  be  according  to  the  existing  state  of  the 
farms.  Hcld^  on  appeal,  that  such  declaration  ought  not  to  have  been  made,  and  it 
was  dischaigCNd  without  prejudice  to  any  question. 


Houghton 

V. 
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the  litle  to  be  shown  by  the  Plaintiff  to  his  leasehold        1861. 

interests  in  the  farms.     It  was  ordered  that  the  surveyor 

should  be  at  liberty,  if  he  should  so  think  fit,  to  exercise 

all  or  any  of  the  powers  conferred  on  an  umpire  by  the      Bakkart. 

Lands  Clauses  Act,  and  that  the  costs  of  the  reference 

should  be  borne  in  manner  prescribed  by  that  act  in  the 

case  of  compulsory  purchases  by  companies.      It  was 

provided  that  the  Plaintiff  should  be  at  liberty  to  proceed 

with  his  action,  and  to  claim  therein  damages  up  to  the 

time  when  the  purchase  price  should  be  certified  by  the 

surveyor,  at  which  time  the  contract  for  the  purchase  of 

the  Plaintiff^s  interest  was  to  be  considered  as  complete. 

The  parties  did  not  agree  in  the  choice  of  a  valuer, 
and  one  was  appointed  by  the  Judge  in  Chambers.  Upon 
his  commencing  proceedings,  the  Plaintiff  insisted  that 
the  valuation  ought  to  be  made  according  to  the  state  of 
the  farms  before  they  were  injured  by  copper  smoke  from 
the  Defendant's  works.  The  Defendant,  on  the  other 
hand,  insisted  that  they  ought  to  be  valued  in  their 
existing  state.  On  the  2nd  of  June^  1860,  the  valuer 
wrote  to  both  parties  as  follows  :  — 

''  It  is  very  unsatisfactory  to  me  to  be  brought  down 
to  Neath  upon  this  inquiry,  and  then  by  some  protest  or 
objection  to  find  that  my  proceedings  are  entirely  ob- 
structed. To  avoid  the  recurrence  of  such  a  result,  I 
think  it  right,  and  at  the  same  time  due  to  me,  that  you 
should  determine  the  principle  on  which  my  valuation 
is  to  be  based ;  and,  with  this  object,  I  desire  to  be  in- 
formed, whether  the  valuation  is  to  be  made  in  reference 
to  the  present  state  of  the  property  simply,  or  is  the 
state  thereof  previously  to  any  damage  by  Mr.  Banhari's 
works  to  be  inquired  into,  and  to  be  that  on  which  the 
valuation  is  to  be  founded." 

Each  party  retaining  bis  own  view  as  to  the  principle 

Vol.  Ill— 1.  C  D.F.J.      of 
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1861.       of  valuation,  the  surveyor  on  the  30th  of  June  wrote  to 
the  solicitor  of  the  Defendant  as  follows : — 

**  I  am  in  receipt  of  your  letter  of  yesterday's  date. 
So  long  as  both  parties  cannot  agree  upon  the  principle 
upon  which  my  valuation  should  be  made,  I  must  de- 
termine the  same  myself  under  the  Orders  in  Chancery. 
I  cannot  decide  the  point  until  after  the  hearing  of  the 
case,  when  I  shall  be  prepared  to  consider  any  arguments 
on  the  subject." 

The  Defendant  thereupon  took  out  a  summons  to 
obtain  the  directions  of  the  Judge  in  Chambers  as  to  the 
correct  principle  of  valuation.  The  summons  was  ad- 
joi^ned  into  Court,  and  Vice-Chancel  I  or  Wood  made  an 
order  declaring  that  the  farms  ought  to  be  valued  ac- 
cording to  their  existing  state.  The  Plaintiff  now  moved, 
by  way  of  appeal,  to  discharge  this  order.  He  had,  on 
the  ^th  of  July^  1860,  recovered  150/.  damages  in  his  ' 
second  action. 

Mr.  Rolt^  Mr.  Chrove  and  Mr.  Hobhouse  for  the  ap- 
peal motion. 

The  order  of  December,  1859,  was  an  order  by  con- 
sent, that  is,  in  fact,  a  contract  between  the  parties,  not 
an  order  of  the  Court,  and  the  Court  has  not,  we  submit, 
any  jurisdiction  to  deal  with  it  as  the  Vice-Chancellor 
has  done;  his  order  substantially  introducing  a  new 
term  into  it.  But,  if  such  jurisdiction  exists,  we  contend 
that  it  has  not  been  rightly  exercised.  It  is  perfectly 
novel  to  give  a  valuer  directions  how  he  ought  to  make 
his  valuation,  and  the  Vice-Chancellor,  we  submit,  has 
adopted  a  wrong  principle  of  valuation.  The  Plaintiff 
could  not  recover  prospective  damages  in  his  action,  he 
has  a  right  to  bring  successive  actions  for  the  continuing 
damage;  Sedgwick  on  Damages  (a);  BattishillY,Reed{b), 

All 

(a)  Page  147.  (6)  18  C.  B.  696. 
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All  that  he  has  recovered,  or  could  have  recovered,  is  for  1861. 
injury  done  to  his  stock  and  crops  down  to  the  time  of 
bringing  the  action,  or,  under  the  special  terms  of  this 
order,  down  to  verdict;  and  if  the  farms  are  to  be  valued  in 
their  present  ruined  state,  the  Plaintiff  will  have  obtained 
no  compensation  for  the  permanent  damage  done  to  the 
ground  by  the  nuisance.  The  farms  are  now  perfectly 
worthless  for  occupation,  and  the  PlaintiflT  might  have 
gone  on  bringing  a  fresh  action  every  year,  and  for  the 
damages  which  he  would  thus  have  recovered  he  gets 
no  equivalent  whatever,  if  the  Vice-Chancellor's  decla- 
ration is  to  stand.  The  consent  order  does  not  fix  any 
principle  of  valuation,  the  matter  was  left  to  the  arbi- 
trator, and  he  ought  to  fix  the  price,  having  regard  to 
all  the  circumstances,  including  the  right  to  go  on  bring- 
ing actions  at  law,  or  to  obtain  an  injunction  in  equity, 
which  would  be  granted  as  a  matter  of  course  after  two 
judgments  at  law  for  the  Plaintiff. 

Sir  H.  M,  Cairns  and  Mr.  H.  Cadman  Jones  for  the 
Defendant. 

We  submit  that  there  was  jurisdiction  to  make  the 
declaration  of  which  the  Plaintiff  complains.  The  order 
having  been  made  by  consent,  the  Court  of  course  has 
no  jurisdiction  to  vary  it,  and  the  Vice-Chancellor  has 
not  done  so,  he  has  only  declared  its  true  construction, 
and  the  Court  has  jurisdiction  to  construe  a  consent 
order  as  much  as  any  other  agreement.  The  valuer 
required  assistance,  and  it  was  competent  to  the  Court 
to  give  an  opinion;  Milb  v.  The  Society  of  Bowyers {a). 
The  surveyor  was  outstepping  his  duty ;  he  was  not  an 
arbitrator  to  whom  all  matters  in  dispute  between  the 
parties  had  been  referred;  he  was  simply  directed  to 
value  a  farm,  and  he  was  proceeding  to  entertain  the 

question, 
(a)  3  K.  4^  J.  66. 

eg 
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1861. 

HOUOHTON 
V, 

Bamkart. 


question,  whether  he  ought  not  to  value,  not  the  farm, 
but  a  subject  which  no  longer  existed,  namely,  the  farm 
as  it  was  before  the  Defendant  commenced  his  copper- 
works  in  1849.  The  direction  given  to  him,  therefore, 
was  not  in  reality  a  direction  how  he  was  to  value,  but 
what  he  was  to  value,  and  it  is  right  upon  'the  merits. 
It  was  never  contended  by  us  before  the  Vice-Chancellor, 
that  the  farms  were  to  be  valued  on  the  footing  that  the 
Defendant  has  a  right  to  carry  on  the  copperworks ; 
what  we  urged  was,  that  they  should  be  valued  as  they 
are,  but  on  the  supposition  that  the  works  were  stopped 
and  finally  abandoned  on  the  day  down  to  which  damages 
were  recovered.  The  damages  are  a  compensation  for 
all  injury,  permanent  or  temporary,  occasioned  by  the 
continuance  of  the  nuisance  to  that  time;  and  if  the 
works  were  then  abandoned,  it  is  clear,  on  the  authorities, 
that  no  further  action  could  be  brought  for  the  continuing 
consequences  of  the  discontinued  nuisance;  Nicklin  v. 
Williams  (a) ;  Bonomi  v.  Backhouse  (i) ;  Clegg  v.  Dear- 
den  (c) ;  Hodsoll  v.  Stallehrass  {d) ;  Fitter  v.  Beale  {e). 
To  value  the  farms  as  they  were  ten  years  ago  would, 
therefore,  pay  the  Plaintiff  twice  over  for  the  damage, 
and  also  make  the  Defendant  pay  him  for  the  damage 
done  by  the  other  works  mentioned  in  the  bill.  We 
submit  that  the  declaration  of  the  Vice-Chancellor  on  its 
fair  construction  imports  no  more  than  we  contended  for, 
but,  if  it  does,  it  is  the  PlaintifTs  own  fault  that  he  did 
not  ask  for  a  variation  in  its  wording,  which  we  should 
not  have  opposed  and  do  not  now  object  to ;  but  a  varia- 
tion of  this  kind  ought  not  to  affect  the  costs.  \^The 
Lord  Justice  Knight  Bruce  asked  the  Plaintiff's 
counsel  whether  they  would  be  satisfied  with  a  variation 

to 


(fl)  10  Exch.  259. 

(6)  E.  B.  Sc  E,  622,  658. 

(c)  12  Q.  B.  576. 


(d)  11  Ad,  1^  Ell.  301. 
(0  1  Salk,  11. 
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to  the  above  effect,  and  was  informed  that  they  would 
not] 


Mr.  Roll  in  reply. 

The  Lord  Justice  Knight  Bruce. 

I  do  not  intend  to  express  any  opinion  whether  the 
valuer  or  referee  ought  to  proceed  or  ought  not  to  pro- 
ceed upon  the  principle  enunciated  in  the  declaration 
which  is  in  contest,  or  on  any  similar  principle.  It 
appears  to  me,  with  the  greatest  deference  to  the  Vice- 
Chancellor,  if  I  am  differing  from  him,  that  the  decla- 
ration goes  beyond  the  bounds  of  interpretation,  and  that, 
however  it  may  have  been  intended,  it  is  in  effect  a 
direction  to  a  referee  before  proceeding  in  the  matter 
of  the  reference,  how  he  is  to  proceed,  and  that,  made 
after  the  agreement  of  reference  and  without  consent. 
It  appears  to  me  that,  whether  it  may  or  may  not  be 
proper  for  this  Court,  after  the  valuation  shall  have  been 
made,  to  interfere  on  the  ground  of  the  referee  having 
proceeded,  if  he  shall  proceed,  upon  a  principle  which 
the  Court  shall  not  think  right,  the  declaration  had  better 
not  be  made  at  this  stage.  It  seems  to  me,  therefore, 
that,  expressly  without  prejudice  to  any  question,  this 
declaration  should  be  omitted  from  the  order.  I  think 
we  should  not  go  beyond  that,  and  our  order  on  the 
present  occasion  should  be  entirely  silent  as  to  costs. 

The  Lord  Justice  Turner. 

The  Vice-Chancellor  by  this  order  has  beyond  all 
doubt  endeavoured  to  work  out  the  justice  of  the  case 
between  the  parties,  and  to  do  so  in  the  shortest  mode 
by  which  that  end  can  be  arrived  at.  Whether  it  was 
competent  for  him  to  take  that  course  or  not,  is  a  point 

upon 


HOUOBTOM 

VI 

Bam  K  ART. 
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1861.       upnn  which  I  do  not  mean  to  give  any  opinion.     I  am 

,,^^^      not  satisfied  that  it  was  competent  to  him  to  interfere 
Houghton  ,,  ,  .        i.        .  .  ,  . 

9.  at  all,  and  to  give  directions  to  the  arbitrator  in  a  case 

Bamkart.  ^f  jj^jg  description  as  to  the  mode  in  which  the  arbitration 
should  be  conducted.  But  what  seems  to  me  to  be 
decisive  against  the  insertion  of  the  declaration  contained 
in  this  order  is  this  : — I  think  it  perfectly  clear  upon  the 
order  of  December,  1859,  that  the  question  of  the  mode 
in  which  the  arbitration  should  be  conducted,  or  the 
principle  which  should  guide  the  arbitrator  in  deciding 
upon  that  question,  never  was  in  the  view  of  the  parties 
or  at  all  entered  into  by  them.  It  was  not  the  subject 
of  agreement  between  the  parties,  and  if  not  the  subject 
of  agreement  between  them  it  seems  to  me  that  this 
declaration  must  be  viewed  as  introducing  a  new  con- 
dition into  the  agreement,  when  the  parties  had  never 
formed  an  opinion,  and  had  never  even  entered  into  the 
question  as  to  the  principle  on  which  they  should  proceed. 
In  my  opinion,  therefore,  this  declaration  must  be  struck 
out  of  the  order  upon  that  ground. 
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1861. 


DRAPER  V.  THE  MANCHESTER,  SHEFFIELD 
AND  LINCOLNSHIRE  RAILWAY  COM- 
PANY. 


Jan.  16. 


fT^HIS  was  a  motion  by  the  Defendant  Edward  Rost,     Be/ore  The 

■*-      the  secretary  of  the  Manchester,  Sheffield  and  Lin-    ^°"°*J."'" 

colntkire  Railway  Company,  to  discharge  an  order  of  An  order 

Vice-Chancellor  Stuart,  committing  him  to  the  Queen's  baving  been 

.  ,        -  ,       .  »  made  for  pro- 

Pnson  for  disobedience  to  an  order  for  production  of  duction  or 

documents.  book,  of  ac- 

count  relating 
to  the  traffic 

The  bill  was  filed  by  the  PlaiDtiflTon  behalf  of  himself  TOropany[*with 

and  the  other  shareholders  to  restrain  the  company  from  ^^^  «»"«! 

liberty  for 
a  traffic  which  the  Plaintiff  alleged  to  be  ultra  vires.  the  Plaintiff, 

"  his  solicitors 
^      and  agents/' 
On  the  30th  of  May,  I860,  an  order  was  made  in  to  inspect, 

Chambers  that  Defendants  Chapman,  Barker  and  Ross  fakHophl 

should  file  an  affidavit  as  to  the  possession  of  documents,  the  Plaintiff's 

and   "that   the   said   Defendants  do  at  all  reasonable  to  inspect 

times,  upon  reasonable  notice,  produce  at  the  office  of  them,  aocom- 

Mr.  Joseph  Guy,  their  solicitor,  situate  in  Dude  Street,  professional 

Manchester,  the  documents  which  by  such  affidavit  shall  accountant, 

•^  ^  who  was  the 

appear  to  be  in  their  possession  or  power,  and  in  the  auditor  of  a 

possession  or  power  of  the  said  company,  except  such  of  "^"i^av  coith 

the  same  (if  any)  as  they  may  by  such  affidavit  object  to  pany.    ^^W, 

produce.     And  the  applicant,  his  solicitors  and  agents,  nectionofthe 

are  to  be  at  liberty  to  inspect  and  peruse  the  documents  accountant 

1  ,  .  ,    ,  1  r       ,  with  the  other 

so  produced,  and  to  take  copies  and  abstracts  thereof  and  company  made 

extracts  therefrom  as  the  applicant  shall  be  advised,  at  "'™  ^" '"""  ^ 

•  *  '        proper  person 

his  expense.'*  to  inspect  the 

A      books,  and  that 

^^  the  Plaintiff 

ought  hot  to 

have  introduced  him. 

Whether  the  accountant  was  an  agent  within  the  meaning  of  the  order,  quere. 
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1861.  An  affidavit  was  filed  objecting  to  produce  some  of 

r,  the  documents.     The  objection  was  overruled,  and  on 

LIRAPER  •'  ' 

V.  the  18th  of  July,  1860,  a  similar  order  was  made  for  the 

Manchester   Production  of  those  documents,  with  liberty  to  seal  up 

SuEPPiELD     parts  not  relating  to  the  matters  mentioned  in  the  bill. 
AND  Lincoln- 
shire Rail. 

^'  An  appointment  having  been  made  for  inspection  of 

the  documents,  which  comprised  various  books  of  account 
and  other  books  relating  to  the  general  traffic  of  the 
company,  the  PlaintiflF*s  solicitor  attended,  along  with  a 
Mr.  Allott,  a  professional  accountant,  who  had  great 
experience  in  railway  accounts.  The  solicitors  of  the 
company  produced  some  of  the  documents,  but  on  a 
subsequent  occasion,  having  discovered  that  Mr.  AUoit 
was  a  professional  accountant  and  auditor  to  the  Midland 
Railway  Company,  they  refused  to  allow  him  any  further 
inspection,  contending  that  he  was  not  an  agent  of  the 
Plaintiff  within  the  meaning  of  the  order. 

On  the  4th  of  December  the  Plaintiff  moved  for  a 
special  order  to  allow  the  introduction  of  an  accountant 
to  inspect,  which  was  refused  by  the  Vice-Chancellor  as 
unnecessary,  his  Honor  expressing  an  opinion  that  an 
accountant  employed  by  the  Plaintiff  for  the  purpose  of 
inspection  was  an  agent  within  the  meaning  of  the  order 
for  production.  The  Plaintiff  again  applied  to  the  De- 
fendants for  a  production,  for  the  purpose  of  having  the 
documents  inspected  by  Allott,  and  this  being  refused, 
the  Plaintiff  moved  for  an  order  of  committal,  which,  on 
the  11th  o{  January,  1861,  was  made  by  Vice-Chancellor 
Stuart,  who  was  of  opinion  that  Mr.  Allotfs  connection 
with  the  Midland  Railway  Company  was  no  ground  for 
excluding  him.  The  Defendants'  solicitor  deposed  that 
it  was,  in  his  judgment  and  belief,  highly  objectionable, 
and  might  be  detrimental  to  the  interests  of  the  Man- 
chester, Sheffield  and  Lincolnshire  Railway  Company, 

and 


Draper 

V. 


CASES  IN  CHANCERY.  25 

and  the  shareholders  therein^  to  have  their  books,  ac-        1861. 
counts  and  documents  and  papers  inspected  and  inves- 
tigated by  an  auditor  of  a  neighbouring  and  rival  railway 

company.     The  Defendant  Ross  now  moved  to  discharge  ..    "^"^ 

*  .  °     Manchbstcr, 

the  order  for  committal.  Shbfpibld 

AND   LlNCOLN- 

fHiRB  Rail. 

Cla 

Mr.  Matins  and  Mr.  Speed,  for  the  appeal  motion. 

We  contend  that  under  an  order  for  the  inspection  of 
documents  the  PlaintiflT  is  not  entitled  to  introduce  any 
person  whom  he  chooses^  and  say  that,  because  he  is  in 
some  sense  made  an  agent  pro  h&c  vice,  he  is  an  agent 
within  the  meaning  of  the  order.  **  Agent"  must  mean 
a  general  agent,  not  a  person  nominated  for  the  mere 
purpose  of  inspection  ;  Bartley  v.  BartUy  (a) ;  Summer^ 
field  V.  Pritchard  (b) ;  Coleman  v.  West  Hartlepool 
Harbour  and  Railway  Company  {c).  If  special  leave 
for  Mr.  Allott  to  inspect  were  asked  for,  it  ought  to  be 
reiused,  on  the  ground  of  his  connection  with  a  neigh- 
bouring and  rival  company. 

Mr.  Bacon  and  Mr.  Rogers,  for  the  Plaintiff. 

The  length  and  complication  of  the  accounts  render 
the  assistance  of  a  professional  accountant  necessary, 
and  the  solicitor  of  the  PlaintiflT  deposes  that  he  cannot 
effectually  examine  them,  and  that  it  is  necessary  to  have 
an  accountant  to  analyse  them.  The  practice  of  the 
Record  and  Writ  Clerks  Office  is  opposed  to  the  limited 
construction  which  the  Defendants  seek  to  put  on  the 
word  "  agents  ;**  Braithwaite's  Rec,  and  Writ  Pr,  {d) ; 
and  there  is  no  authority  for  so  limiting  it.  It  is  no  just 
ground  of  exception  to  Mr.  Allott  that  he  is  auditor  to 

the 

(a)  1  Drew.  233.  tee  Bontiardet  v.  Taylor,  1  Johnt, 

(6)  17  Beav.9.  4- H.  383. 

(c)  V.  C.  Wood,  not  reported;  (d)  Page  509. 
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the  Midland  Company.      The  case  might  have  been 

different  had  he  been  one  of  the  officers  constantly  em- 

o.  ployed   by  them,   and   having  interests  identical   with 

ManJhr.t.r,  ^^^''^' 

Shepficld 
AMD  Lincoln-        ^x      i^   ?•      •  i 

SHIRE  Rail.        ^r.  Maltns  in  reply. 


Drapsr 


Co, 


Tlie  Lord  Justice  Knioht  Bruce. 

Whether,  under  such  an  order,  or  such  orders,  merely 
as  existed  before  the  11th  of  the  present  month,  Mn 
Allotty  the  accountant  introduced  by  the  Plaintiff,  was, 
or  is,  disqualified  for  the  purpose  under  consideration, 
I  had  rather  not,  and  I  do  not,  intimate  any  opinion ;  but 
I  think  that  his  connection  with  the  other  railway  com- 
pany, mentioned  in  one  at  least  of  the  affidavits  and  in 
argument,  is  a  disqualification.  I  think  that  there  is 
a  personal  exception  to  him, — by  which  expression  I  do 
not  mean  anything  in  the  slightest  degree  disrespectful 
towards  Mr.  Allott,  who,  I  dare  say,  is  a  thoroughly 
respectable  man.  Using  the  expression  "  personal  excep- 
tion** in  the  sense  which  I  have  explained,  I  am  of  opinion 
that  he  ought  not  to  be  allowed  to  inspect.  I  am  further 
of  opinion  that  he  ought  not  to  have  been  introduced  to 
the  inspection,  and  I  think,  therefore,  that  the  order 
should  be  discharged. 

The  Lord  Justice  Turner. 

I  agree  with  my  learned  Brother  that  there  is  enough 
in  the  special  circumstances  of  this  case  to  enable  us  to 
dispose  of  it  without  entering  upon  the  general  question 
who  are  to  be  considered  as  "  agents"  within  the  mean- 
ing of  the  general  order.  But  in  disposing  of  this  case 
upon  its  special  circumstances,  I  desire  to  be  distinctly 
understood   as  not  intending   to   decide    the   question 

whether 


Draper 
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whether  Mr.  AUott  ought  to  be  considered  as  an  agent        186t. 
within  the  meaning  of  that  order.     It  rather  seems  to 
me  that  the  words  ''solicitors  and  agents"  in  the  general 
order  have  received  upon  the  authorities  a  limited  con-  . .    '^"* 

'^  MAMCBBSTCRi 

struction,  and  I  am  not  disposed  to  disturb  the  construe-     Sbsffibld 
tion  which  they  have  received.     I   do  not  think  it  is  ^" .Vn?»"' 
necessary  to  go  the  length  of  saying  that  the  words  Co. 

^  solicitors  and  agents "  are  to  be  construed  **  legal 
agents;"  but  I  think  it  is  at  least  open  to  question, 
whether  the  word  "  agents/'  for  this  purpose,  does  not 
mean  general  agents,  and  not  special  agents  appointed 
for  the  particular  purpose  of  inspecting  the  documents. 
Suppose  the  order  be  for  the  inspection  by  the  Plaintiff 
or  Defendant,  his  solicitors  or  agents,  is  it  the  intention 
of  that  order  that  a  man  may  take  any  or  every  solicitor 
in  the  city  of  London  to  inspect  the  documents  which  are 
produced  under  the  order,  and  say,  ''  He  is  my  solicitor 
for  the  purpose  of  this  inspection  ?"  I  think  the  words 
"his  solicitors*'  must  mean  those  solicitors  who  are 
employed  by  him  in  the  suit,  and  I  think,  that  if  a  limit 
is  to  be  put  on  the  word  ''  solicitors,"  there  must  neces- 
sarily be  a  limit  put  upon  the  word  "agents ;"  also  they 
ought,  I  should  think,  to  be  persons  who  have  been,  or 
are,  in  some  way  connected  with  the  suit — whether  legal 
agents  or  not  I  do  not  mean  for  the  present  purpose  to 
say.  It  seems  to  have  been  forgotten  in  this  case,  that 
the  solicitor  who  attends  to  inspect  the  documents  which 
are  produced  may  take  copies  and  consult  other  persons 
upon  the  copies  which  he  may  so  take;  and  to  have 
been  forgotten,  too,  that  at  the  hearing  of  the  cause, 
evidence  may  be  given  as  to  the  contents  of  the  books, 
through  the  medium  of  the  copies,  and  that  the  parties 
would  thus  be  able,  at  the  hearing,  to  point  out  what  are 
the  particular  entries  in  the  books  on  which  they  rely. 
It  may  be  added,  that  the  production  of  the  books  can 
be  enforced  for  the  purposes  of  evidence,  and  that  if 

notwithstanding 
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1861.       notwithstanding  all  these  powers  over  the  documents, 

"TT^^^^      any  difficulty  should  ultimately  arise,  it  is  always,  as 

V.  I  apprehend,  in  the  power  of  the  Court,  at  the  hearing 

The         ^f  jj^g  cause,  to  order  it  to  stand  over  for  a  limited  time 

SuEFPiBLD    for  the  purpose  of  any  documents  which  are  produced, 

^wure'rail!"  ^^^  which  may  require  careful  examination,  being  in- 

Co.         spected  and  examined.     These  considerations  appear  to 

me  to  have  an  important  bearing  upon  the  question  of 

the  construction  of  the  words  '*  solicitors  and  agents'*  in 

the  general  order  for  production,  and  I  am  not  prepared 

to  say  that  I  should  have  concurred  in  the  order  which 

has  been  made  on  the  present  occasion,  even  if  there  had 

not  been  the  special  circumstances  to  which  my  learned 

Brother  has  referred.     It  is  not  necessary,  however,  to 

decide  that  question,  and  I  have  rather  thrown  out  these 

considerations,  because  I  do  not  wish  it  to  be  understood, 

that  in  deciding  this  case  upon  its  special  circumstances, 

I  am  intimating  any  impression  in  favour  of  the  Plaintiff 

upon  the  general  ground,  so  as  to  open  a  question  which 

I  think  is,  to  a  great  extent,  concluded  by  authority. 

My  opinion,  therefore,  is,  that  this  order  ought  to  be 

discharged* 
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1861. 


NORMAN  V.  KYNASTON. 

Jan.  17,  18. 
rriHIS  was  an  appeal  by  the  next  of  kin  of  Ann     Before  The 
■*'      Kynaston^  the  testatrix  in  the  cause,  from  a  decision      ^^ticbs ."* 
of  the  Master  of  the  Rolls,  holding  that  a  gift  in  the  will  a  testatrix 
had  not  been  cut  down  by  the  codicil  so  as  in  the  events  jf^^jj^ 

which  had  happened  to  produce  intestacy.  fortune  to  be 

divided  be- 
tween A.  and 
Ann  Kynaston,  by  will  dated  the  18th  of  June,  1793,  i?.  K.,appoint- 

after  giving  various  pecuniary  and  specific  legacies,  pro-  for  R.  K.  to 

ceeded  as  follows :  P«y  Wm.half- 

yearly  his 

**  After  all  ray  debts  and  legacies  are  paid,  I  desire  J^^*|  r^cftinff 

my  fortune  may  be  divided  between  Captain  Richard  that  A.  was 

Norman^  Esq.,  and  my  god-daughter  Ann  Kynaston.  sired' that  her 

I  appoint  my  nephews  George  and  Richard  Norman  f°^^^^JJI^^ 

trustees  to  Captain  Richard  Norman,  to  pay  him  half-  tween  R.  K. 

yearly  his  share  of  my  fortune.     Part  of  my  fortune  is  JO^  ^'Jfth^ 

in  stock  Three  per  Cent.  Reduoed  Annuities,  part  in  my  children,  and 

nephew's  hands,  which  there  is  a  bond  to  show.     My  ^meof^ageto 

aimiture   I   desire   may  be   divided    between    Captain  be  settled  upon 

Richard  Norman,  Esq.,  and  his  sister  Mary  Norman,*"  ^^d  ihare 

Then  after  some  specific  bequests  the  testatrix  appointed  *^'M'   A  ^' 
1  1  ^  1    v..  f       »    »T  survived  the 

her  nephews   George  and  Richard  Norman  executors  testatrix  and 

of  her  will.  died  without 

ever  having 
had  a  child. 

The  testatrix  made  a  codicil,  dated  the  4th  of  August, "  j^  J,  i,|^  yl 

1794,  of  which  the  following  is  the  only  material  part: —  the  win  of  a 

''Since  I  wrote  my  will  my  god-daughter  Ann  is  dead,  absolute,  and 

therefore  that  the  modi- 
ncation  intro- 
duced by  the 
codicil  affected  it  so  far  only  as  was  necessary  to  give  effect  to  the  disposition  in  favour 
of  his  children,  and  that  this  disposition  having  failed,  the  absolute  gift  remained,  so 
that  his  personal  representatives  were  entitled  to  hb  moiety. 
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1861.        therefore  after  all   my  debts  and  legacies  are  paid,  I 

"tr^^^*^      desire  my  fortune  may  be  divided  between  my  nephew 

p.  Richard  NormaUy   Esq.,    and    my  son-in-law   Thomas 

Kykastoh.    Xynaston,  Esquire,  for  the  use  of  their  children,   and 

when  they  come  of  age  to  have  settled  upon  them  share 

and  share  alike,  I  mean  Richard  Norman^  Esquire,  my 

niece*s  brother,  that  is  to  share  my  fortune  with   my 

son-in-law  TTiomas  Kynaston,  Esquire."    The  Richard 

Norman  mentioned  in  this  codicil  was  the  same  as  the 

Captain  Norman  mentioned  in  the  will. 

The  testatrix  died  in  1795.  Captain  Richard  Norman, 
the  legatee,  died  in  1837,  without  having  had  issue. 
The  question  then  arose,  who  were  entitled  to  the  moiety 
of  residue  given  to  Captain  Richard  Norman,  which  was 
in  Court  in  this  suit,  a  decree  in  which  had  been  made 
in  1798.  The  next  of  kin  of  the  testatrix  claimed  it  as 
undisposed  of;  the  children  of  Thomas  Kynaston  claimed 
it  on  the  ground  that  the  whole  residue  was  given  to  the 
children  of  Richard  Norman  and  Tliomas  Kynaston 
per  capita  as  one  class ;  and  the  personal  representatives 
of  Richard  Norman  claimed  it  on  the  ground  that  the 
absolute  gift  to  him  by  the  will  had  only  been  modified 
by  the  codicil  for  a  purpose  which  had  failed,  and, 
therefore,  in  the  events  which  had  happened,  remained 
unaffected. 

The  Master  of  the  Rolls  decided  (a)  that  the  personal 
representatives  of  Richard  Norman  were  entitled  to  his 
moiety  of  the  residue,  and  from  this  decision  the  next 
of  kin  of  the  testatrix  appealed. 

Mr.  Lloyd  and  Mr.  Waley  for  the  Appellants.     We 
contend  that  the  disposition  of  the  codicil  is  substitu- 
tionary 
(a)  29  Beav.  96. 
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tionary  for  the  gift  in  the  will,  and  if  not,  it  must  be 
read  as  affixing  a  trust  upon  the  gift  in  the  will.  Captain 
Norman  under  the  two  instruments  read  together  merely 
took  as  a  trustee  for  his  children,  and  there  being  no 
children  to  take  there  is  an  intestacy  as  to  a  moiety 
of  the  residue.  [King  v.  Deni8(m{a)\  Kidd  ?.  North {b), 
and  Cookson  v.  Hancock  (c),  were  referred  to.] 

Mr.  Druce,  for  the  children  of  Thomas  Kynaston,  re- 
ferred to  Smith  V.  Streatfield  {d),  and  claimed  the  whole 
fund« 

Mr.  W.  P.  Murray  for  the  personal  representatives 
of  Captain  Richard  Norman. 

A  codicil  is  not  to  be  held  to  revoke  a  will  further  than 
is  necessary  to  give  effect  to  the  purposes  appearing  on 
the  face  of  the  codicil,  and  so  far  as  those  purposes  fail 
the  original  gift  remains;  Doe  v.  Hicks (e\  followed  by 
a  mass  of  cases  cited  in  Jarman  on  Wills (f);  Duffield 
y.Duffield(g).  Here  the  codicil  modifies  the  gift  for 
the  purpose  of  providing  for  the  children,  so  far  as  that 
purpose  fails  we  are  thrown  back  upon  the  will.  Now 
the  will  gave  an  absolute  interest,  the  appointment  of 
trustees  not  being  enough  to  do  away  with  the  absolute 
gift  which  is  clearly  expressed  in  the  first  clause  ;  Mayer 
V.  Townsend  (A) ;  Lassence  v.  Tiemey  (i) ;  Hulme  v. 
Hubne{k).  Under  the  terms  of  the  codicil  there  is  a 
primary  divbion  into  moieties,  so  the  intention  clearly 
was  that  the  children  should  take  per  stirpes.  The 
children  of  Thomas  Kyncuton,  therefore,  cannot  claim 
the  whole  fund. 

Mr.  Lloyd  in  reply. 

The 

(fl)  1   r.4r  B.  272.  (/)   Vol.  1.  p.  146  (2nd  edit.) 

(6)  2  PhiU.  91.  (g)  3  Bligh,  N.  S.  261. 

(c)  2  M.^C.  606.  (A)  3  Beav.  443. 

{d)  1  Mer.  358.  (t)  1  Mac.  ^  G.  551,  565. 

(0  8  Bing.  475.  (k)  9  Sim.  644. 
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ne  Lord  Justice  Knight  Bruce. 

I  agree  with  the  opinion  of  the  Master  of  the  Rolls 
that  an  absolute  interest  was  given  to  Captain  Richard 
Norman  by  the  will,  and  that  if  any  variation  was  intro- 
duced by  the  codicil  in  favour  of  his  children,  the  original 
gift  was  affected  only  so  far  as  was  necessary  in  order  to 
carry  into  effect  the  intention  in  their  favour,  and,  there- 
fore, as  he  never  had  a  child,  was  not  in  the  result  affected 
at  all.  When  I  say  that  an  absolute  interest  was  given 
to  Captain  Norman  by  the  will,  I  say  so  not  forgetting 
that  the  testatrix  appointed  trustees  whom  she  directed 
to  pay  him  his  share  half-yearly.  Whether  it  was  in- 
tended by  this  that  they  should  pay  him  the  interest 
half-yearly,  or  that  they  should  pay  him  the  capital  from 
time  to  time,  in  either  case  I  think  the  direction  not 
sufficient  to  cut  down  the  clearly  absolute  interest  given 
to  him  by  the  preceding  clause.  The  codicil  also,  for 
the  reason  that  I  have  stated,  has  not  in  my  opinion,  in 
the  events  which  have  happened,  the  effect  of  defeating 
that  absolute  gift. 


The  Lord  Justice  Turner. 

I  also  am  unable  to  come  to  any  conclusion  different 
from  that  of  the  Master  of  the  Rolls.  It  appears  to  me 
that  the  testatrix  did  not  intend  by  the  codicil  to  alter 
the  gift  made  by  her  will  to  Captain  Richard  Norman 
otherwise  than  for  the  benefit  of  any  children  he  might 
have.  I  think  that  the  gift  to  him  by  the  will  was 
absolute,  and  that  it  is  conformable  to  the  authorities 
not  to  treat  the  codicil  as  altering  the  will  any  further 
than  is  necessary  for  the  purposes  of  the  codicil. 
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CUST  V.  MIDDLETON. 


Jan,  18. 


rilHE  question  in  this  case  was,  whether  certain  agree-     Before  The 
ments  entered  into  by  the  testator  for  granting       ^tice«."*" 
leases  of  parts  of  the  devised  property  could  safely  be  A  testator  in 
carried  into  effect  without  a  private  act  of  parliament.       ^teiS'into 

eootractt  for 
leases  of  parts 
The  testator,  by  his  will,  devised  his  real  estates  in  of  his  estate 

strict  settlement,  and  gave  to  the  tenants  for  life  in  pos-  ^rposesl^^e 
session,  if  of  full  age,  and  to  the  guardians  of  infant  contracts  pro- 
tenants  in  tail  by  purchase  in  possession,  power  to  grant  ing  separate 
building  and  improving  leases,  in  conformity  with  any  '««•«•  of|J>e 
contracts  which  the  testator  might  in  his  lifetime  have  built,  appor- 
entered  into  for  granting  leases  of  the  property  in  such  ^hole^mund- 

leases  respectively  comprised.  rent  among 

■ome  of  them, 
and  leaving 

The  testator  died  in  1860,  having  entered  into  various  SL'il^^at  a 

contracts  for  building  leases  of  parts  of  his  property  in  peppercorn 

Middlesex.    These  contracts,  as  is  well  known  to  be  vised  the 

usual  in  building  contracts  relating  to  property  in  the  ®'^.*® '°  "^^^ 

neighbourhood  of  London,  provided  for  granting  separate  without  any 

leases  of  the  different  houses  when  completed,  and  they  ^iJch  the  " 

also  contained  provisions  for  apportioning  the  aggregate  leases  could  be 

ground-rent  among  some  of  the  houses  comprised  in  ^at^the  actVor 

each  contract,  the  leases  of  the  remainder  being  to  be  facilitatina; 

leases  and 
granted  at  a  peppercorn  rent     The  testator  had  also  gales  of  settled 

entered  into  contracts  for  sale  of  parts  of  his  property.      *'^l!2e?**be 

resorted  to  for 

On  the  death  of  the  testator  an  infant  became  tenant  ^es. 
for  life  in  possession,  so  that  the  leasing  power  in  the 
will  was  inapplicable.      The  trustees  filed  the  present 

Vol.  Ill— 1.  D  D.F.J.     bill 
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186L        bill  to  have  the  trusts  administered  by  the  Court,     By 

'"^^      the  decree  made  at  the  hearing  an  inquiry  was  directed 

V.  as  to  the  testator's  building  contracts,  and  whether  any 

MiDDLETON.      ^jjj  ^Jj^^  g^pg  Q^gJ^j  j^  |jg  ^^^^^  ^Q  gj^g  ^ff^^^  ^^  ^j^p^ 

Under  this  decree  a  separate  certificate  was  made,  re- 
commending that  an  application  should  be  made  to  par- 
liament for  an  act  enabling  the  trustees  to  grant  the 
leases  and  make  the  conveyances  requisite  for  carrying 
into  effect  the  contracts.  The  trustees  presented  a 
petition  for  leave  to  apply  to  parliament  for  such  act. 
The  Vice-Chancellor  to  whose  Court  the  cause  was 
attached  ordered  the  petition  to  stand  over,  and  to  come 
on  with  the  cause  for  further  consideration.  The 
Plaintiffs  appealed  against  this  order. 

Mr.  ElmsUy  and  Mr.  WickenSy  for  the  Appellants. 

We  submit  that  an  application  for  an  act  of  parliament 
is  clearly  the  only  expedient  course.  We  submit  that 
the  Settled  Estates  Act,  19  &  20  Vict.  c.  120,  cannot  be 
resorted  to  for  granting  leases  at  a  peppercorn  rent. 
The  Trustee  Act,  1850,  sect  12,  and  the  Extension  Act, 
sect.  1,  cannot  help  us  until  decrees  have  been  made 
for  specific  performance,  which,  as  the  contracts  are 
numerous,  would  involve  the  estate  in  far  greater  expense 
than  the  obtaining  a  private  act.  The  Vice-Chancellor 
thought  that  if  the  persons  who  have  agreed  to  take  the 
leases  were  to  come  in  under  the  decree,  and  submit  to 
orders  for  specific  performance,  the  Trustee  Act  would 
then  apply.  [The  Lord  Justice  Turner.  It  may  be 
arguable  that  an  order  so  obtained  would  not  be  a  decree 
or  order  within  the  meaning  of  the  Trustee  Act] 

Mr.  Hobhouse,  for  the  infant  tenant  for  life. 

I  concur  with  the  view  of  the  Plaintiffs  that  it  is  not 

expedient 
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expedient  to  rely  on  the  Trustee  Act;  but  it  is  wished  .  1861  • 
to  take  the  opinion  of  your  Lordships  on  the  point 
whether  the  Settled  Estates  Act  may  not  be  safely 
resorted  to.  The  general  practice  in  the  House  of 
Lords  is  to  incorporate  the  Settled  Estates  Act  by 
reference  in  private  leasing  acts ;  and  it  is  therefore 
desirable  in  any  event  to  have  the  opinion  of  the  Court 
whether  such  leases  as  are  required  here  could  be  granted 
ander  that  act  I  contend  that  the  provisions  as  to 
letdng  at  a  peppercorn  rent  are  not  in  conflict  with  the 
provisions  of  that  act.  Each  contract  must  be  looked  at 
as  a  whole.  The  best  rent  is  reserved  for  the  land 
comprised  in  it,  taking  that  land  as  a  whole,  so  that  the 
leases  taken  together  demise  the  land  at  the  best  rent, 
though  the  rent  is  apportioned  among  the  different 
parcels,  so  that  some  of  them,  if  looked  at  separately, 
are  not  let  at  the  best  rent  [The  Lord  Justice 
Turner.  Can  it  be  for  the  advantage  of  the  estate  that 
a  question  involving  so  much  doubt  should  be  left 
open?] 

Mr.  Malins  and  Mr.  Speed,  for  other  parties. 

The  Lord  Justice  Knioht  Bruce. 

With  all  deference  to  those  who  think  otherwise,  I 
think  that,  in  the  circumstances  of  this  case,  the  only 
jHTudent  and  expedient  course  is  that  application  should 
be  made  for  a  private  act  of  parliament 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  I  think  that  it  would  be 
exceedingly  unsafe  to  resort  to  the  Settled  Estates  Act 
for  the  purpose  of  carrying  these  contracts  into  execution, 

DS  and 
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and  our  order  will  be  prefaced  by  a  declaration  of  our 
opinion  to  that  efiect. 

Order. 
It  appearing  to  their  Lordships  that  the  act  passed  in  the  nineteenth 
and  twentieth  years  of  the  reign  of  her  Majesty  Queen  Victoria^  inti- 
toled  "  An  Act  to  facilitate  Leases  and  Sales  of  Settled  Estates,"  can- 
not be  safely  resorted  to  for  carrying  into  effect  the  contracts  made  by 
Sir  W.  F,  F,  Middleton,  the  testator  in  this  cause  named,  for  granting 
leases  and  for  carrying  into  effect  the  sales  contracted  to  be  made  by 
him  as  mentioned  in  the  Chief  Clerk's  certificate,  their  Lordships 
do  order  that  the  Petitioners  be  at  liberty  to  apply  to  Parliament  for 
an  Act,  &c.,  &c. 


THE  OFFICIAL  MANAGER  OF  THE  SHEER- 
NESS  WELL  OR  WATERWORKS  COM- 
PANY  V.  POLSON. 

fT^HIS  was  a  suit  for  the  specific  performance  of  a  con- 
"^  tract  for  the  sale  of  the  property  of  the  above- 
mentioned  company,  and  the  appeal  was  from  the  con- 
struction put  by  the  Master  of  the  Rolls  on  the  6th  of 
the  conditions  of  sale,  under  which  it  had  been  sold  to 
the  Defendant. 

The  decision  appealed  from  is  reported  in  the  ^th 

up  i?was  sSpu-  volume  of  Mr.  Beavan's  Reports  {a). 

lated  that  the  The 

purchaser  (o)  Page  70. 

should  accept 

a  conveyance  from  the  Official  Manager  under  the  powers  of  the  Windine-up  Acts,  1849 
and  1 849,  or  one  of  them,  without  requiring  the  concurrence  of  any  of  the  shareholders 
or  any  other  person  ;  but  that,  if  the  purchaser  should  consider  the  legal  estate  out- 
standmg  and  should  require  a  conveyance  thereof,  he  should  bear  the  expenses  of  ob- 
taining such  conveyance  or  conveyances  as  he  might  require  and  all  other  expenses 
incident  to  getting  in  such  legal  estate.  Ueld^  on  the  general  scope  of  the  conditions, 
that  the  purchaser  was  to  be  at  the  risk  of  getting  in  the  legal  estate,  and  that  the 
vendor  was  entitled  to  a  specific  performance  on  executing  a  conveyance  of  the  equi- 
table interest  and  undertaking,  at  the  expense  of  the  purchaser,  to  obtain  all  such  con- 
veyances and  render  all  such  assistance  to  the  getting  in  of  the  legal  estate  as  the  pur* 
chaser  should  require  and  as  the  vendor  was  able  to  obtain  or  give. 


Jan.  19. 

Before  The 

Lord 
Chancellor 

Loan 
Campbell. 

By  the  con- 
ditions of  sale 
of  the  pro- 
perty of  a 
company  in 
the  course  of 
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The  property  in  question  consisted  of  a  piece  of  land, 
well  and  premises,  purchased  by  the  company  and  con-     OppiciTl 
veyed  to  them  in  18^,  and  it  was  held  by  them  under      Manager 
their  deed  of  settlement,  dated  in  1800,  for  the  purpose  ®'  Wi^TER-"' 
of  supplying  the  inhabitants  of  Sheemess  with   pure     works  Co. 
water.  Polsoii. 

The  capital  of  the  company  was  divided  into  100 
shares,  of  which  the  Defendant  was  the  owner  of  five ; 
and  by  the  deed  of  conveyance  to  the  company,  dated  in 
January  1829,  so  many  undivided  one-hundredth  parts 
of  the  premises  were  conveyed  to  each  of  the  share- 
holders in  the  company  as  represented  the  number  of 
shares  in  the  capital  held  by  him. 

The  speculation  having  proved  a  losing  one,  an  order 
to  wind-up  its  affsdrs  was  obtained  in  1857,  and  in  March, 
1859,  the  Plaintiff,  who  had  been  appointed  OflScial 
Manager,  acting  under  the  direction  of  the  Court,  put 
up  the  premises  in  question  for  sale  by  auction  in  two 
lots,  subject  to  the  following  conditions  of  sale : — 

''5.  The  purchaser  shall,  at  the  time  of  sale,  pay  into 
the  hands  of  the  Official  Manager  a  deposit  at  the  rate 
of  10^  per  centum  on  the  amount  of  his  purchase-money, 
and  sign  an  agreement  to  pay  the  remainder  of  the  pur- 
chase-money to  the  Official  Manager  at  the  office  of  his  so- 
licitors, Messrs.  Hughes,  Hooker  ^  BuUanshaw,  No.  1, 
St.  SwithUCs  Lane,  London,  on  or  before  the  6th  day  of 
April  next,  at  which  time  and  place  the  purchase  shall 
be  completed ;  and  the  purchaser  shall,  upon  such  com- 
pletion of  his  purchase,  have  the  actual  possession  of  the 
property,  clear  of  all  outgoings  to  that  day ;  and  if,  from 
any  cause,  the  purchase  shall  not  be  completed  on  that 
day,  the  purchaser  shall  pay  interest  upon  his  unpaid 
purchase-money  at  the  rate  of  five  per  centum  per 

annum 
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1861.       annum  from  that  day  until  completion,  or  until  re-sale 

^^^^*^^      under  the  last  condition. 
Official 

Manager         it  g^  i^^g  vendor  is,  within  seven  days  after  the  sale, 
OF  Shbbriiem  ■' 

Water-      to  deliver  to  the  purchaser,  or  his  or  her  solicitor,  an 

abstract  of  title,  commencing  with  indentures  of  lease 
and  release,  dated .  respectively  the  1st  and  2nd  days  of 
January y  1829;  and  the  purchaser  shall  not  require  the 
production  of  any  prior  documents,  although  the  same 
may  be  covenanted  to  be  produced  in  the  said  indenture 
of  release.  The  vendor  will  also  deliver  to  the  purchaser 
an  abstract  of  the  several  documents  affecting  the  respec- 
tive shares  into  which  the  said  company  is  divided,  but 
he  shall  nevertheless  accept  a  conveyance  of  the  entire 
property  from  the  Official  Manager  of  the  said  Company 
under  the  powers  contained  in  the  Joint  Stock  Com- 
panies Winding-up  Acts,  1848  and  1849,  or  one  of  them, 
without  requiring  the  concurrence  of  any  of  the  share- 
holders or  any  other  person  for  any  purpose  whatsoever ; 
and  the  purchaser  shall  require  no  other  covenant  for 
title  than  a  covenant  by  the  Official  Manager  that  he 
has  done  no  act  to  incumber.  If  the  purchaser  shall 
consider  the  legal  estate  in  the  whole  or  any  part  of  the 
property  to  be  outstanding,  and  shall  require  a  convey- 
ance thereof,  he  shall  bear  the  expenses  of  obtaining  all 
such  conveyance  or  conveyances  as  he  may  require,  and 
all  other  expenses  in  any  manner  incidental  to  the  getting 
in  of  such  legal  estate,  and  of  all  proceedings  relative 
thereto.  A  copy  of  the  abstract  of  title  may  be  seen  on 
application  at  the  office  of  the  said  Messrs.  Hughes^ 
Hooker  ^  JButtanshaw  seven  days  previously  to  the 
sale. 

"7.  The  purchaser  is  to  bear  all  expense  attending 
the  examination  of  the  title  deeds,  including  travelling 
expenses,  and  of  the  making  and  obtaining  all  office, 

attested 
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attested  and  other  copies  of  wills,  chancery  proceedings,        1S61, 

deeds  and  other  documents,  whether  in  the  vendor's  pos-      ^^'^^ 

_      ,  -  .  1  .       i»  Official 

session  or  not;  and  also  of  procuring  or  searching  for     Manager 

parochial  certificates,  statutory  declarations  and  other  ^'^^£11-*** 
evidences  of  title  not  in  the  vendor's  possession,  which  works  Co. 
may  be  required  by  the  purchaser  for  the  verification  of  PoI'sok. 
the  abstract  or  for  any  other  purpose ;  but  no  evidence 
shall  be  required  of  any  &ct  or  conclusion  of  law  which 
shall  be  stated  or  noticed  in  any  document  dated  more 
than  twenty  years  prior  to  the  day  of  sale.  If  the  pur- 
chaser should  be  desirous  of  obtaining  the  production  or 
an  abstract  of  the  documents  covenanted  to  be  produced 
in  the  aforesaid  deed  of  conveyance  of  the  2nd  of 
January,  1829,  the  vendor  will  at  his  (the  purchaser's) 
expense  endeavour  to  comply  with  such  requisition,  but 
he  will  not  undertake  to  complete  such  abstract  or  to 
supply  any  evidence  or  information  in  support  thereof, 
nor  shall  the  failure  of  the  vendor  to  obtain  such  produc- 
tion or  abstract  of  documents  as  aforesaid  be  deemed  a 
valid  ground  of  objection  to  the  title." 

Tlie  Defendant  was  declared  the  purchaser  of  one  lot 
at  670/.,  and  paid  the  deposit  and  signed  the  agreement 
to  pay  the  remainder  of  the  purchase-money. 

In  April,  1869,  the  Plaintiff  tendered  to  the  Defendant 
for  perusal  a  draft  conveyance  of  the  lot  purchased  by 
him,  to  which  deed  the  Plaintiff,  the  Defendant,  and  his 
dower  trustee,  were  the  only  parties. 

The  Defendant  approved  of  the  draft,  but  refused  to 
complete  the  purchase,  unless  the  Plaintiff  would  get  in 
the  legal  estate  in  the  premises  contracted  to  be  sold. 

The  Plaintiff  declined,  and  filed  the  bill  in  this  suit  for 
a  specific  performance  of  the  contract. 

The 
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1861.  The  Defendant,  by  his  answer,  stated  as  follows :— 

Opficiai.  "  I  ^^^y  ^^^^  I  l^v®  refused  or  still  refuse  to  complete 

Mahaoer  my  said  purchase:  on  the  contrary,  I  am  still  willing 
Watbr-  and  I  hereby  offer  to  complete  my  said  purchase,  upon 
WORK!  Co.  having  a  proper  conveyance  of  the  legal  and  equitable 
PoLsoN.  estates  in  the  property ;  or  I  am  willing  to  complete  the 
purchase  and  to  take  only  a  conveyance  of  the  equitable 
estate  in  the  property  from  the  Plaintiff  alone,  upon  its 
being  satisfactorily  shown  to  me  that  the  Plaintiff  has,  or 
within  a  reasonable  specified  period  will  have,  it  in  his 
power  to  procure  me  a  valid  conveyance  of  the  legal 
estate  at  my  own  expense,  and  upon  his  undertaking  in 
writing  so  to  do.  And  I  am  willing  and  hereby  offer,  in 
accordance  with  the  said  conditions  of  sale,  to  pay  all  the 
expenses  which  may  be  incurred  in  getting  in  such  legal 
estate;  and  I  insist  and  submit  to  this  Court  that  it  is 
not  the  fact,  under  the  circumstances  herein  appearing, 
that  the  Plaintiff  is  willing  to  complete  the  same  purchase 
according  to  the  said  conditions.  I  admit  that  the 
Plaintiff  is  willing  to  deliver  the  conveyance  already 
prepared  and  approved  by  his  solicitors,  and  executed  by 
him  to  me ;  but  I  submit  to  this  honorable  Court  that, 
in  addition  to  the  said  conveyance  so  prepared  and 
approved  as  aforesaid,  I  am  entitled  either  to  an  im* 
mediate  conveyance  of  the  legal  estate  in  the  said  here- 
ditaments and  premises  from  the  said  several  co-pro- 
prietors or  co-owners  thereof,  or  to  have  some  reasonable 
assurance  given  me  that  the  Plaintiff  can  and  will  within 
some  reasonably  specified  time  procure  me  such  a  con- 
veyance at  my  own  expense ;  and  I  submit  that  whether 
any  relief  is  or  is  not  given  to  the  Plaintiff  in  this 
suit,  the  whole  costs  of  the  suit  ought  to  be  borne 
by  himself.** 

Upon  the  hearing  of  the  cause  the  Master  of  the  Rolls, 
by  the  decree  appealed  against,  ordered  a  specific  per- 
formance 
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formance  of  the  contract,  and  payment  by  the  Defendant  1861. 

of  the  purchase-money,  on  having  a  conveyance  of  the  ^T^"^^^ 

equitable  interest  in  the  premises  from  the  Plaintiff— the  Manager 

Plaintiff  undertaking  to  obtain  all  such  conveyance  and  ®'  ^^"'r-*** 

conveyances  as  the  Defendant  might  require  and  as  he  worki  Co. 

was  able  to  obtain,  at  the  expense  of  the  Defendant.  Polion. 
The  decree  to  be  without  costs,  the  wording  of  the 
conditions  of  sale  not  being  sufficiently  clear  to  prevent 
all  question. 

Mr.  Lloyd,  Mr.  Selwyn  and  Mr.  Wtlford  for  the 
Plaintiff,  the  appeal  being  from  the  whole  decree. 

The  clear  meaning  of  the  sixth  condition  of  sale  is, 
that  the  vendor  was  to  deliver  to  the  purchaser  an 
abstract  of  the  title  affecting  the  shares  into  which  the 
capital  or  property  of  the  company  was  divided,  and  the 
purchaser  was  to  accept  a  conveyance  of  the  entire  pro- 
perty from  the  Official  Manager  under  the  Winding-up 
Acts ;  and,  if  he  considered  it  doubtful  whether  the  legal 
estate  was  outstanding  as  to  any  part  of  the  property,  it 
was  for  him  to  point  out  what  was  to  be  done  for  the 
purpose  of  getting  it  in,  and  the  vendor  was  to  do  what 
he  could  to  assist  him  in  getting  it  at  his  (the  purchaser's) 
expense.  By  a  decree  to  that  effect  the  holders  of  the 
legal  estate  would  become  trustees  thereof  for  the  pur- 
chaser, and  the  Official  Manager  would  be  discharged. 

Mr.  Raundell  Palmer  and  Mr.  Dart  for  the  Defendant. 

The  stipulation  in  the  sixth  condition  of  sale  relates 
only  to  the  expense  of  obtaining  the  legal  estate,  and 
does  not  relieve  the  vendor  of  the  onus  thrown  upon 
him  by  the  law,  of  finding  out  where  it  is  and  of  getting 
it  in.  By  law  every  vendor  undertakes  to  make  a  good 
title  and  give  a  complete  conveyance,  the  purchaser 
paying  only  the  expense  of  the  conveyance. 

The 
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The  wording  of  the  condition  is  too  ambiguous  to  yary 
the  ordinary  right  existing  between  the  parties  except  as 
to  the  expense.  The  word  "consider/*  in  the  condition, 
must  be  construed  '^  be  advised.**  As  the  decree  binds 
the  equities,  the  purchaser  would  be  in  no  better  situation 
after  a  conveyance  by  the  Official  Manager  alone  than  he 
was  before. 


The  condition  is  at  least  ambiguous  in  its  terms,  and 
if  a  vendor  sells  under  conditions  against  common  right, 
he  must  express  himself  in  terms  not  capable  of  reason- 
able doubt;  Symons  v.  James  {a);  Seaton  v.  Mapp{b). 

No  reply. 


The  Lord  Chancellor. 

The  property  in  this  case  is  peculiarly  circumstanced. 
There  are  a  considerable  number  of  shareholders,  and  it 
was  anticipated  that  there  would  be  great  difficulty  in 
getting  in  the  legal  estate  in  the  shares  so  as  to  give  a 
marketable  title.  Looking  at  the  transaction,  and  to  the 
whole  of  the  conditions  of  sale,  the  vendor  seems  clearly 
to  have  had  this  object  in  view,  viz.,  that  the  risk  of 
making  out  where  the  legal  estate  was,  and  of  getting  it 
in,  should  be  transferred  from  the  vendor  to  the  pur- 
chaser, who  is  to  ascertain  in  whom  the  legal  estate  is, 
and  how  it  is  to  be  obtained.  The  sixth  condition  of  sale 
provides  that  '^  if  the  purchaser  shall  consider  the  legal 
estate  in  the  whole  or  any  p^rt  of  the  property  to  be 
outstanding,  and  shall  require  a  conveyance  thereof,  be 
shall  bear  the  expense  of  obtaining  all  such  conveyance 
or  conveyances  as  he  may  require,  and  all  other  expenses 
in  any  manner  incidental  to  the  getting  in  of  such  legal 

estate, 

(a)  2  Y.i  d  C.  C.  301.  (b)  2  Coll.  1^56—562. 
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estate,  and  of   all'  proceedings  relative  thereto."     It        1861. 

depends  entirely  upon  the  proper  interpretation  of  those      ^"^^^^ 

words  whether  the  vendor  is  to  find  oat  where  the  legal      MAyAOBR 

estate  is,  and  to  convey  it  to  the  purchaser  at  the  expense  <>'  Sheernbss 

of  the  latter,  or  whether  the  purchaser  himself  is  to  find 

out  whether  it  is  outstanding,  and  where,  and  point  out 

the  manner  in  which  it  is  to  be  got  in.     It  seems  to  me 

the  latter  is  the  proper  construction,  for  if  the  former 

were  adopted  the  vendor  would   be  left  in  the  same 

position  as  to  risk  as  if  no  special  provision  had  been 

made.     Upon  the  whole,  my  view  of  this  question  agrees 

with  that  of  the  Master  of  the  Rolls,  my  only  doubt 

having  been  whether  he  ought  not  to  have  given  the 

costs  of  the  suit  to  the  vendor. 


WORKS  Co. 

V. 

POLION. 


In  the  Matter  of  LEEMING,  a  Lunatic. 


Jan.  25. 


TN  this  case  a  lunatic  had  become  entitled  by  descent     Before  The 

-*-     to  a  real  estate,  subject  to  a  mortgage  created  by      ^^I^m!^ 

the  ancestor.     By  an  order  made  in  the  lunacy  it  was  Real  estate, 

directed  that  the  amount  due  on  the  mort^^a^e  should  be  •"^'Jf*^'  ^®  * 

^^  °  mortgage,  de- 

paid  out  of  the  funds  standing  in  court  to  the  credit  of  scended  upon 

the  lunacy,  without  prejudice  to  the  question  how  the  an^ordermade 

mortgage  debt  ought  ultimately  to  be  borne,  and  that  >«  ^^e  lunacy 

the  mortgage  should  be  transferred  to  a  trustee  to  be  was  paid  offout 

disposed  of  as  the  Court  should  direct.     The  mortgage  of  the  lunatic's 

personal  estate, 
was  accordingly  paid  offout  of  the  fund  in  Court  arising  without  preju- 

from  the  lunatic's  personal  estate.  qliwrion  how 

it  should  ulti- 
The  lunatic  subsequently  died  intestate,  and  his  ad-  bornef  The 

ministratrix  lunatic  after- 
wards  died  in- 
testate.    Heldy 

that  the  amount  ought  to  be  raised  out  of  the  real  estate  and  paid  to  the  administratrix 

as  personalty. 
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ministratrix  and  next  of  kin  now  petitioned  that  the 
amount  of  the  mortgage  money  might  be  raised  out  of 
the  mortgaged  estate,  and  paid  to  the  administratrix^  to 
be  disposed  of  as  part  of  the  personal  estate  of  the 
lunatic. 

Mr.  W.  H.  G.  Bagshawe,  for  the  Petitioners,  referred 
to  Shelf ord  on  Lunatics  (a),  and  Ex  parte  JSinde  (6). 

Mr.  JBowrinfff  for  the  heir-at-law,  opposed  the  petition, 
and  contended  that  there  was  no  equity  between  the  real 
and  personal  representatives,  and  that  the  mortgage 
having  been  paid  off  for  the  benefit  of  the  lunatic,  his 
heir-at-law  and  next  of  kin  must  take  the  property  as 
they  found  it.  He  referred  to  Oxenden  v.  Lord  Comp^ 
ton  (c). 

Their  Lordships  held,  that  the  sum  expended  out  of 
the  personal  estate  in  paying  off  the  mortgage  ought  to 
be  raised  out  of  the  real  estate  comprised  in  the  mortgage, 
and  dealt  with  as  personal  estate. 

(a)  Page  306  (2nd  edit.)  (f)  2  Ve$.jun.  69. 

{b)  AmbL  706,  n. 
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1861. 


JENNER  V.  MORRIS. 

Jan.  23,  31. 
rriHIS  was  an  appeal  by  the  Plaintiff  from  a  decision     Before  The 
"^      of  Vice-Chancellor  Kindersley  declaring  the  De-     chancellor 
fendant  entitled  to  set  off  against  the  Plaintiff's  demand        Lord 
sums  which  the  Defendant  had  paid  to  the  Pliantiff's      i^^  jT^ 
wife  to  provide  her  with  necessaries,  and  which  had  I*®**^  Jwiticb 

been  so  applied.  Ape«onwho 

advance!  to  a 

The  Plaintiff  on  the  5th  o{  May,  1866,  had  recovered  money  to^  * 

judgment  against  the  Defendant  for  a  sum  of  600/.  and  enable  her  to 

costs,  and  he  filed  his  present  bill  for  the  purpose  of  with  necesta- 

enforcing  this  judgment  against  the  life  interest  of  the  "®*»  ^"  ^^ 

Defendant  in  certain  real  estates.  forceable  at 

law,  againit 

The  Defendant  did  not  dispute  the  validity  of  the  for  the  ad- 
judgment, but  set  up  by  his  answer  that  the  Plaintiff  had  ▼•"ces,  but 
in   1844  deserted  his  wife  the  sister  of  the  Defendant,  id  equi^ 
and  had  ever  since  lived  separate  from  her  and  had  not  for*|^*^u^  ^f 
maintained  her,  and  that  the  Defendant  before  and  after  the  money  ai 
the  judgment  had  paid  considerable  sums  of  money  to  "j-^  j,-  Jj,*^ 

her  for  her  maintenance  and  support,   and  that  such  wife  in  paying 
,     _    ,  111.,  .1  ,  « ">r  neceasariet, 

monies  had  been  actually  laid  out  m  the  purchase  of  h^u^  accord- 
necessaries  for  her,  and  the  Defendant  claimed  to  be  Sl^l^i.^^^f®  * 
'  .     .      Plaintiff  who 

entitled  to  the  repayment  of  these  sums  by  the  Plaintiff  had  deserted 
and  to  stand  in  the  place  of  the  tradesmen  who  had  J|*  J^if  ^  ^. 
supplied  the  necessaries,  and  to  set-off  the  same  against  forceajudg- 
the  sum  for  which  the  judgment  was  recovered.  redeatote^of 

Xhe  th^  Defendant, 
that  the  De- 
fendant was 
entitled  to  set  off  the  amount  of  sums  which  before  and  after  the  judgment  had  been 
advanced  by  the  Defendant  to  the  wife  for  the  purpose  of  providing  her  with  neces- 
saries, and  had  been  applied  by  her  for  that  purpose. 
May  ▼.  Skeif^  16  Sim.  588,  overruled. 
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1861.  The  cause  was  heard  by  Vice-Chancellor  Kindersleyy 

^'"^^       who  made  a  decree   declaring  that  the  Defendant  was 

JENNER 

V.  entitled  to  be  repaid  by  the  Plaintiff  the  sums  which  he 

Morris.  j^^j  advanced  to  the  Plaintiff's  wife,  and  which  had  been 
actually  expended  in  the  purchase  of  necessaries,  and 
directing  an  inquiry  **  whether  during  the  time  the 
Plaintiff  and  his  wife  were  living  apart  from  each  other 
the  Defendant  has  paid  to  or  on  account  of  the  Plaintiff's 
wife,  and  when,  any  and  what  sum  or  sums  of  money  for 
the  purpose  of  providing  her  with  necessaries,  and 
whether  such  monies  or  any  and  what  part  or  parts 
thereof  have  or  has  been  duly  applied  in  providing  her 
with  necessaries,  having  regard  to  the  Plaintiff's  circum- 
stances and  condition  in  life  (a)." 

The  Plaintiff  appealed  against  this  part  of  the  decree. 

Mr.  Glasse  and  Mr.  Herbert  Smith  for  the  Plaintifi> 
in  support  of  the  appeal. 

The  question  is,  whether  in  a  Court  of  Equity  a 
person  who  owes  money  to  the  Plaintiff  can  set  off 
money  advanced  to  the  Plaintiff^'s  wife  to  enable  her  to 
purchase  necessaries.  It  has  been  decided  by  the  Vice- 
Chancellor  that  he  can,  but  this  is  on  the  authority  of 
two  old  cases  decided  in  1696  and  17S4,  Harris  v. 
Lee{b)  and  Marlow  v.  Pitjield{c\  which  have  never 
been  followed.  [TheljOKiy  Chancellor:  Have  they 
ever  been  disapproved  or  overruled  ?]  They  contravene 
the  common  law  rule  that  a  woman  cannot  borrow  so  as 
to  make  her  husband  liable ;  Stone  v.  Macnair  {d) ;  and 
bow  does  the  equity  arise,  there  being  no  trust  for  pay- 
ment of  debts-— nothing  to  make  the  matter  a  subject  of 
equitable  jurisdiction.  The  Defendant  could  not  have 
sued  here  for  payment ;  May  v.  Skey  {e) ;  so  how  can 

there 

(fl)  1  Drew.  4-  SmaU,  218.  (rf)  1  Moore,  127. 

(6)  1  P.  Wmt.  482.  (0  16  Sim.  588. 

(c)  lb.  558. 
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there  be  a  set-off.  As  regards  monies  advanced  since  1861. 
the  action,  there  cannot  be  any  case  of  setoff.  As 
regards  the  items  prior  to  the  action^  there  cannot  be 
relief  after  judgment,  for  the  Defendant  might  have 
pleaded  equitably,  and  after  judgment  no  defence  is 
available  in  equity  of  which  the  Defendant  might  have 
availed  himself  at  law ;  Harrison  v.  Nettleship  (a). 
Evans  v.  Bremridge  {b),  was  before  judgment,  and 
Phelps  V.  Prothero  (c),  and  Terrell  v.  Higgs  (d),  do  not 
conflict  with  our  view.  We  come  to  enforce  a  judgment 
which  is  in  the  nature  of  a  mortgage,  and  a  mere  personal 
demand  cannot  be  set  off.  The  evidence  does  not  prove 
desertion,  and  the  mere  living  apart  does  not  render  the 
husband  liable;  the  person  supplying  necessaries  was 
bound  to  inquire.  The  letters  from  the  wife  to  the 
husband  after  the  alleged  desertion  were  rejected  below, 
but  we  submit  that  they  ought  to  have  been  admitted; 
Rawson  v.  Haigh  (e) ;  and  they  clearly  make  it  appear 
that  she  deserted  the  husband.  [  Their  Lordships  held 
the  letters  not  admissible.]  The  Defendant,  moreover, 
has  not  proved  that  any  part  of  the  money  was  expended 
in  necessaries,  which  he  was  bound  to  do,  for  he  cannot 
stand  in  any  higher  position  than  the  tradesmen  who 
supplied  the  necessaries.  There  is  no  sufficient  primd 
facie  case  made  for  an  inquiry,  and  none  ought  to  be 
directed;  Sandonv.  Hooper  (/);  Marten  v.  Whichelo  (y); 
Molony  v.  Kernan  (A). 

Mr.  Archibald  Smith  iot  the  Defendant. 

There  are  three  points  in  the  case:  First,  whether 
there  has  been  a  desertion  of  the  wife  by  the  husband. 
Secondly,  whether  money  has  been   supplied  by  the 

Defendant 

(a)  2  Af.  4-  X.  423.  (c)  9  Moore,  217. 

{h)  8  De  G.,  Af.  *  G.  100.  (/)  6  Beav.  246. 

(r)  7  De  G.,  M.  if  G.  722.  (g)  Cr.  Sf  Ph.  257. 

{d)  IDeG.^J.  388.  (A)  2  Dru,  ^  War.  31. 
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1861.  Defendant  to  the  wife  for  the  purpose  of  supplying  her 
with  necessaries,  and  has  been  so  expended.  Thirdly, 
whether  the  law  of  this  Court  is,  that  the  Defendant  has 
a  right  of  set-off,  if  the  first  two  points  are  answered  in 
the  affirmative.  As  to  the  first  point,  desertion  for  the 
present  purpose  means  either  an  actual  desertion  by  the 
husband  or  a  separation  by  mutual  consent;  Smith's 
Leading  Cases  (a) ;  and  the  evidence  on  this  point  is 
sufficient.  As  to  advances  having  been  made  and  ap- 
plied for  necessaries,  our  evidence  is  sufficient  to  lay 
ground  for  inquiry,  and  the  decree  only  directs  an 
inquiry.  As  regards  advances  since  the  action  was  com- 
menced, the  rule  of  common  law  which  confines  set-off 
to  demands  existing  when  the  action  commenced  is  a 
purely  technical  one,  and  not  to  be  followed  in  equity. 
As  regards  the  advances  made  before  the  action,  even  if 
the  demand  had  been  a  legal  one,  we  should  not  have 
been  bound  to  plead  set-off;  we  might  have  brought  our 
action ;  a  legal  demand  is  not  lost  by  not  setting  it  off, 
so  why  should  an  equitable  one.  Moreover,  it  would 
be  a  most  mischievous  doctrine  to  hold,  that  a  person 
having  an  equitable  defence  against  a  legal  demand  is 
bound  to  plead  an  equitable  plea.  Now,  as  to  the  ques- 
tion of  law,  Harris  v.  Lee  and  Marlow  v.  Pitfield  are 
recognized  in  text  books  of  high  authority ;  Fonblanque^ 
Equity  (b)\  Jaco\  Roper* s  Husb.  and  Wife(c).  The 
case  involves  two  points,  whether  the  demand  can  be 
actively  enforced  in  equity,  and,  if  not,  whether  it  is 
good  by  way  of  defence.  I  contend  that  it  can  be 
actively  enforced,  but  if  it  bq  considered  that  May  v. 
Sheyid)  is  against  this,  I  say  it  may  still  be  a  good 
defence.     The  authorities  on  the  subject  are  not  nu« 

merous. 

(a)  Vol.  2,  p.  284  {Zrd  ed.)  (c)  Vol.  2,  p.  1 12. 

(6)   Vol,  \,p.9\,  [d)  \6  Sim.  588. 


Morris. 
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merous.     Darby  v.  Boucher  (a\  and  Earle  v.  Peale{b),        1861. 
which  are  against  the  right  to  recover  at  law,  go  on  this,       , 
that  the  lending  does  not  create  a  debt,  because  the  v. 

money  may  be  wasted  by  the  wire  instead  of  being  applied 
in  paying  for  necessaries.  A  Court  of  Law  cannot  look 
to  how  the  money  is  applied,  but  a  Court  of  Equity  can. 
Stevenson  v.  Hardie(c)  shows  that  a  borrowing  by  a 
married  woman,  if  ratified  by  her  husband,  gives  a  right 
of  action  against  him.  Here  money  was  advanced  to 
pay  bills  which  the  husband  was  legally  liable  to  pay, 
and  a  Court  of  Equity,  which  can  examine  into  the  appli- 
cation of  the  money,  may  hold  him  to  have  authorized 
the  borrowing  of  so  much  as  was  properly  applied. 

In  May  v.  Skey(d),  the  Vice-Chancellor  thought  the 
demand  one  on  which  an  action  might  be  brought,  and, 
if  so,  the  bill  was  demurrable.  The  observations  in 
Hirst  V.  Tolson  (e)  show  that  this  was  the  ground  of 
decision.  In  the  present  case  there  is  no  legal  debt; 
Knox  V.  Bmhell{f),  In  a  case  like  the  present,  I 
should  contend  that  a  bill  like  that  in  May  v.  Skey 
would  lie,  though  perhaps  it  would  not  be  maintainable 
if  the  circumstances  were  such  that  actions  could  be 
brought  in  the  names  of  the  tradesmen  who  supplied  the 
necessaries.  But  it  is  not  necessary  to  go  so  far  as  that ; 
it  is  a  clear  case  for  equitable  set-off  by  way  of  defence, 
the  demand  being  one  which,  if  legal,  could  be  set-off 
at  law. 

Mr.  H.  Smith  in  reply. 

The  case  of  separation  by  consent  has  not  been 
alleged  on  the  pleadings ;  the  Defendant  has  set  up  a 

case 

(a)  1  Salk,  279.  (d)  16  Sim,  588. 

(b)  lb.  387.  (e)  lb.  620. 

(c)  2  W.  Blackti.  872.  (/)  3  C.  B.  N.  S.  334. 
Vol.  Ill— 1.  E  D.F.J. 


Jbnmer 
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1861.  ^^^^  of  actual  desertion  and  must  abide  by  it.  But  a 
separation  by  mutual  consent  would  not  give  any  such 
equity  as  is  claimed ;  Duncan  v.  Duncan  (a).  There 
MoftRis.  cannot,  at  all  events,  be  any  set-ofF  of  sums  advanced  after 
the  action  commenced;  Whyte  v.  O'Brien (b).  [Mr. 
A,  Smith.  That  decision  went  on  the  ground  that  the 
demand  was  a  mere  legal  cross  demand.] 

Judgment  reserved. 


llie  Lord  Chancellor. 

Jan.  31.  The  question  in  this  case  is,  whether  the  Defendant 

has  made  out  his  right  to  an  equitable  set-off  against  the 
judgment  debt  in  respect  of  which  the  bill  is  filed  ?  I 
am  of  opinion  that  the  decree  of  Vice-Chancellor  Kin- 
dersley  in  his  favor  ought  to  be  affirmed. 

First,  as  to  the  facts,  I  think  the  Defendant  suffi- 
ciently proves  that  the  Plaintiff  in  the  year  1847  deserted 
his  wife  without  making  any  provision  for  her,  and  with- 
out any  imputation  of  misconduct  against  her,  so  that 
any  person  who  supplied  her  with  necessaries  would 
have  been  entitled  to  sue  her  husband  for  the  amount. 
The  allegations  to  this  efiectseem  to  me  to  be  sufficiently 
supported  by  the  Defendant's  answer  (which  is  made 
evidence),  by  his  cross-examination,  and  by  the  Plain- 
tiff's letter  to  his  wife  dated  23rd  July,  1849,  in  which 
he  admits  his  liability  to  the  tradespeople  with  whom  she 
had  dealt  for  necessaries. 

Next,  I  think  it  is  proved,  by  the  Defendant's  answer 
and  the  schedule  annexed  to  it,  that  during  this  time  he 

did 
{a)  19  Vet.  394.  (h)  1  S.  4  5.  551. 
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did  supply  the  PIuntifTs  wife  with  sums  of  money  which 
she  applied  in  providing  necessaries  for  herself,  and  that 
he  actually  paid  sums  of  money  to  tradespeople  who 
had  supplied  her  with  necessaries  in  satis&ction  of  their 
demand.  The  amount  is  left  uncertain,  and  the  De* 
fendant  includes  in  his  demand  sums  paid  in  respect  of 
the  PlaintifiTs  children,  which  certainly  cannot  be  in- 
cluded in  the  set-off. 

Considering  that  the  Plaintiff  did  not  amend  his  bill 
on  the  answer  coming  in  (as  he  might  have  done)  by 
denying  the  desertion  and  the  payment  of  the  money  by 
the  Defendant,  and  that  the  Plaintiff  has  neither  by 
himself  nor  any  witness  offered  any  evidence  in  contra- 
diction, I  think  that  a  sufiBcient  foundation  is  laid  for 
the  inquiry  directed  by  the  decree,  if  upon  the  truth  of 
the  facts  alleged  the  set-off  ought  to  be  allowed. 

Desertion,  and  the  advance  of  money  to  her  actually 
applied  in  payment  of  necessaries  furnished  to  her,  being 
established,  the  question  arises,  whether  the  Defendant 
who  advanced  this  money  can  in  equity  claim  a  set-off 
in  respect  of  it  against  a  legal  debt  due  from  him  to  the 
Plaintiff  and  sought  to  be  enforced  in  equity. 

An  action  at  law  could  not  be  maintained  for  sach  a 
claim.  Those  who  supply  the  necessaries  to  the  deserted 
wife  may  sue  the  husband  at  law,  she  being  considered 
his  agent  with  uncountermandable  authority  to  order  the 
necessaries  on  his  credit.  But  Courts  of  Law  will  not 
recognize  any  privity  between  the  husband  and  a  person 
who  has  supplied  his  wife  with  money  to  purchase  ne- 
cessaries, or  pays  the  tradespeople  who  have  furnished 
them. 

Nevertheless,  it  has  been  laid  down  from  ancient  times 
E  2  that 


Jenner 
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1861.  that  a  Court  of  Equity  will  allow  the  party  who  has 
advanced  the  money  which  is  proved  to  have  been 
V.    "       actually  employed  in  paying  for  necessaries  furnished  to 

Morris.  ^j^^  deserted  wife,  to  stand  in  the  shoes  of  the  trades- 
people who  furnished  the  necessaries,  and  to  have  a 
remedy  for  the  amount  against  the  husband.  I  do  not 
find  any  technical  reason  given  for  this ;  but  it  may  pos- 
sibly be  that  equity  considers  that  the  tradespeople  have 
for  valuable  consideration  assigned  to  the  party  who 
advanced  the  money  the  legal  debt  which  would  be  due 
to  them  from  the  husband  on  furnishing  the  necessaries, 
and  that,  although  a  chose  in  action  cannot  be  assigned 
at  law,  a  Court  of  Equity  recognizes  the  right  of  the 
assignee. 

Whatever  may  be  the  reason,  the  doctrine  is  explicitly 
laid  down  in  Harris  v.  Lee  (a),  and  the  other  cases 
referred  to.  Objection  has  been  made  to  these  autho- 
rities that  they  are  very  old,  and  that  they  do  not  appear 
to  have  been  acted  upon  in  modern  times.  But  it  may 
be  said,  on  the  other  hand,  that  they  may  have  been 
acted  upon  without  ever  having  been  questioned,  and  that 
they  are  entitled  to  more  respect  from  their  antiquity.  I 
find  that  they  are  cited  and  treated  as  good  law  by  sub- 
sequent text  writers  on  this  subject.  Considering  that 
to  establish  the  equitable  liability  of  the  husband,  proof 
is  required  that  the  money  has  actually  been  applied  to 
the  payment  of  the  debt  for  which  the  husband  would  be 
liable  at  law,  no  hardship  or  inconvenience  can  arise 
from  adhering  to  this  doctrine.  The  circumstances  which 
occurred  in  Harris  v.  Lee  afford  an  illustration  of  the 
benefit  which  may  arise  from  it— unless  money  had  been 
supplied  beforehand  to  pay  the  surgeon  employed  to 
attend  the  wife,  she  might  have  died  of  the  disease  com- 
municated to  her  by  her  husband. 

One 

(fl)  1  P.  Wtns.  482.      ^ 


CASES  IN  CHANCERY*  53 

One  adverse  case  was  cited,  which  I  must  notice,  May  1861. 
V.  Sfey(a),  the  marginal  note  being — "^4.  having  gone 
abroad  and  left  his  wife  unprovided  for,  the  Plaintiff  lent 
her  money  to  purchase  necessaries,  and  she  applied  it 
accordingly  :— Held,  that  the  Plaintiff  could  not  sue  A. 
for  the  money  in  a  Court  of  Equity."  But  it  appears 
that  the  Vice -Chancellor  who  decided  that  case,  not 
holding  that  there  was  not  a  debt  due  from  A.  to  the 
Plaintiff,  which  might  be  recovered,  proceeded  upon  the 
notion  that  this  was  a  legal  debt,  the  payment  of  which 
could  not  be  directed  by  a  Court  of  Equity.  His  Honor 
more  fully  explains  this  as  his  ratio  decidendi  in  the 
subsequent  case  of  Hirst  v.  Tolson  (ft).  But  this  is 
clearly  erroneous.  That  no  action  at  law  could  be 
maintained  for  such  a  demand  was  considered  too  clear 
for  argument  in  the  recent  case  of  Knox  v.  Bushell  (c). 

The  only  other  point  which  I  have  to  notice  is  the 
objection  very  strenuously  relied  upon  by  the  Appellant, 
that,  at  all  events,  the  set-off  cannot  be  admitted  for  any 
part  of  the  Defendant's  demand  which  accrued  before 
the  judgment  or  before  the  commencement  of  the  action 
in  which  the  judgment  was  recovered,  because  if  it  be 
an  equitable  defence  under  the  Common  Law  Procedure 
Act,  1854,  it  might  and  ought  to  have  been  pleaded  and 
taken  advantage  of  in  that  action.  But  it  is  unnecessary 
at  present  to  enter  into  the  controversy,  whether  it  would 
be  expedient,  where  there  is  an  equitable  answer  to 
a  demand  made  in  an  action  at  law,  to  compel  the  De« 
fendant  to  avail  himself  of  it  in  the  Court  of  Law — or  to 
consider  how  far  this  object  has  as  yet  been  accomplished 
by  the  legislature.  In  the  present  case  the  Plain tiff^s 
demand  and  the  Defendant's  cross  demand  are  wholly 

unconnected 

(a)  16  Sim.  588.  (r)  3  Com,  R,  N.S.  331. 

lb)  16  Sim,  623. 
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1861.  unconnected  with  each  other,  and  the  Defendant  had  no 
answer  in  bar  of  the  Plaintiff's  demand.  Therefore  if 
he  had  had  a  legal  set-off  he  was  not  bound  to  avail  him* 
self  of  it.  He  might  have  reserved  it  as  the  subject  of 
a  cross  action,  or  he  might  have  availed  himself  of  it  by 
way  of  set-off  in  any  subsequent  action  for  a  debt  which 
the  Plaintiff  might  have  brought  against  him.  The 
equitable  set-off  might  equally  be  reserved,  and  may 
now  be  rendered  available  in  this  equitable  suit,  as,  if 
being  a  legal  set-off,  it  might  have  been  used  in  an  action 
at  law  upon  the  judgment,  although  the  debt  to  be  set 
off  might  have  accrued  before  the  commencement  of  the 
original  action. 

For  these  reasons  I  am  of  opinion  that  the  appeal 
should  be  dismissed  with  costs. 


The  Lord  Justice  Turner. 

I  agree  in  opinion  with  the  Lord  Chancellor  in  this 
case.  The  evidence  before  us  seems  to  me  to  establish 
a  case  of  desertion  by  the  Plaintifi^  and  I  think  we  are 
entitled,  and  indeed  bound,  to  deal  with  the  case  on  that 
footing.  There  are,  as  it  seems  to  me,  only  two  ques- 
tions in  the  case.  First,  whether,  laying  out  of  consi- 
deration the  proceedings  at  law,  the  Plaintiff  is  entitled, 
to  relief  in  equity ;  and  secondly,  whether  the  Plaintiff, 
if  so  entitled,  is  debarred  of  his  right  in  consequence  of 
his  not  having  set  it  up  at  law  by  pleading  an  equitable 
plea. 

As  to  the  first  point,  the  cases  cited  in  the  argument 
on  the  part  of  the  Respondent  clearly  prove  that  when 
those  cases  were  decided,  relief  was  considered  to  be  due 
in  equity  under  such  circumstances  as  exist  in  this  case, 
but  we  were  urged,  on  the  part  of  the  Appellant,  to  dis- 
regard 
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regard  those  cases.  It  was  said  that  they  were  of  ancient       1861 
date,  and  the  modem  case  of  May  v.  Shey  was  cited  as 
opposed  to  them.    \Vhat  has  been  said  by  the  Lord 
Chancellor  however  disposes  of  that  case,  and  we  are 
thrown  back  therefore  upon  the  old  authorities.     In 
considering  them,  it  must  be  borne  in  mind,  that  the 
decrees  of  the  Court  very  often  furnish  the  best  evidence 
which  can  now  be  had  of  the  extent  of  its  jurisdiction 
and  of  the  principles  by  which  it  is  guided,  and  that  in 
disregarding  the  older  decisions  of  the  Court  there  is 
great  danger  of  breaking  in  upon  its  principles.    This 
case  seems  to  me  to  present  a  remarkable  instance  of 
that  danger.     In  Lord  RedesdaWs  treatise  of  pleading 
I  find  this  statement  (a) : — *'  Cases  frequently  occur  in 
which  the  principles  by  which  the  ordinary  Courts  are 
guided  in  their  administration  of  justice  give  a  right,  but 
from  accident,  or  fraud,  or  defect  in  their  mode  of  pro- 
ceeding, those  Courts  can  afford  no  remedy,  or  cannot 
give  the  most  complete  remedy ;  and  sometimes  the  effect 
of  a  remedy  attempted  to  be  given  by  a  Court  of  ordinary 
jurisdiction  is  defeated  by  fraud  or  accident.     In  such 
cases  Courts  of  Equity  will  interpose  to  give  those  re- 
medies which  the  ordinary  Courts  would  give  if  their 
powers  were  equal  to  the  purpose,  or  their  mode  of  ad- 
•ministering  justice  could  reach  the  evil ;   and  also  to 
enforce  remedies  attempted  to  be  given  by  those  Courts 
when  their  effect  is  so   defeated.**     It  is  therefore  an 
ancient  head  of  the  jurisdiction  of  this  Court  to  interpose 
in  cases  in  which  the  principle  of  the  law  gives  a  right  but 
the  forms  of  the  law  do  not  give  a  remedy.     Now  what 
is  the  case  here  ?     It  is  beyond  question  that  the  prin- 
ciple of  law  is,  that  the  husband  deserting  his  wife  is 
liable  for  necessaries  supplied  to  her,  but  it  is  equally 
beyond  question,  that  if  money  be  advanced  to  the  wife 

to 
(a)  MUfoU,  /;.  112,  4M  ed.,  p,  134,  5M  td. 
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to  purchase  necessaries,  the  money,  although  in  fact  so 
applied,  cannot  be  recovered  at  law,  because,  according 
to  the  necessary  form  of  action  for  the  recovery  of  the 
money,  the  Court  of  Law  cannot  look  behind  the  advance 
and  enter  into  the  application  of  the  money.  It  seems 
to  me  therefore  that  the  old  cases  which  have  been 
referred  to  are  well  founded  in  the  principles  of  the 
Court,  and  that  we  are  bound  to  follow  them.  I  think, 
therefore,  that  the  Appellant's  argument  on  the  first 
point  wholly  fails. 


As  to  the  second  point.  It  is  new  to  me,  that  the 
creation  of  a  jurisdiction  in  Courts  of  law  can  oust  the 
jurisdiction  of  this  Court  in  matters  originally  within 
its  cognizance,  and  I  am  of  opinion  therefore  that  the 
Appellant's  case  fails  on  this  point  also.  This  appeal 
therefore  must,  I  think,  be  dismissed,  and  with  costs. 


Jan.  25. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

A  bill  of  in- 
terpleader filed 
at  the  Record 
and  Writ 
Clerks*  Office, 
together 
with  an  affida- 
vit of  no  collu- 
sion :  Held  not 
demurrable  on 
the  ground 
that  the  affi- 
davit was  not 
actually  an- 
nexed by  seal- 
ing, tying  or 
other  me- 
chanical means 


SHEPHERD  V.  JONES. 

rilHIS  was  an  interpleader  suit,  and  the  appeal  was 
from  the  decision  of  the  Master  of  the  Rolls  over- 
ruling two  demurrers.  The  bill  was  filed  at  the  Record 
and  Writ  Clerks'  Office  in  November ,  1860,  together  with 
an  affidavit  of  no  collusion.  The  ground  of  demurrer 
was  that  the  affidavit  was  not  actually  attached  to  the 
bill  (a). 

It  appeared  that  the  bill  and  affidavit  were  delivered 
at  the  same  time  at  the  proper  office  and  to  the  proper 
officer;  and  that  this  circumstance  was  known  to  the 
Defendants  before  they  filed  the  demurrers. 

Mr. 

(fl)  See  Jones  v.  Shepherd,  29  Beav.  21>3. 

to  thu  bill. 
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Mr.  6r.  L,  Russell  and  Mr.  Pemberton  in  support  of   '    1861, 
the  appeal. 

To  give  the  Court  jurisdiction  in  an  interpleader  suit, 
the  bill  must  be  accompanied  by  an  affidavit  filed  at  the 
same  time,  and  sworn,  not  in  the  cause,  but  before  there 
is  any  cause.  It  must  be  annexed  so  as  to  form  part  of 
the  bill  itself,  otherwise  the  Court  is  unable  to  tell 
whether  it  has  jurisdiction.  This  was  so  under  the  old 
practice,  and  has  not  been  altered  by  the  Consolidated 
Orders.  The  invariable  mode  of  taking  the  objection 
has  been  by  demurrer.  They  referred  to  Lord  Redes-- 
dale's  Treatise  on  Pleading  (a)  \  Harrison's  Chancery 
Practice  (6);  Bignold  v.  Audland (c);  Wood  v.  Lyne (d); 
Hamilton  v.  Marks  (e) ;  Larabrie  v.  Brown  (/)  ;  Walker 
v.  Fletcher  (g) ;  53  Geo.  3,  c.  159,  s.  7. 

Mr.  RoundeU  Palmer  and  Mr.  Waller,  contrsL 

It  is  sufficient  that  the  affidavit  was  left  to  be  filed  at 
the  same  time  with  the  bill  with  the  proper  officer  at  the 
proper  office.  They  cited  Erring  ton  v.  The  Attorney- 
General  (A). 

Mr.  G.  L.  Russell  replied. 

The  Lord  Chancellor. 

I  think  that  the  decision  of  the  Master  of  the  Rolls 
upon  these  demurrers  ought  to  be  affirmed,  and  that  this 
appeal  must  be  dismissed  with  costs. 

(a)  Page  143  (iih  ed.)  (/)  23  Beav.  607;    1  De  G. 

(6)  Page  5.  ^  J.  204. 

(c)  U  Sim,  23.  (g)  \\PhilL  115. 

(d)  4  Be  G.  4-  5. 16.  (h)  Bunb.  303. 

(e)  5  Dc  G.  4-  S.  638,  643. 
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LIFE  ASSOCIATION  OF  SCOTLAND 
V.  SIDDAL. 

COOPER  V.  GREENE. 

npHE  first  of  these  eases  {The  Life  Association  of 
"^  Scotland  v.  Siddal)  came  before  the  Court  upon 
appeal  from  an  order  of  the  Vice-Chancellor  Sir  John 
Stuart,  refusing  with  costs  an  application  on  the  part  of 
John  Seaman  and  Oeorgiana  Spencer  his  wife,  and 
Charles  Lee  the  assignee  under  a  fiat  in  bankruptcy 

against 


Jan.  14, 15. 
Fdb.9. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell 
and  The 
Lords  Jus- 
tices. 

Semble,  where 
a  trust  is  de- 
finite and 
clear,  a  cestui 

Gue  trust  wfll  not  be  held  to  have  sanctioned  a  breach  of  trust  merely  on  the  ground 
uiat  while  his  interest  was  reversionary  he  knew  of  the  breach  of  trust  and  did  not 
interfere. 

A  trustee  of  real  estate  devised  his  real  estate  to  G.  T.,  subject  to  the  payment  of  a 
legacy,  so  that  the  trust  estate  did  not  pass.  G.  T,  however  acted  as  trustee.  Held, 
that  she  must  be  deemed  a  trustee  upon  express  trust,  and  that  the  Statute  of  Limita- 
tions was  therefore  no  defence  to  a  claim  agamst  her  estate  in  respect  of  a  breach  of  trust. 

G.  T.  improperly  allowed  part  of  the  trust  fund  to  be  received  by  JB.  N.  the  tenant 
for  life.  5.,  one  of  the  reversioners,  borrowed  money  from  C.  and  mortgaged  to  him 
her  share  in  the  trust  funds.  B.  N.  at  the  same  time  gave  C.  a  bond  and  a  mortgage 
of  other  property  for  the  same  debt,  B.  N,  being  a  surety  for  S.  in  this  transaction. 
The  debt  having  been  paid  out  of  B.  N.*  sestate :  Held,  that  G.  jT.'s  representative  could 
not  claim  to  have  this  payment  set-off  against  the  claim  of  S,  in  respect  of  the  misap- 
plied part  of  the  trust  fund. 

Money  was  held  in  trust  to  be  invested  in  the  purchase  of  land,  to  be  settled  so  that 
iS.,  a  married  woman,  would  have  been  equitable  tenant  in  tail  in  remainder.  The 
money  was  improperly  received  by  the  tenant  for  life,  who  bought  with  it  freeholds 
and  copyholds  in  his  own  name.  After  this  5.  and  her  husband  joined  in  mortgaging 
her  interest  in  the  trust  funds  and  the  lands  to  be  purohased  with  them,  and  a  fine  was 
levied  to  the  use  of  the  mortgagee.  After  this  the  purehased  freeholds  and  copyholds 
were  declared  by  decree  to  belong  to  the  trust.  Held,  that  as  regarded  the  copyholds 
the  security  was  invalid  as  against  5.,  but  good  as  against  her  husband. 

An  estate  stood  limited,  subject  to  a  life  estate,  to  five  persons  as  tenants  in  common 
in  tail,  with  cross  remainders  between  them  in  tail.  One  of  these  five  persons,  a  mar- 
ried woman,  concurred  with  her  husband  in  a  deed  mortgaging  her  fifth  share  and  all 
other  the  share  and  interest  to  which  she  mieht  become  entitled  by  'the  death  of  any 
of  the  other  tenants  in  tail  without  issue,  and  the -deed  contained  a  covenant  to  levy  a 
fine  of  the  property  expressed  to  be  conveyed  by  the  deed.  A  fine  was  levied,  pur- 
porting to  extend  only  to  the  fifth  share.  Afterwards  one  of  the  other  tenants  in  tail 
died  without  issue  and  without  having  barred  his  estate  taiL  Held,  that  there  was  an 
error  in  the  fine,  which  was  caused  by  3  &  4  Will,  4,  c.  74,  s.  7,  and  that  the  fine  was 
effectual  as  to  one-fourth,  and  not  as  to  one-filth  only. 
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against  John  Seamauj  to  vary  the  Chief  Clerk's  certifi*       1861. 
cate  in  that  cause.     The  second  appeal  was  from  an      ^^^" 
order  of  the  same  Judge  made  on  further  consideration  Association 
in  the  cause  of  Cooper  v.  Grreene,  a  suit  relating  to  the 
same  property. 


William  Spencer,  by  his  will  dated  the  ^th  of  March, 
1798,  devised  his  real  estates  unto  and  to  the  use  of 
William  Thompson,  his  heirs  and  assigns,  upon  trust 
during  the  life  of  his  wife  Mary  Spencer  to  pay  her  an 
annuity  of  1502.  out  of  the  rents,  and  to  pay  the  surplus 
of  the  rents  to  his  daughter  Catherine  Norton,  the  wife 
of  Benjamin  Norton,  and  after  the  decease  of  his  wife 
he  directed  that  the  estates  should  remain  to  Thompson, 
his  heirs  and  assigns,  to  the  use  of  his  daughter 
Catherine  Norton  for  life,  with  remainder  to  Benjamin 
Norton  for  life,  with  remainder  to  the  children  of 
Catherine  Norton  as  tenants  in  common  in  tail,  with 
cross  remainders  between  them  in  tail.  And  it  was  pro- 
vided by  the  will  that  in  case  Benjamin  Norton  and 
Catherine  Norton,  or  the  survivor,  should  be  desirous  that 
the  whole  or  any  part  of  the  devised  estates  should  be  sold, 
it  should  be  lawful  for  Thompson,  his  heirs  or  assigns, 
to  sell  and  dispose  of  the  same,  and  give  receipts  for  the 
purchase-money.  And  the  testator  directed  that  the  pur- 
chase-monies should  be  laid  out  either  in  the  purchase  of 
other  hereditaments,  or  upon  good  and  sufficient  security 
at  interest  in  the  name  of  his  said  trustee,  and  that  the 
hereditaments  to  be  purchased  should  be  conveyed  to 
Thompson,  his  heirs  and  assigns,  to  the  uses  above  de- 
clared, and  that  the  interest  of  the  money  to  be  placed 
out  at  interest  should  be  paid  to  the  persons  for  the  time 
being  entitled  to  receive  the  rents  of  his  estates,  and  that 
the  principal  monies  to  be  placed  out  should,  after  the 
death  of  Benjamin  and  Catherine  Norton,  be  equally 
divided  between  all  such  children  as  Catherine  Norton 

might 


OP  SOOTLAMD 
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might  leave  at  her  decease,  the  shares  of  the  children  to 
be  vested  at  twenty-one. 

The  testator  William  Spencer  died  in  January,  1799. 
William  Thompson  accepted  the  trusts  of  the  will.  He 
sold  the  greater  part  of  the  devised  eatates,  and  per- 
mitted the  proceeds  of  the  sale,  amounting  to  7,000/.,  to 
be  received  by  Benjamin  Norton,  who  laid  out  6,500/1, 
part  of  these  proceeds,  in  the  purchase  of  freeholds  and 
copyholds  at  Bawburgh  in  Norfolk,  but  applied  the 
residue  to  his  own  use.  No  question,  however,  arose  on 
either  of  these  appeals  as  to  the  application  of  this 
residue. 


William  Thompson  died  in  the  year  1806,  having  by 
his  will  devised  his  real  estates  to  his  sister  Grace 
Thompson,  but  in  such  terms  that  the  estates  remaining 
vested  in  him  as  trustee  under  the  will  of  William 
Spencer  did  not  pass  by  the  devise  (a),  and  Grace 
Thompson  was  not  his  heiress  at  law.  Grace  Thompson 
nevertheless  assumed  to  have  become  trustee  under  the 
will  of  William  Spencer,  and  in  the  year  1807  she  sold 
the  rest  of  the  estates  devised  by  his  will  for  6,300/.,  and 
purported  to  convey  the  same  to  the  purchaser.  She 
did  not  actually  receive  any  part  of  this  purchase-money 
of  6,300/.,  but  permitted  the  whole  to  be  received  by 
Benjamin  Norton,  he  and  his  brother  Francis  Norton 
joining  in  a  bond  to  her  conditioned  for  indemnifying  her 
against  any  damage  she  might  sustain  in  consequence  of 
its  being  received  by  him.  Benjamin  Norton  applied 
the  whole  of  this  sum  of  6,300/.  to  his  own  use,  and  the 
contest  in  the  appeal  in  the  first  above-named  suit  was 
as  to  the  right  to  recover  from  the  estate  of  Grace 
Thompson  a  share  of  this  sum. 

Catlierine 
(a)  Rackham  v.  Sidduly  IG  Sim.  297. 
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Catherine  Norton,  the  daughter  of  the  testator  Wil- 
liam Spencer,  and  the  tenant  for  life  under  his  will,  had 
issue  eleven  children,  five  of  these  children  attained 
twenty-one,  and  the  remaining  six  died  infants  and  un- 
married. Of  the  five  children  who  attained  twenty-one, 
one  died  in  1844,  without  issue,  and  without  having 
barred  his  estate  tail  under  the  will.  The  Appellant 
Georgiana  Spencer  Seaman  was  another  of  the  five 
children  who  attained  twenty-one.  She  was  born  on 
the  3rd  otJune,  1806  or  1807,  in  which  of  those  years 
it  was  disputed,  and  consequently  she  attained  twenty- 
one  on  the  3rd  of  June,  1827  or  1828.  On  the  13th  of 
Decemi^r,  1828,  she  married  the  Appellant  «/bAn  Sea- 
man, and  she  had  ever  since  been  under  coverture.  Up 
to  the  time  of  her  marriage  she  lived  with  her  father 
and  mother,  and  some  evidence  was  entered  into  in  the 
cause  with  a  view  to  fix  her  with  having  then  become 
acquainted  with  the  &ct  of  the  trust  funds  being  in  the 
hands  of  her  father  Benjamin  Norton,  but  the  Court 
considered  the  evidence  insufficient.  A  great  variety  of 
deeds  were  at  different  times  executed  by  the  children  of 
Benjamin  and  Catherine  Norton,  creating  incumbrances 
on  their  interests  under  the  will  of  William  Spencer, 
some  of  which  were  relied  on  as  showing  that  Mrs. 
Seaman  knew  of  the  breach  of  trust.  One  of  these 
was  a  deed  executed  by  Mrs.  Seaman  on  the  1st  of 
April,  1828,  some  months  before  her  marriage,  securing 
an  annuity  on  her  interest  in  the  property.  This  deed 
contained  a  recital  that  the  trust  monies  had  been  lent  to 
Benjamin  Norton  on  mortgage  of  the  Bawburgh  estate, 
and  the  operative  part  referred  to  the  sale  monies 
''then  remaining  in  the  hands  of  the  said  Benjamin 
Norton  upon  the  security  of  a  mortgage  of  his  aforesaid 
estate." 


1861. 


On  the  20th  of  April,  1830,  Mr.  and  Mrs.  Seaman 

executed 
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executed  a  mortgage  to  James  Currie  to  secure  1,700/. 
and  interest     This  deed  recited  the  will  of  the  testator, 
.  his  death  and  the  death  of  Mary  Spencer,  and  that  cer- 

or  ScoTLAHD  tain  of  the  devised  estates  had,  at  the  request  of  Ben- 
jamin Norton  and  Catherine  Norton,  been  sold,  "  and 
divers  other  lands  and  hereditaments  have  been  pur- 
chased with  part  of  the  money  arising  by  such  sales, 
situate  at  Bawhurgh  in  the  county  of  Norfolk^  and  the 
remainder  thereof  is  now  in  money;  and  whereas  the 
said  Benjamin  Norton  and  Catherine  Norton  had  five 
children,  all  of  whom  attained  the  age  of  twenty-one 
years;  and  whereas  the  said  Georgiana  Spencer 
Seaman,  formerly  Georgiana  Spencer  Norton,  is  one 
of  the  five  children  of  the  said  Benjamin  Norton  and 
Catherine  Norton,  and  is  entitled  for  an  estate  tail  in 
reversion  expectant  on  the  decease  of  the  survivor  of 
them  the  said  Benjamin  Norton  and  Catherine  Norton 
|o  one-fifth  part  or  share  of  and  in  the  hereditaments 
and  premises  devised  by  the  will  of  the  said  WiUiam 
Spencer  deceased,  or  of  the  monies  arising  from  the  sale 
thereof,  or  of  such  other  lands  and  hereditaments  as  have 
been  or  may  be  purchased  with  the  monies  arising  firom 
the  sale  of  the  lands  so  devised  and  substituted  in  lieu 
thereof.'*  Then  by  the  operative  part  Mr.  and  Mrs,  S«i- 
fiiiin  granted  and  assigned  to  Currie,  his  heirs,  executors, 
administrators  and  assigns  *'  all  that  the  said  Georgiana 
Spencer  Seaman's  one-fifth  part  or  share  to  which  she  is 
entitled  in  reversion  expectant  on  the  decease  of  the  sur- 
vivor of  them  the  said  Benjamin  Norton  and  Catherine 
Norton  of  and  in  all  and  every  the  lands,  tenements,  here- 
ditaments and  premises  and  real  estate  comprised  in  and 
devised  by  the  said  recited  will  of  the  said  WiUiam  Spencer 
deceased,  and  of  and  in  the  monies  arising  or  that  have 
arisen  by  any  sale  or  sales  thereof,  and  the  stocks,  funds 
or  securities  in  or  upon  which  the  said  monies  are  or 
shall  be  laid  out  and  invested ;  and  of  and  in  all  and 

every 
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every  the  lands,  tenements,  hereditaments  and  premises  1861. 
which  have  been  or  shall  hereafter  be  purchased  with  the  "^^^^ 
monies  arising  by  any  such  sale  or  sales  as  aforesaid,  and  Association 
as  have  been  or  shall  be  substituted  in  lieu  of  the  estates,  ®'  Scotland 
lands  and  hereditaments  devised  by  the  will  of  the  said 
William  Spencer  as  aforesaid ;  and  also  all  such  share 
and  interest  of  and  in  the  said  hereditaments,  monies  and 
premises  as  the  said  Oeorgiana  Spencer  Seaman  or  the 
said  John  Seaman  in  her  right  are,  or  either  of  them  is, 
or  may  become,  entitled  to  on  the  death  of  any  of  the 
children  of  the  said  Benjamin  Norton  without  issue  as 
aforesaid;  and  all  other  the  estate,  interest,  right,  title, 
benefit,  advantage,  claim  and  demand  whatsoever  which 
the  said  Georgiana  Spencer  Seaman^  or  the  said  John 
Seaman  in  her  right,  now  have  or  hath,  or  can,  or  may 
hereafter  legally  or  equitably  have,  claim,  demand  or  be 
entitled  to  under  or  by  virtue  of  the  said  recited  will  of 
the  said  William  Spencer  deceased:"  to  hold  the  said 
one  undivided  fifth  part  or  share  '*  and  all  other  the  pre- 
mises hereby  granted  and  assigned**  to  Currie,  his  heirs, 
executors,  administrators  or  assigns,  according  to  the 
nature  thereof,  subject  to  a  proviso  thereinafter  contained 
for  redemption  '^  of  the  said  one-fifth  part  or  share  and 
hereditaments."  Then  followed  a  covenant  by  Mr. 
Seaman  that  he  and  his  wife  would  levy  a  fine,  and  do 
and  concur  in  all  necessary  acts  for  suffering  a  recovery 
of  ''all  and  singular  the  said  one  undivided  one-fifth 
part,  hereditaments  and  premises  hereby  granted  and 
conveyed,  or  intended  so  to  be,  with  their  rights,  mem- 
bers and  appurtenances,  by  such  names  and  descriptions 
as  shall  be  sufficient  to  comprise  and  ascertain  the  same." 
The  fine  and  recovery  were  to  enure  to  the  use  of 
Currie,  his  heirs  and  assigns,  subject  to  the  proviso  for 
redemption.  Certain  other  reversionary  interests  were 
similarly  granted ;  and  there  was  a  proviso  for  recon- 
veyance and  reassignment  to  Mrs.  Seaman  of  "  the  said 

reversionary 
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Association    assigned  respectively,  or  mentioned  and  intended  so  to  be, 
OF  Scotland    ^j^j^  ^.j^^jy  appurtenances,"  on  payment  of  l,700i  with 
interest  as  therein  mentioned. 
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A  fine  was  levied  in  pursuance  of  the  covenant  con- 
tained in  this  deed,  but  it  in  terms  extended  only  to 
Mrs.  Seaman's  fifth  share,  and  was  not  so  worded  as  to 
take  in  any  further  interest  wliich  she  might  acquire  by 
the  death  of  any  of  her  brothers  and  sisters  without 
issue.  This  fine  purported  to  extend  to  all  the  estates, 
some  of  which  were  freehold  and  some  copyhold.  Mrs. 
Seaman's  interest  in  both  was,  of  course,  only  equitable. 


Contemporaneously  with  this  security  Benjamin 
Norton  gave  Currie  a  bond  for  1,700/.,  bearing  even 
date  with  the  mortgage,  and  executed  to  him  a  mortgage 
of  some  property  in  Cambridgeshire  as  a  further  security 
for  the  same  sum,  Benjamin  Norton  gave  these 
securities  as  a  surety  for  Mr.  Seaman  by  way  of  ad- 
ditional security  for  the  sum  secured  by  Mr.  and  Mrs. 
Seaman  s  mortgage. 

In  November,  1830,  Seaman  became  bankrupt,  and  he 
never  obtained  his  certificate. 


Benjamin  Norton  died  in  1837,  and  in  the  same  year 
a  suit  of  Greene  v.  Norton  was  instituted  by  Greene,  the 
husband  of  Catherine,  a  deceased  daughter  of  Mrs.  Nor- 
ton, to  carry  out  the  trusts  of  Spencer's  will,  and  also  to 
administer  B.  Norton's  estate,  and  make  it  liable  for  the 
trust  monies  received  by  him.  A  decree  was  made  in 
1839;  and  by  an  order  on  further  directions  made  on 
the  13th  of  t/wZy,  184*8,  it  was,  among  other  things,  de- 
clared that  the  monies  which  arose  from  the  sale  of  Wil- 
liam 
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Ham  Spencer's  estates  not  having  been  laid  out  on  good        1861. 

and  sufficient  security  at  interest,  as  authorized  by  his      ^*P^"^^ 

will,  were  to  be  considered  as  belonging  to  the  persons    Association 

who  would  have  been  entitled  under  the  uses  declared  ®'  Scotlamd 

by   Spencer*s  will  of  the  estates  thereby  devised  in  the 

shares  in  which  they  would  have  been  so  entitled ;  and 

that  the  persons  entitled  were  the  persons  who  would 

have  been  entitled  under  the  will  to  the  estates  if  not 

sold,  and  for  the  estates  and  interests  limited  by  the  will, 

except  so  far  as  affected  by  any  subsequent  assurances. 

And  it  was  declared  that  the  6,500/.,  part  of  such  monies, 

having  been  laid  out  in  the  purchase  of  the  freehold  and 

copyhold  estates  at   Bawburgh^  those  estates  were  to 

be  considered  as  subject  to  the  uses  declared  by  the  will 

of  Spencer  of  the  estates  thereby  devised. 


Catheririe  Norton,  the  wife  of  Benjamin  Norton,  died 
in  1845,  and  shortly  afterwards  a  suit  of  Rackham  v. 
Siddal  was  instituted  by  persons  claiming  under  her 
against  the  personal  representative  of  Grace  Thompson^ 
for  the  purpose  of  recovering  the  6,300/.  from  her  estate, 
and  by  the  decree  in  that  suit  her  estate  was  declared  to 
be  liable  for  that  sum  (a).  This  decree,  however,  was 
afterwards  reversed  upon  appeal,  so  far  as  it  extended  to 
the  capital  (J),  though  left  in  force  as  to  the  life  interest 
of  Catherine  Norton,  Soon  afterwards  another  suit, 
which,  although  not  prosecuted,  appeared  to  be  pending 
at  the  time  of  the  present  appeal,  was  instituted  as  to  the 
capital  by  Currie  as  mortgagee  of  Mrs.  Seaman^s  share, 
and  various  other  suits,  which  it  is  not  necessary  to  notice 
more  particularly,  were  subsequently  instituted. 


In  March,  1858,  the  Life  Association  of  Scotland 
claiming  under  Mrs.  Bray,  another  of  the  children  of 

Catherine 
(a)  16  Sim.  297.  (b)  I  M.  ^  G.  607. 
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CatXerine  Norton^  filed  their  bill  against  the  personal 
representative  of  Grctce  Thompson  to  recover  Mrs. 
Bray's  share  of  the  6,<S00/.  and  interest.  By  the  decree 
in  this  last-mentioned  cause  it  was  ordered  that  an  in- 
quiry should  be  made  whether  anything  and  what  was 
due  from  the  estate  of  Grace  Thompson^  in  respect  of 
the  6,300/.  and  the  interest  thereon,  and  to  whom. 
The  Appellants  went  in  under  this  decree  and  claimed 
one-fourth  of  the  6,300/.  and  interest;  but  the  Chief 
Clerk,  by  his  certificate,  dated  the  27th  of  April,  1859, 
after  certifying  in  favor  of  the  Life  Association  of 
Scotland  as  to  the  one-fourth  claimed  by  them,  certified 
that  the  persons  who  were  entitled  under  the  limita- 
tions contained  in  the  will  of  William  Spencer  upon 
the  death  of  the  survivor  of  Benjamin  Norton  and 
Catherine  his  wife  to  the  remaining  three-fourths  of  the 
trust  fund,  amongst  whom  the  Appellants  were  included, 
were  debarred  their  right  or  claim  against  the  estate  of 
Chrace  Thompson  by  acquiescence  in  the  breach  of  trust 
committed  by  her,  and  that  nothing  remained  due  from 
her  estate  in  respect  of  their  several  shares  or  of  the  in- 
terest thereon  respectively,  and  that  their  claims  had 
been  disallowed  accordingly.  Mr.  and  Mrs.  Seaman 
and  Lee  moved  before  Vice-chancellor  Stuart  to  vary 
the  certificate,  and  the  Vice- Chancellor  having  refused 
the  motion  the  case  was  now  brought  before  the  full 
Court  by  way  of  appeal. 


Besides  the  case  of  acquiescence  the  Respondents 
relied  on  the  fact  that,  in  the  course  of  the  administration 
of  Benjamin  NortarCs  estate  by  the  Court,  Currie,  the 
mortgagee,  had  been  fully  paid  his  1,700/.  and  interest  out 
of  that  estate,  which  was  only  liable  by  way  of  suretyship. 


With  respect  to  the  appeal  in  Cooper  v.  Chreene,  it  is 

.  only 
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only  necessary  to  state  ihsit  JEdward  Spencer  Nortih,  one  1861. 
of  Mrs.  Seaman's  brothers,  having  died  in  1 844  a  bachelor  *^""^ 
and  without  having  barred  his  estate  tail,  his  one-fifth  Associatioit 
devolved  upon  the  other  four  children  as  tenants  in  com- 
mon in  tally  so  that  Mrs.  Seaman  became  entitled  to  one- 
fourth  of  the  estate,  having  at  the  time  of  Curriers  mort- 
gage, in  1830,  been  entitled  only  to  one-fifth.  The 
freehold  and  copyhold  estates  purchased  by  Benjamin 
Norton  with  the  6,5002.  had,  under  circumstances  which 
need  not  be  adverted  to,  been  sold  by  the  Court,  and  the 
proceeds  were  now  in  Court  in  Cooper  v.  Chreene.  By 
the  order  on  further  consideration  it  was  declared  that 
one-fourth  of  these  proceeds  belonged  to  the  estate  of 
Beyamin  Norton^  the  surety  for  the  1,700/.  borrowed 
from  Currie,  that  sum  having  been  paid  to  Currie  out  of 
Benjamin  Norton*s  estate.  This  declaration  was  the 
subject  of  the  present  appeal,  the  questions  being  whether 
Curriers  security  affected  more  than  one-fifth  of  any  part 
of  the  property  purchased  by  Benjamin  Norton  with  the 
6,5002.,  and  whether  it  affected  the  copyhold  part  of  that 
property  at  all. 


Mr.  Toller  and  Mr.  Archibald  Smith  for  the  Appel- 
lants in  the  first  suit. 

The  other  side  contend,  firstly,  that  the  claim  of  Mr. 
and  Mrs.  Seaman  is  barred  by  lapse  of  time ;  secondly, 
that  it  is  barred  by  acquiescence ;  and  thirdly,  that  Mr. 
5eama?i*«. claim  is  by  way  of  set-ofF  satisfied  out  of  the 
estate  of  Benjamin  Norton^  who  received  the  money,  and 
that  therefore  Grace  Thompson's  estate  stands  in  the 
position  of  a  quasi  surety,  and  ought  not  to  be  made 
liable.  It  will  be  most  convenient  to  take  the  second  point 
first,  as  no  question  can  arise  about  lapse  of  time  apart 
from  acquiescence,  until  Benjamin  Norton's  death,  for 

the 
Y2 
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1861.  the  Statute  of  Limitations  cannot  run  against  a  rever- 
'''^"^^^^  sioner.  As  to  acquiescence  Munch  v.  CockereU(a) 
Association  ^^ows  that  in  a  case  like  the  present,  acquiescence  such 
OP  Scotland  as  in  substance  amounts  to  a  release  is  required.  That 
SiDDAL.  case  shows  the  difference  between  the  kind  of  acquies- 
cence necessary  to  discharge  a  clear  breach  of  trust,  and 
that  necessary  to  exonerate  a  trustee  from  the  con- 
sequences of  not  doing  something  which  it  was  not  his 
clear  and  plain  duty  to  do.  Here  there  was  a  plain 
breach  of  trust  without  Mrs.  SeamavLS  knowledge.  The 
case  is  one  of  express  trust,  Grace  Thompson  having 
assumed  to  act  as  trustee,  and  therefore  being  on  the  same 
footing  with  respect  to  liability  as  if  she  had  been  duly 
constituted  one,  so  the  Statute  of  Limitations  cannot 
apply  at  all.  But  if  the  case  were  not  one  of  express 
trust  the  statute  could  not  run  till  1845,  when  the  in- 
terest came  into  possession ;  Duke  of  Leeds  v.  Lord 
Amherst  (b).  As  regards  laches,  the  reversioners  might 
have  filed  a  bill  while  their  interest  was  reversionary, 
but  they  were  under  no  obligation  to  do  so.  A  trustee 
cannot  excuse  himself  from  the  consequences  of  a  direct 
wilful  breach  of  trust,  because  the  reversioner  does  not 
file  a  bill  before  his  interest  comes  into  possession. 
There  has  been  here  a  continued  litigation  enough  to 
keep  the  rights  alive.  There  cannot  be  any  case  of  set- 
off in  respect  of  the  demands  in  question,  which  arise 
out  of  distinct  independent  transactions. 


Mr.  Walker,  Mr.  Elmsley  and  Mr.  Hobhovse  for  the 
different  Respondents. 

Benjamin  Norton  received  the  money  and  was  the 
person  primarily  liable  for  it.  He  thus  was  principal 
debtor  to  Mrs.  Seaman  for  a  share  of  it.     She  is  a  debtor 

to 
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to  him  in  respect  of  Curries  mortgage  which  has  been 
paid  out  of  his  estate^  and  there  is  a  clear  case  of  set-ofF, 
so  that  the  claim  against  the  estate  of  Grace  Thompson 
can  only  be  for  the  balance.  Then  we  say  that  the  claim 
is  barred  by  lapse  of  time.  Where  an  equitable  demand 
has  accrued  to  a  person  under  no  disability,  it  is  barred 
in  twenty  years,  except  in  cases  of  express  trust,  and  this 
is  not  such  a  case.  \^The  Lord  Chancellor  :  Where 
the  trusts  are  express  and  a  person  supposes  himself  to 
be  the  trustee,  and  acts  as  such,  is  it  any  protection  to 
him  that  he  was  not  duly  constituted?]  We  submit 
that  the  case  is  one  of  express  trust  only  where  a  person 
is  duly  constituted  a  trustee  and  the  trust  is  express,  and 
here  Chrace  Thompson  was  never  a  trustee,  except  by  the 
construction  of  a  Court  of  Equity.  [  The  Lord-Chan- 
cellor: The  principle  of  Lord  Cottenham*s  decision  is, 
that  she,  having  assumed  to  be  a  trustee  and  acted  as 
such,  could  not  be  heard  to  say,  for  her  own  benefit,  that 
she  had  no  right  to  act  as  trustee.]  She  was  liable,  no 
doubt,  as  a  trustee,  for  misapplication  of  the  trust  pro- 
perty, but  we  submit  that  it  does  not  follow  that  she  is  to 
be  in  the  same  position  for  all  purposes  as  if  she  had 
been  duly  appointed.  We  contend,  therefore,  that  the 
exception  in  the  statute  does  not  apply.  We  say,  more- 
over that  the  claim  is  barred  by  laches.  Mrs.  Seaman 
acquired  a  right  to  sue  on  the  breach  of  trust  being  com- 
mitted ;  she  might  have  sued  at  once,  and  from  the  time 
of  her  attaining  twenty-one  time  runs  against  her,  though 
her  interest  was  reversionary;  Brown  v.  Cross  {a). 
The  right  of  a  remainderman  in  an  equity  of  redemption 
is  barred  if  a  mortgagee  is  in  possession  without  ac- 
counting for  twenty  years;  Dallas  v.  Floyd (b)\  Har- 
rison V.  Hollins{c)\  Raffety  v.  King{d).     There  has 

been 
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been  an  acquiescence  sufficient  to  bar  the  claim ;  Brice 
V.  Stokes  (a) ;  Walker  v.  Symonds  (b) ;  Smith  v. 
French  (c).  Whether  interests  are  vested  or  contin- 
gent makes  no  difference  as  to  acquiescence ;  Andrews 
V.  Wrigley  (i).  The  case  of  the  Duke  of  Leeds  v.  Lord 
Amherst  turned  solely  on  the  Statute  of  Limitations. 
The  coverture  of  Mrs.  Seaman  does  not  alter  the  case, 
there  being  knowledge  after  she  attained  twenty-one,  and 
before  her  coverture ;  Brewer  v.  Swirles  (e) ;  and  even  a 
married  woman  may  be  affected  by  equities  arising  from 
her  conduct;  Derbishire  w.  Home{f),  But  supposing 
these  objections  got  over,  still  we  say  that  Mrs.  Seaman 
has  no  claim.  Benjamin  Norton's  estate,  which  was 
only  a  surety  for  the  1,700/.,  has  paid  that  sum  for  the 
benefit  of  her  property,  this  creates  a  clear  demand 
against  her,  and  this  must  be  set-off,  and  so  must  satisfy 
her  claim  against  him  for  her  one-fourth  of  6,300/.  But 
he  was  the  principal  debtor  for  that  6,300/.,  Grace 
Thompson  was  only  a  surety.  The  result  then  is,  that  the 
principal  debtor  has  paid,  and  Grace  Thompson's  estate 
is  discharged. 

Mr.  Toller  in  reply. 

There  has  not  been  any  acquiescence,  such  as  to  bar 
Mrs.  Seaman's  right,  for  acquiescence  implies  knowledge, 
and  Mrs.  Seaman  was  misled.  The  deed  of  18^  recites 
that  the  money  was  lent  to  Benjamin  Norton  on  mort- 
gage, and  the  recitals  in  the  deed  of  1828  lead  to  the 
conclusion  that  it  was  properly  invested.  Acquiescence 
amounting  to  a  release  is  required  in  a  case  of  this 
nature,  and  there  has  been  nothing  of  the  kind  on  the 

part 
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{e)  2  Sm.  If  G.  219. 
(/)  3  Dt  G.,  M.  * 
113. 


G.  80, 


CASES  IN  CHANCERY. 


71 


part  of  Mrs.  Seaman  ;  indeed,  being  a  married  woman, 
she  could  not  have  released ;  Phillipson  v.  Oatty  (a). 

Mr.  Toller  and  Mr.  Archibald  Smith,  for  the  Appel- 
lants in  Cooper  v.  Greene. 

The  fine  in  terms  extends  only  to  Mrs.  SeamarCs  un- 
divided fifth,  and  cannot  be  treated  as  affecting  her  after- 
accruing  share  in  the  fi>eehold.  As  to  the  copyholds 
they  cannot  be  affected  by  the  fine  at  all. 

Mr.  Walker  ft)r  the  Respondents. 

As  regards  the  fireeholds  it  is  immaterial  that  the  fine 
did  not  purport  to  include  more  than  a  fifth,  it  must  be 
governed  by  the  deed  of  covenant,  and  the  covenant 
manifestly  extends  to  all  that  the  deed  purported  to  grant. 
The  case  then  is  one  of  error  in  the  fine,  which  is  cured 
by  3  &  4  Will,  4,  c.  74,  s.  7.  The  equitable  interest  in 
the  copyholds  would  pass  by  the  fine ;  3  &  4  Will  4, 
c.  74,  8.  50. 

Mr.  Toller  in  reply. 

The  7th  section  can  only  apply  in  a  clear  case  of  mis- 
description ;  Powell  V.  Peach  (J). 

Judgment  reserved. 
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The  Lord  Justice  Turner,  after  shortly  stating  the 
facts,  proceeded  as  follows  : — 

There  can  be  no  doubt  that  there  was  a  breach  of 
trust  on  the  part  of  Grace  Thompson^  in  permitting  the 
6,300/.  to  be  received  and  retained  by  Benjamin  Norton^ 

and 

(a)  7  Ban,  516.  {h)  2  W.  Biacktt.  1202. 
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and  the  Appellant's  case,  therefore,  is  priin&  facie  clear 

and  free  from  difficulty.     The  onus  is  upon  the  Re- 
Life  -i.     i         .        mi  .  i 

AssociATioir    spondents  to  displace  it.     Three  points  were  urged  on 

OF  Scotland   ^,^gj^  behalf:    1st.  That  the  claim  was  barred  by  the 
SiDDAL.       Statute  of  Limitations,  3  &  4  Will.  4,  c.  27;   2ndiy. 
Cooper       That  independently  of  the  statute  it  was  barred  by  length 
Grebmi.      of  time  and  acquiescence ;  and  Srdly.  That  it  was  dis- 
placed by  the  set-off,  to  which  I  have  already  adverted. 

The  argument  on  the  first  point  was  that  this  was  not 
a  case  of  express  trust,  but  on  the  hearing  we  stated  our 
opinion  that  it  was,  and  further  consideration  has  more 
fully  convinced  me  that  that  opinion  was  right.  Grace 
Thompson,  although  not  a  trustee  or  legally  representing 
the  trustee  named  in  Spencer's  will,  assumed  to  act 
and  acted  as  a  trustee  under  the  will.  If  she  had  by 
writing  declared  herself  to  be  a  trustee,  the  trust  in  her 
could  not  have  been  otherwise  than  express,  and  her 
conduct  is  equivalent  to  her  written  declaration.  I  am  not 
satisfied,  however,  that  it  was  necessary  even  to  consider 
this  question,  for  I  am  much  disposed  to  think  that  the 
pending  of  Curriers  suit  was  of  itself  sufficient  to  take 
the  ca&e  out  of  the  Statute  of  Limitations. 

The  Respondents'  argument,  however,  was  mainly 
rested  upon  length  of  time  independently  of  any  sta- 
tutory limitation,  and  upon  acquiescence.  So  much  dis- 
cussion has  of  late  arisen  upon  this  subject  that  it  may 
be  as  well  to  state  the  general  view  which  I  entertain 
upon  it  before  entering  upon  the  facts  of  this  particular 
case.  Length  of  time  where  it  does  not  operate  as  a 
statutory  or  positive  bar  operates,  as  I  apprehend,  simply 
as  evidence  of  assent  or  acquiescence.  The  two  propo- 
sitions of  a  bar  by  length  of  time  and  by  acquiescence 
are  not  as  I  conceive  distinct  propositions.  They  con- 
stitute but  one  proposition,  and  that  proposition,  when 

applied 
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applied  to  a  question  of  this  description,  is  that  the  cestui  1861 
que  trust  assented  to  the  breach  of  trust  A  cestui  que  i^ 
trust  whose  interest  is  reversionary  is  not  bound  to  assert  Association 
his  title  until  it  comes  into  possession,  but  the  mere  cir- 
cumstance that  he  is  not  bound  to  assert  his  title  does  not 
seem  to  me  to  bear  upon  the  question  of  his  assent  to  a 
breach  of  trust  He  is  not,  so  far  as  I  can  see,  less 
capable  of  giving  such  assent  v^hen  bis  interest  is  in 
reversion  than  when  it  is  in  possession.  Whether  he  has 
done  so  or  not  is  a  question  to  be  determined  on  the  facts 
of  each  particular  case.  The  Respondents  relied  much 
upon  some  observations  which  fell  from  the  Master  of 
the  Rolls  in  the  case  of  Brawn  v.  Cross,  seeming  to 
import  that,  if  a  cestui  que  trust  knows  of  a  breach  of 
trust,  he  is  bound,  although  his  interest  may  be  rever- 
sionary, to  take  proceedings  to  have  the  matter  set  right, 
and  will  be  held  barred  by  acquiescence  if  he  does  not 
promptly  do  so;  but  this  broad  proposition  was  not 
necessary  to  the  decision  of  that  case,  and  with  all 
deference  to  the  Master  of  the  Rolls,  if  he  intended  to 
lay  down  this  proposition  thus  broadly,  which  I  doubt, 
I  am  not,  as  at  present  advised,  prepared  to  assent  to  it 
It  is  the  duty  of  the  trustee  to  observe  the  trust  and  to 
preserve  the  property  for  the  benefit  of  those  entitled  in 
remainder,  and  I  am  not  prepared  to  hold  that  he  can 
be  permitted  to  escape  from  the  liability  incident  to  that 
duty  by  simply  informing  the  cestui  que  trust  that  he 
has  committed  or  intends  to  commit  a  breach  of  it.  He 
cannot,  as  I  apprehend,  where  the  trust  is  clear,  throw 
upon  the  cestui  que  trust  the  obligation  of  telling  him 
what  his  duty  is,  and  of  cautioning  him  to  observe  it, 
thus  involving  the  cestui  que  trust  in  the  burthen  and 
expense  of  those  duties  which  he  has  undertaken  himself 
to  perform.  If  indeed  there  is  a  discretion  to  be  ex- 
ercised under  the  trust  the  trustee  may  apply  to  the 
cestui  que  trust  for  his  advice  and  assistance   in  the 

exercise 


74 


CASES  IN  CHANCERY. 


1861.  exercise  of  it,  and  if  the  cestui  que  trust  refuses  his  aid 

^^"^^^  he  may  not  be  entitled  afterwards  to  complain  of  what 

AuociAfioN  the  trustee  has  done  in  the  exercise  of  his  own  discre- 

OF  Scotland  jJ^^,       g^  ^^g^j^^  ^j^^^g  jj  jg  Joubtful  what  ought  to  be 

SiDDAL.  done  under  a  trust,  the  trustee  may  give  notice  to  the 
CoopBR  cestui  que  trust  of  his  intention  to  do  a  particular  act 
Grbbsk.  unless  the  cestui  que  trust  interferes,  and  if  the  cestui 
que  trust  does  not  interfere,  the  Court  might  well  hold 
that  the  trustee  was  not  liable  for  doing  that  act;  but  these 
are  cases  in  which  the  trust  is  not  definite  or  precise, 
and  I  am  not  prepared  to  say  that  where  the  trust  is 
definite  and  clear  a  breach  of  trust  can  be  held  to  have 
been  sanctioned  or  concurred  in  by  the  mere  knowledge 
and  non-interference  on  the  part  of  the  cestui  que  trust 
before  his  interest  has  come  into  possession.  The  case 
of  March  v.  Russell  (a),  seems  to  me  to  be  a  strong 
authority  against  such  a  proposition.  I  need  hardly 
add,  that  in  cases  in  which  the  cestui  que  trust  has 
encouraged  the  trustee  to  commit  the  breach  of  trust 
he  must  of  course  be  bound  by  it,  nor  need  I  add  that 
the  observations  which  I  have  made  are  meant  to  apply 
to  cases  of  express  trust,  and  not  to  affect  the  question 
how  far,  if  at  all,  they  may  apply  to  constructive  trusts. 


Another  question  which  arises  in  cases  of  this  descrip- 
tion is,  what  amounts  to  acquiescence.  Acquiescence,  as 
I  conceive,  imports  knowledge,  for  I  do  not  see  how  a 
man  can  be  said  to  have  acquiesced  in  what  he  did  not 
know,  and  in  cases  of  this  sort  I  think  that  acquiescence 
imports  full  knowledge,  for  I  take  the  rule  to  be  quite 
settled  that  a  cestui  que  trust  cannot  be  bound  by 
acquiescence  unless  he  has  been  fully  informed  of  his 
rights  and  of  all  the  material  facts  and  circumstances  of 
the  case. 

In 
(a)  3M.^C.  31. 
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In  this  particular  case  the  Respondents  rely  first  upon 
the  deed  of  the  1st  April,  1828.  There  is  a  question 
whether  Mrs.  Seaman  was  of  age  at  the  time  when  this 
deed  was  executed  by  her,  but  I  think  this  may  be  laid  out 
of  the  case.  It  is  sufficient  to  say  that  the  deed  contains 
a  recital  that  the  trust  monies  had  been  lent  to  Benjamin 
Norton  on  mortgage  of  the  Bawbttrgh  estate,  and  that, 
this  recital  being  untrue,  Mrs.  Seaman  could  not  pos- 
sibly be  bound  by  the  deed.  The  Respondent's  case  was 
then  attempted  to  be  based  on  the  deed  of  the  28th 
April,  1830;  but  this  deed  recites  no  more  than  that 
part  of  the  trust  property  was  in  money.  It  does  not 
state  that  the  money  was  in  the  hands  of  Benjamin 
Norton,  or  that  it  was  unsecured.  It  discloses  no  breach 
of  trust,  and  certainly  does  not  contain  any  such  full 
information  of  the  true  circumstances  of  the  case  as  was 
necessary  to  render  the  breach  of  trust  which  had  been 
committed  binding  upon  Mrs.  Seaman.  It  was  said, 
however,  that  Mrs.  Seaman  was  fixed  with  ftill  know- 
ledge of  the  breach  of  trust  by  the  affidavits  of  Mrs. 
Hope  and  Mrs.  Norton,  but  after  looking  into  the  other 
evidence  before  us,  I  am  satisfied  that  no  reliance  can 
safely  be  placed  on  the  affidavit  of  Mrs.  Hope;  and 
assuming  that  more  reliance  may  be  placed  on  the  affi- 
davit of  Mrs.  Norton,  of  which  I  am  not  satisfied,  I 
think  that  her  affidavit  is  far  too  loose  and  general  to  fix 
upon  Mrs.  Seaman  the  knowledge  attempted  to  be  im- 
puted by  it.  Upon  the  whole  I  think  this  second  ground 
of  defence  (aih  as  completely  as  the  first. 


1861. 


Upon  the  third  point,  the  question  of  set-off,  we  also 
expressed  our  opinion  at  the  hearing.  It  is  unnecessary, 
therefore,  to  say  more  upon  it,  but  it  may  be  as  well  to 
add  to  what  was  said  at  the  time,  that,  upon  examining 
the  papers,  I  find  that  in  suits  to  which  Chrace  Thomp^ 
son  was  a  party,  or  in  which  her  estate  was  represented, 

it 
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1861.       it  has  been  declared  that  Benjamin  Norton  was  merely 

^"^^^^^      a  surety  for  the  1,700/.,  and  that  consequently  that  sum 

Association    must  be  paid  out  of  Mrs.  8eaman*s  share  in  relief  of  his 

OP  Scotland  ggt^te,  and  there  cannot,  therefore,  be  any  possible 'case 

of  set-off.     Upon  these  grounds,  my  opinion  is,  that  the 

order  of  the  Vice-Chancellor  must  be  discharged,  and 

an   order   substituted,    declaring    the  estate   of  Grace 

Thompson  to  be  liable  for  Mrs.  Seaman*s  share  of  the 

6,300/.  and  interest.     We  were  asked,  upon  this  motion, 

to  give  liberty  to  present  a  petition  in  the  cause  in  order 

to  work  out  this  claim,  but  I  think  we  must  leave  the 

parties,  in  this  respect,  to  take  such  course  as  they  may 

be  advised. 


V. 
SiDDAL. 

Cooper 

V, 

Grbbmb. 


As  to  the  second  appeal,  that  in  Cooper  v.  Greene, 
two  questions  arise: — First,  whether  the  fine  affects 
more  than  one-fifth  of  the  freehold  parts  of  the  estate. 
Secondly,  whether  the  copyhold  parts  of  the  estate  are 
at  all  affected  by  it.  As  to  the  first  point  it  was  said  for 
the  Appellants,  that  the  fine  in  terms  extends  to  one- 
fiflh  only ;  but  it  was  argued  for  the  Respondents,  that 
by  virtue  of  the  3  &  4  Will.  4,  c.  74,  s.  7,  it  ought  to 
be  taken  to  extend  to  one-fourth,  and  not  to  one-fifth 
only,  and,  on  considering  that  section,  it  seems  to  me  to 
have  been  intended  to  meet  the  case  of  an  error,  mis- 
description or  omission  in  the  indentures  of  the  fine,  or 
in  the  record  or  other  proceedings  of  the  fine,  and  to 
enable  any  such  error,  misdescription  or  omission  to  be 
corrected  by  the  deed  to  lead  the  uses  of  the  fine ;  and 
I  think  that  the  covenant  to  levy  the  fine  contained  in 
this  deed  was  meant  to  extend  to  all  the  interest  com- 
prised in  the  previous  grant.  In  my  opinion,  therefore, 
one-fourth  of  the  fireeholds  must  be  held  to  have  been 
affected  by  the  fine;  but  as  to  the  second  point,  as  to  the 
copyholds,  I  think  the  better  opinion  is,  that  they  are 
not  affected  by  the  fine,  though  I  take  it  to  be  clear  that 

Mr. 
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Mr.  SeamavLS  interest  in  them  must  have  passed  by  the 
deed.  The  decree,  therefore,  must  be  altered  so  as  to 
meet  these  views. 


The  Lord  Chancellor. 

I  entirely  concur  in  the  view  taken  by  Lord  Justice 
Turner  in  both  appeals. 

In  the  first, — as  to  the  liability  of  the  estate  of  Grace 
Thompson  to  the  claim  for  Mrs.  Seaman^s  share  of  the 
sum  of  6,300/., — the  only  substantial  question  is,  whether, 
in  bar  of  this  claim,  a  sufficient  answer  is  given  by 
proof  of  the  acquiescence  of  the  cestui  que  trust  in  the 
breach  of  trust  which  is  the  foundation  of  the  claim. 
According  to  the  decision  of  the  Vice-Chancellor  of 
England  in  Rackham  v.  Siddal  (a),  affirmed  so  far  by 
Lord  Chancellor  Cottenham  on  appeal  (6),  there  was  a 
clear  breach  of  trust, —  Grace  Thompson  having  acted  as 
a  trustee,  as  such  having  sold  the  trust  property  and 
received  the  purchase-money,  and  having  lent  it  to  Ben^ 
jamin  Norton,  instead  of  investing  it  according  to  the 
directions  contained  in  the  will  of  William  Spencer. 

On  the  general  doctrine  of  acquiescence  by  cestuis  que 
trust,  which  has  lately  been  so  much  canvassed,  I  agree 
in  the  explanation  of  the  subject  which  has  been  so 
lucidly  given  by  Lord  Justice  Turner.  I  must  add,  that 
although  the  rule  be  that  the  onus  lies  on  the  party  re- 
lying on  acquiescence  to  prove  the  facts  from  which  the 
consent  of  the  cestui  que  trust  is  to  be  inferred,  it  is  easy 
to  conceive  cases  in  which,  from  great  lapse  of  time,  such 
facts  might  and  ought  to  be  presumed. 

In 

(a)  16  Sim.  297.  (b)  I  M,  ^  G.  607. 
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In  the  present  case  the  Respondents  admit  the  obli- 
gation upon  them  to  lay  a  foundation  for  their  defence, 
by  proving  that  Mrs.  Seaman  had  notice  of  the  breach 
of  trust  But  in  this,  I  think,  they  have  failed.  The 
evidence,  by  affidavit,  as  to  the  conversations  in  which 
Oeorgiana  Norton  (now  Mrs.  Seaman)  is  supposed  to 
have  taken  a  part,  while  she  was  under  age  and  un- 
married, is  very  loose, — is  positively  contradicted, — and 
18,  I  think,  deserving  of  no  weight.  The  two  deeds 
which  she  executed,  e^ven  if  she  had  been  of  age  and 
sui  juris  when  she  executed  both,  seem  to  me  quite  in- 
sufficient to  show  that  she  had  information  of  her  rights 
and  of  the  violation  of  them  by  Grace  Tltompson's  mis- 
application of  the  purchase-money. 


It  must  likewise  be  borne  in  mind  that,  although  there 
was  no  suit  instituted  directly  on  the  part  of  Mrs.  Sea- 
man against  Chace  Thompson^  or  her  representative,  for 
the  fifth  part  of  the  6,300/.,  that  claim,  instead  of  being 
abandoned,,  was  involved  in  several  of  the  suits  that  were 
pending  respecting  the  administration  of  the  property 
devised  by  William  Spencer^  and  it  may  almost  be  said 
to  affi>rd  an  instance  of  ''  continual  claim.** 

I  am,  therefore,  of  opinion  that  in  the  present  suit  this 
claim  ought  to  have  been  allowed. 


With  respect  to  the  appeal  in  Cooper  v.  Greene^  turn- 
ing on  the  effect  of  the  mortgage  by  Mr.  and  Mrs.  Sea- 
man to  James  Currie  in  April,  1830,  there  can  be  no 
doubt  that  it  was  the  intention  of  both  parties  to  include 
all  Mr.  and  Mrs.  Seamaris  interest  in  the  property  mort- 
gaged, vested  or  contingent;  for,  after  describing  the 
fifth  share,  the  deed  adds,  ''and  also  such  share  and 
interest  of  and  in  the  said  hereditaments,  &c.,  as  the  said 

Georgiana 


CASES  IN  CHANCERY. 


79 


Georgiana  or  the  said  John  Seaman  in  her  right  were        1861. 
or  might  become  entitled  to  on  the  death  of  any  of  the         ^^ 
children  of  the  said  Benjamin  Norton  without  issue  as   Association 
aforesaid ;"  and,  according  to  the  covenant  to  levy  a  fine 
or  suffer  a  recovery,  the  fine  or  recovery  was  to  be  "  of 
all  and  singular  the  said  one  undivided  fifjbh  part,  here- 
ditaments and  premises  thereby  granted  and  conveyed 
or  intended  so  to  be,  with  and  by  such  names  and  de- 
scriptions as  should  be  sufficient  to  comprise  and  ascer- 
tain the  same.'* 


OP  Scotland 

V. 
SiDDAL. 

Cooper 

o. 
Grbbnb. 


The  description  in  the  fine  levied  was  ''of  the  un- 
divided fifth  part  or  share  of  Mrs.  Seaman;^  but  this 
was  clearly  an  error  or  misdescription,  and  it  is  cured  by 
section  4  of  3  &  4  Will.  4,  c.  74. 

I  agree  that  the  fine  will  not  affect  the  copyholds,  and 
that  Mrs.  Seaman^s  interest  in  them,  of  whatever  value, 
remains  to  her,  but  that  the  deed  passed  such  interest  in 
them  as  Mr.  Seaman  was  able  to  dispose  of. 


The  Lord  Justice  Knight  Bruce  concurred. 
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In  the  Matter  of  the  WARWICK  AND  WORCESTER 
RAILWAY  COMPANY. 

PARBURY'S  CASE. 


Pet.  9, 13.  16, 

Before  The 

Lord 
Chancellor 

Lord 
Campbell 
and  The 
Lords  Jus- 
tices. 

An  order  was 


npHIS  case  came  before  the  Court  upon  two  appli- 
cations  on  the  part  of  Mr.  George  Parbury,  the 
first  by  way  of  appeal  from  an  order  of  the  Vice-Chan- 
cellor Kinderslet/j  directing  Mr.  Parbury's  name  to  be 
retained  on  the  list  of  contributories  of  the  company, 
the  second  by  way  of  original  hearing  upon  the  question, 
made  in  1849  whether,  assuming  Mr.  Parbury's  name  to  be  properly 
an^  abortive  "^  retained  on  the  list,  he  ought  to  be  made  liable  for  a 

association  for  call  which  had  lately  been  made  in  the  course  of  wind- 
obtaining  a  .             , 
railway  act.  mg-up  the  company. 
One  of  the 
shareholders, 
who  had  not  The  company  was  formed,  in  the  year  1845,  for  ob- 

the  hITo  "con-  ^^^^^'^K  *"^  ^*  ^^  parliament  to  make  a  railway ;  but  it 
tributories,  failed  in  obtaining  the  act,  and  by  an  order  dated  the  24th 
India^  in  ^^  -^/oy,  1849,  it  was  ordered  to  be  wound  up.    Mr.  Par- 

1853,  a  dis-      ly^^y  had  become  the  holder  of  a  large  number  of  shares 

charve  under     ,  . 

the  Indian  In-  in  the  company,  and  he  had  executed  the  subscribers* 

n  &°i2^r'f    agreement  and  parliamentary  contract  in  respect  of  those 

c.  21.    In  his   shares.     On  the  4th  o{  June,  1863,  being  then  in  India, 

iS^paSuinir^   he  obtained  under  the  Indian  Insolvent  Act,  U  &  12 

of  that  act,  he  VicL  c.  21,  an  order  nisi  for  his  discharge  in  the  nature 
did  not  refer  to  ^ 

his  liability  ot 

under  the 

windingp-up  order,  nor  in  any  way  refer  to  the  railway  scheme.  In  1858,  having 
returned  to  England^  he  was  put  on  the  list  of  contributories. 

Held,  by  the  Lord  Chancellor  and  the  Lord  Justice  Turner,  the  Lord  Justice  Knight 
Bruce  doubting,  that  the  omission  in  the  schedule  did  not  prevent  the  discharge  from 
•having  the  same  effect  as  a  bankruptcnr  certificate  in  England. 

Heldf  also,  that  where  a  company  has  come  to  an  end  before  the  bankruptcy  of  a 
shareholder,  the  certificate  discharges  him  from  all  liability  to  contribute  to  debts  and 
also  from  all  liability  to  contribute  to  the  expenses  of  winding-up,  and  that  he  ought 
not  to  be  put  on  the  list  of  contributories. 
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of  a  certificate.     The  schedule  which  he  filed  in  pur-        1861. 
suanoe  of  the  provisions  of  that  act  did  not  refer  to  his      ^T^^ 
liability  as  a  shareholder  in  this  company.     Notice  of     Warwick 
this  order  having  been  first  inserted  in  the  gazette  of    y^f^^^ETEti 
the  Presidency,  was  afterwards,  on  the  24th  August^     Rail.  Co, 
1853,  inserted  in  the  London  Gazette,  and  on  the  1st     Parbuey's 
July,  1854,  the  order  was  made  absolute.     No  pro- 
ceedings appeared  to  have  been  taken  for  putting  Mr. 
Parbury*s  name  on  the  list  of  contributories  until  long 
after  the  order  for  his  discharge  had  been  made  absolute ; 
but  on  the  25th  March^  1858,  his  name  was  put  upon 
the  list     The  call  as  to  which  Mr.  Parbury  disputed 
his  liability  was  made  on  the  9th  of  February,  1860,  for 
the  pajrment  of  debts  due  ft'om  the  company  and  for 
costs  of  the  winding-up. 

The  case  had  been  argued  by  Mr.  Baily  and  Mr.  De 
Oex  for  the  Appellant,  and  by  Mr.  Gkuse  and  Mr.  Rox' 
burgh  for  the  Respondent,  before  the  Lords  Justices, 
who  had  not  agreed  as  to  the  decision  to  be  given  upon 
it,  and  it  was  ordered  to  be  argued  before  the  full  Court 
by  one  counsel  on  each  side. 

Mr.  Baily  for  Parbury. 

I  contend  that  from  the  1st  of  July,  1854,  when  the 
order  was  made  absolute,  Mr.  Parbury  was  relieved 
from  all  liability.  It  is  true  that  Mr.  Parbury's  liability 
to  the  company  was  not  mentioned  in  the  schedule,  but 
that  omission,  I  submit,  makes  no  difference.  Upon  the 
true  construction  of  the  act  11  Vict,  c,  21,  the  proceed- 
ings under  it  were  intended  to  be  analogous,  in  effect,  to 
an  English  bankruptcy,  not  to  a  discharge  under  the  acts 
for  the  relief  of  insolvent  debtors.  The  60th  section  is 
what  I  mainly  rely  on.  If  Mr.  Parbury  had  filed  a 
complete  schedule,  there  could  not  have  been  any  ques- 
tion in  the  case.     Now  it  cannot,  in  the  absence  of  clear 
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words  to  that  effect,  be  presumed  that  the  legislature 
intended  an  omission,  however  slight,  in  the  schedule  of 
assets  to  vitiate  the  proceedings.  [Mr.  Glas9e  for  the 
Official  Manager:  We  do  not  contend  that  such  an 
omission  has  that  effect]  Then  the  omission  of  a  cre- 
ditor cannot  have  it.  The  words  of  the  act  are  quite  as 
stringent  with  respect  to  the  schedule  of  assets  as  with 
respect  to  the  schedule  of  creditors.  The  schedules  are 
not  required  to  be  published  in  the  Gazette,  nor  does  the 
act  contain  any  provisions  for  giving  notice  to  the  a*e- 
ditors  individually.  The  omission  of  the  name  of  a 
creditor,  therefore,  does  not  in  any  way  tend  to  his 
damage.  If  the  act  had  provided  for  sending  notice 
to  every  creditor,  there  would  have  been  a  good  reason 
for  holding  the  omission  of  a  creditor's  name  to  invalidate 
the  proceedings  as  against  him :  but,  as  there  is  no  such 
provision,  there  is  no  reason  for  holding  the  insertion  of 
the  creditor's  name  in  the  schedule  a  condition  precedent 
to  the  discharge  from  his  debt,  unless  the  act  in  terms 
makes  it  so,  which  it  does  not  The  insolvency  acts  do 
not  furnish  any  analogy,  for  they  expressly  provide  for 
a  discharge  only  with  respect  to  the  debts  mentioned  in 
the  schedule.  Then,  assuming  it  established  that  the 
Indian  order  has  the  effect  of  a  certificate  in  bankruptcy, 
how  does  the  case  stand.  Suppose  a  partnership  come 
to  an  end,  and  a  decree  made  for  winding  up  its  affairs. 
One  of  the  partners,  who  is  out  of  the  jurisdiction,  has 
not  been  made  a  party,  and  after  decree,  he  becomes 
bankrupt,  and  comes  within  the  jurisdiction.  The  sup- 
plemental bill  would  be  against  his  assignees,  not  against 
himself.  The  winding-up  order  has  the  same  effect  as 
a  decree  in  a  suit,  and  the  analogy  is  complete.  The 
certificate  would  be  a  complete  bar  against  all  demands 
against  him;  the  assignees  would  stand  in  his  place. 
In  Chappie's  Case{a)y  the  order  of  events  was: — 1.  The 
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bankruptcy  of  the  company;  2.  The  bankruptcy  of 
Chappie ;  3.  His  certificate ;  4.  The  winding-up  order, 
which  was  made  in  1850,  as  appears  from  Lord  Talbot's 
Case  {a).  Here,  the  winding-up  order  was  before  the  cer- 
tificate ;  but  that  cannot  make  any  difference,  there  not 
having  been  any  transactions  which  could  alter  the  state  of 
liabilities  as  they  stood  at  the  date  of  the  winding-up  order. 
In  CfreenshielcTs  Case  {h),  it  was  decided,  that  a  bankrupt 
who  held  shares  in  an  unincorporated  company  ceased 
upon  his  bankruptcy  to  be  connected  with  the  company. 
There,  the  bankruptcy  and  the  certificate  were  before 
the  stoppage  of  the  company,  but  this  cannot  affect  the 
principle.  The  bankruptcy  of  a  partner  after  a  decree 
of  winding-up  exempts  him  from  liability.  He  remains  a 
party  to  the  record,  but  he  is  merely  a  nominal  party,  and 
if  he  has  not  been  made  a  party  before  his  bankruptcy,  he 
is  not  made  one  afterwards.  It  has  been  contended  here» 
that  the  bankrupt  remains  a  partner  and  is  liable  to  be 
put  on  the  list  in  respect  of  liabilities  accruing  since  his 
bankruptcy.  That  may  be  so  in  cases  of  a  continuing 
concern,  in  which,  by  the  terms  of  the  deed,  the  assignees 
may  elect  to  take  the  shares  or  not,  as  in  South  Stafford^ 
shire  Railway  Company  v.  Bumside(c);  but  in  Wylam*s 
Steam  Fuel  Company  v.  Street  (rf),  where  the  assignees 
had  no  power  of  making  themselves  shareholders,  it  was 
held,  that  on  bankruptcy  the  shareholder  ceased  to  be 
such.  The  balance  of  a  partnership  account  may  be 
proved  in  bankruptcy ;  Afialo  v.  Fourdrinier  (e).  The 
result  of  the  cases,  I  contend,  is,  that  though  Mr.  Par- 
bury  might  properly  have  been  put  on  the  list  before  his 
bankruptcy,  he  cannot  properly  be  put  upon  it  afler  his 
bankruptcy. 

Mr.  Glasse 


1861. 


(a)  5  De  O.  4^  Sm.  386. 
(h)  Ibid.  599. 
(c)  5  Exch.  129. 


{d)  10  Exch.  849. 
(«)  6  Bing.  306. 
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Mr.  Glasse  for  the  Official  Manager. 

I  contend  first,  that  the  omission  of  this  debt  from 
Mr.  Parbury's  schedule  is  fatal  to  his  defence.  The 
spirit  of  the  act  is  to  require  a  full  disclosure  by  the 
insolvent  of  the  state  of  his  affairs.  The  proceeding 
under  it  is  a  voluntary  one  on  the  part  of  the  debtor,  and 
the  recital  of  the  act  treats  it  as  being  passed  for  the 
amendment  of  the  law  as  to  insolvent  debtors.  The  5th 
and  6th  sections  provide  for  the  commencement  of  the 
proceedings  by  a  petition  and  schedule,  the  form  of  the 
schedule  given  by  the  act  showing  that  it  is  to  contain  a 
full  account  of  debts.  The  7th  provides  for  the  vesting 
of  the  property.  The  9th  is  the  first  that  adverts  to 
bankruptcy.  The  13th  provides  for  the  grant  of  pro- 
tection, confining  it  to  debts  mentioned  in  the  schedule. 
The  22nd  provides  for  proof  by  a  landlord  whether 
mentioned  in  the  schedule  or  not.  The  35th  directs 
notice  to  be  given  to  the  creditors.  Notice  cannot  be 
given  to  those  not  mentioned  in  the  schedule.  The 
38th  enables  creditors  not  named  in  the  schedule  to  come 
in  and  prove.  The  40th  provides  that  all  debts  which 
could  be  proved  in  bankruptcy  may  be  proved.  The 
43rd  directs  that  unless  the  Court  is  satisfied  that  all  the 
property  is  situate  and  all  the  debtors  and  creditors 
resident  in  India  a  third  of  the  assets  got  in  may  be 
reserved.  How  is  the  Court  to  be  so  satisfied  unless  the 
creditors  are  all  mentioned  in  the  schedule.  The  47th 
gives  protection  from  all  debts  mentioned  in  the  schedule 
or  established  in  the  proceedings.  The  40th  suspends 
actions  in  India  as  to  claims  mentioned  in  the  schedule. 
The  59th  and  60th  are  those  on  which  the  question 
mainly  turns.  The  59th  provides  for  an  order  founded 
on  the  consent  of  the  creditors.  Suppose  the  insolvent 
to  suppress  the  names  of  all  the  creditors  likely  to 
oppose,  the  consent  order  would  be  made  in  their 
absence.    This  shows  that  a  complete  schedule   is  a 
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condition  precedent.  The  60th  proceeds  on  the  footing 
of  a  schedule  being  filed  and  of  an  order  nisi  having 
been  made  under  sect,  59,  and  it  contains  a  provision  as 
to  what  is  to  be  done  if  it  appears  to  the  Court  that 
there  are  creditors  without  the  limits.  How  is  that  to 
appear  but  by  the  schedule.  [The  Lord  Justice 
Turner  referred  to  the  proviso  in  sect.  83.]  That 
proviso  merely  relates  to  creditors  named  in  the  schedule 
who  are  out  of  the  jurisdiction.  If  the  argument  on  the 
other  side  is  correct  an  insolvent  has  nothing  to  do  but 
to  go  to  India  and  omit  every  English  debt  from  his 
schedule,  and  he  will  then  obtain  a  complete  discharge 
without  any  chance  g(  opposition.  But  if  the  Court 
should  be  against  me  on  the  first  point,  and  consider 
the  Indian  discharge  equivalent  to  a  bankruptcy  certi- 
ficate in  England,  I  contend  that  the  claim  in  question 
is  one  not  proveable  under  a  bankruptcy  nor  barrable 
by  the  certificate.  The  call  is  a  new  debt,  an  original 
liability  created  by  the  Winding-up  Act;  Robinson^s 
Executors  Case  (a) ;  Wryghte  v.  Lindsay  (6).  It  arises 
when  the  call  is  made,  and  there  cannot  be  any  right 
to  prove  for  it  in  bankruptcy  before  it  is  made.  So 
in  Warburg  v.  Tucker  (c),  a  covenant  to  pay  premiums 
on  a  policy  of  assurance  was  held  not  proveable.  A 
great  part  of  the  demand  here  is  for  costs  of  winding-up, 
which  arose  after  the  bankruptcy  and  could  not  have 
been  proved  for.  [The  Lord  Justice  Turner  :  Could 
not  the  balance  of  a  partnership  account  be  proved  for  ?] 
No  doubt  it  could,  but  apart  from  the  question  of  costs 
there  is  the  objection  here  that  this  was  no  case  of 
partnership  at  all,  the  whole  matter  was  contingent  and 
uncertain,  the  undertaking  being  a  mere  abortive  scheme. 

Mr.  Baily 


1861. 


(a)  QDtCM.ifG.  572. 
(6)  6  Jur.  N.  S.  435  in  D.  P. ; 


3  Macq,  772. 
(c)  6  E.^  B.  384. 
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Mr.  Baily  in  reply. 

As  regards  the  argument  founded  on  sect.  69  of  the 
Indian  Insolvent  Act,  the  proceedings  here  were  carried 
through  under  s.  60^  and  the  59th  section  has  no  bearing 
on  them.  It  is  conceded  that  the  omission  of  a  trifling 
asset  would  not  vitiate  the  proceedings,  this  shows  that 
the  filing  a  complete  and  accurate  schedule  is  not  a 
condition  precedent  If  there  were  any  fraudulent 
omission  the  Indian  Court  has  jurisdiction  to  apply 
a  remedy.  As  to  the  other  branch  of  the  argument 
RohinsorCs  Executors^  Case  has  no  bearing  on  the 
present,  the  question  there  having  merely  been  whether 
the  debt  was  a  specialty  debt  or  T)nly  a  simple  contract 
debt.  In  Warburg  v.  Tucker  the  demand  entirely 
depended  on  what  might  occur  after  the  bankruptcy, 
here  the  liability  was  fixed  before  bankruptcy. 

Judgment  reserved. 


The  Lord  Chancellor. 

Ftb.  16.  In  this  case  I  am  of  opinion  that  the  judgment  of  the 

Court  ought  to  be  in  favor  of  the  Appellant. 


The  great  question  is,  whether  he  ought  to  have  been 
placed  upon  the  list  of  contributories  on  the  25th  of 
March,  1858.  This  surely  depends  upon  whether  he 
was  then  liable  for  any  part  of  the  debts  which  the  con- 
tributories were  to  be  called  upon  to  pay.  It  cannot  be 
enough  that  he  was  once  liable,  and  might  once  have 
been  put  upon  the  list,  if  he  was  discharged  from  all 
liability  for  those  debts  before  the  attempt  was  made  to 
include  him  as  a  contributory. 

It  appears  to  me  that  by  the  absolute  order  of  the 
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Insolvent  Court  at  Calcutta,  in  July,  18^,  be  had  been 
discharged  from  all  liability  for  these  debts.  There 
being  no  imputation  upon  the  regularity  or  good  faith  of 
the  proceedings  in  that  Court,  we  must  assume  that  they 
were  r^ular  and  bon&  fide.  The  only  objection  seriously 
urged  is,  that  he  had  not  specified  in  his  schedule,  in  any 
way,  his  liability  as  a  shareholder  in  this  company. 
With  respect  to  the  dischai^e  of  an  insolvent,  or  non* 
trader,  in  JEngland,  such  an  objection  would  be  &tal, 
there  being  an  express  enactment  that  the  insolvent  shall 
only  be  discharged  from  debts  specified  in  his  schedule. 
But,  in  the  Indian  Insolvent  Act,  11  Vict.  c.  SI,  the 
only  condition  is  by  section  60,  that  the  insolvent  ^^  shall 
have  filed  his  schedule,'* -which  may  be  in  a  form  given  by 
the  act  The  insolvent  had  filed  his  schedule  according 
to  that  form,  which,  if  strictly  pursued,  would  hardly 
admit  of  the  required  specification  of  this  liability. 
What  I  rely  upon  is,  that  the  statute  does  not  make  the 
specification  of  the  debt  or  liability  a  condition  precedent 
to  a  discharge  firom  the  debt  or  liability,  and  it  is  quite 
clear  that  according  to  the  Indian  Insolvent  Act  there 
are  debts  not  specified  in  the  schedule  from  which,  by 
virtue  of  the  absolute  order,  the  insolvent  is  discharged. 
All  the  other  requisites  of  the  statute  were  complied 
with,  and  a  regular  discharge  under  this  act  of  parlia- 
ment has  the  effect  "  to  discharge  the  insolvent  and  all 
his  afler-acquired  property  from  all  demands  which 
would  be  discharged  by  a  certificate  under  the  bankrupt 
laws  in  England^  granted  under  a  fiat  bearing  even  date 
with  the  insolvent's  petition,  or  with  the  adjudication.** 


1861. 


The  only  remaining  question  is,  whether  the  Appellant 
would  have  been  discharged  by  a  certificate  under  an 
English  bankruptcy,  from  the  demands  in  respect  of 
which  it  is  sought  to  make  him  a  contributory.  Upon 
this  point   I   think  that  no  reasonable  doubt  can  be 

entertained. 


88 


CASES  IN  CHANCERY. 


1861. 


entertained.  Long  before  the  adjudication  or  petition 
in  Indiuj  the  company  in  which  the  Appellant  was  a 
shareholder  had  ceased  to  exist,  and  no  new  debts  could 
be  incurred.  The  cases  relied  upon  to  show  that  there 
could  not  have  been  a  proof  in  respect  of  this  liability 
under  an  English  bankruptcy  seem  to  roe  to  have  no 
application;  for  here,  before  the  bankruptcy,  all  the 
events  from  which  the  demand  arose  had  actually 
happened,  and  all  the  &cts  necessary  to  ascertain  the 
Appellant's  proportion  and  amount  of  the  sum  to  be 
contributed  were  extant  and  capable  of  strict  proof. 
What  resemblance  has  this  to  a  continuing  covenant  to 
keep  up  a  life  policy,  and,  in  default  of  doing  so,  to  pay 
from  time  to  time  the  sums  expended  by  the  covenantee 
in  paying  the  premiums?  Something  was  said  during 
the  argument  of  a  new  demand  in  respect  of  the  expenses 
of  the  winding-up  ;  but  these  expenses  are  only  incident 
to  the  debts  to  be  paid,  and  cannot  fall  upon  any  one 
who  is  entirely  discharged  from  these  debts. 


If  this  be  so,  the  order  of  Vice-Chancellor  Kindersley 
ought  to  be  reversed,  the  name  of  the  Appellant  should 
be  taken  from  the  list  of  contributories,  and  he  is  entitled 
to  a  declaration  that  he  is  not  liable  for  the  call. 


The  Lord  Justice  Knight  Bruce. 

My  opinion  is  with  the  Appellant  in  this  case,  except 
as  to  the  question  of  the  effect  or  absence  of  effect  against 
him  of  the  omission  from  the  Indian  schedule  of  any 
mention  of  the  order  for  winding-up  the  company  or 
association  before  us,  and  indeed  of  any  reference  what- 
ever to  the  company  or  association.  Upon  that  question, 
80  far  as  the  demand  in  dispute  is  concerned,  I  acknow- 
ledge that  I  doubt,  but  neither  the  Lord  Chancellor  nor 
the  Lord  Justice  Turner  participating  in  that  doubt,  it  is 
immaterial. 
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7%e  Lord  Justice  Turner. 

The  principal  question  in  this  case  appears  to  be, 
whether  Mr.  Parhury  ought  to  have  been  put  upon  the 
list.  The  Vice-chancellor  seems  to  have  considered 
that  he  was  properly  put  upon  the  list,  because  he  might 
have  been  put  on  at  any  time  between  the  date  of  the 
winding-up  order  and  the  date  of  the  order  absolute  for 
his  discharge  uilder  the  Insolvent  Act,  and  had  he  been 
so  put  on  his  name  would  not  have  been  taken  off  upon 
the  order  for  his  discharge  under  the  Insolvent  Act  being 
made :  but,  with  deference  to  his  Honor,  I  do  not  agree  in 
that  view.  The  list  to  be  made  is  a  list  of  the  con* 
tributories,  and  it  is  made  for  the  purpose  of  ascertaining 
who  are  the  persons  liable  for  the  debts  or  entitled  to  the 
assets  of  the  company,  and  I  think  therefore  the  question 
whether  the  name  of  any  person  should  be  put  upon  the 
list  must  depend  upon  whether  that  person  is  a  con- 
tributory at  the  time  when  his  name  is  put  on,  not  upon 
whether  he  has  been  so  at  any  former  time.  The  ques- 
tion therefore  in  this  case,  as  I  view  it,  is,  whether  Mr. 
Parbury  was  a  contributory  of  this  company  on  the 
25th  of  March,  1858,  when  his  name  was  put  upon  the 
list.  Was  or  was  he  not  at  that  time  liable  for  the  debts 
or  entitled  to  any  share  of  the  assets  of  the  company. 


1861. 


This  question  mainly  depends  as  it  seems  to  me  upon 
the  operation  of  the  order  absolute  under  the  Indian 
Insolvent  Act.  Having  attentively  considered  that  act 
I  have  come  to  the  conclusion  that  the  order  absolute 
tinder  that  act  was  meant  to  discharge  and  does  discharge 
the  insolvent  from  all  demands  which  would  be  dis- 
charged by  a  certificate  under  a  fiat  in  bankruptcy  of 
even  date  with  the  insolvent's  petition.  It  is  in  terms  so 
enacted  by  the  60th  section  of  the  act,  and  I  can  find 
nothing  in  the  context  of  the  act  which  can  control 
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that  enactment  This  section  indeed  refers  in  the  early 
part  of  it  to  the  schedule  which  the  insolvent  is  required 
to  file,  but  it  seems  to  me  to  be  clear  that  the  discharge 
was  not  intended  to  be  confined  to  the  debts  enumerated 
in  the  schedule,  for  throughout  the  act  continual  refer- 
ence is  made  to  debts  not  included  in  the  schedule,  and 
such  debts  are  treated  as  standing  on  the  same  footing  as 
debts  admitted  by  the  schedule.  Sections  17,  22,  25, 
40  and  47  may  be  referrred  to  as  instances  of  this,  but 
section  38  seems  to  me  to  be  more  strong,  if  not  decisive 
upon  the  point.  That  section  gives  a  right  to  a  creditor 
omitted  in  the  schedule  to  prove  and  receive  dividends, 
and  it  surely  could  not  be  intended  that  a  creditor  should 
be  so  entitled,  and  should  at  the  same  time  have  a  right 
to  recover  his  debt,  notwithstanding  the  order  absolute. 
It  is  to  be  observed  too  that  the  schedule  was  to  contain 
not  merely  an  enumeration  of  the  debts  but  an  account 
of  the  property  of  the  insolvent,  and  it  may  well  be  that 
the  legislature  did  not  intend  that  an  insolvent  should 
have  the  benefit  of  a  certificate  until  he  had  rendered  an 
account  of  his  property. 


Assuming  then  that  the  discharge  was  not  intended  to 
be  limited  to  the  debts  in  the  schedule,  was  it  intended  to 
be  limited  to  those  debts,  and  to  such  other  debts  as 
might,  to  use  the  language  of  the  act,  be  established 
under  the  insolvency.  I  see  nothing  in  the  act  which 
can  warrant  this  construction,  and  on  the  contrary  I 
think  there  is  much  to  be  found  in  it  which  is  unfavour- 
able to  such  a  limit,  and  favourable  to  a  general  discharge 
having  been  intended.  The  act  contains  very  careful 
provisions  for  the  protection  of  the  interests,  not  merely 
of  the  creditors  in  the  schedule,  but  of  all  the  creditors. 
These  provisions  are  to  be  found  in  sections  36,  37,  40 
and  48.  They  are  to  be  found  too  in  sections  43,  69 
and  60,  the  former  of  which  provides  for  one-third  of 

the 
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the  estate  being  retained  until  twelve  months  after  notice 
in  the  London  Gazette^  and  the  two  latter  of  which  also 
provide  for  notices  in  the  same  Gazette,  but  they  are  I 
think  more  fully  developed  in  the  later  sections  of  the 
acty  by  which  the  proceedings  under  the  insolvency  may 
be  made  the  foundation  of  an  English  bankruptcy,  under 
which  all  creditors  are  to  be  admitted,  and  amongst  these 
provisions  there  is  a  very  remarkable  one  contained  in 
the  83rd  section.  By  that  section  it  is  provided,  that 
where  there  is  a  fiat  against  the  insolvent  before  the 
order  for  discharge  in  the  nature  of  a  certificate  is  made, 
the  order  is  not  to  discharge  the  debts  of  creditors  who 
have  not  been  within  the  limits  of  the  presidency  between 
the  filing  of  the  petition  and  the  date  of  the  order  ab- 
solute ;  an  enactment  which  seems  to  me  to  assume  that 
those  debts  would,  in  the  absence  of  it,  be  discharged. 
The  whole  scope  of  the  act  seems  to  me  to  be  to  place 
an  insolvent  trader,  who  has  obtained  an  order  absolute 
for  his  discharge,  on  the  footing  of  a  certificated  bank- 
rupt 


1861. 


This  being  my  view  of  the  operation  of  the  order 
absolute  imder  the  act,  it  remains  to  be  considered 
whether  Mr.  Parbunfs  liability  in  respect  of  the  shares 
which  he  held  was  barred  by  that  order,  and  whether  any 
beneficial  interest  which  he  may  at  the  period  of  his 
insolvency  have  had  in  the  assets  of  the  company  was 
taken  firom  him  by  the  proceedbgs  under  the  insolvency. 
I  am  of  opinion  that,  although  these  shares  do  not  appear 
to  have  been  mentioned  in  the  schedule  filed  by  Mr. 
Parbury  under  the  act,  any  beneficial  interest  which  he 
may  have  had  in  respect  of  them  must,  under  the  7  th 
section  of  the  act,  have  passed  to  the  ofiicial  assignee, 
and  I  am  of  opinion  also  that  any  liability  in  respect  of 
the  shares  was  barred  by  the  order  absolute.  This  is 
not  the  case  of  a  continuing  company  in  which  there 

might, 
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might,  according  to  the  decisions  at  law,  be  a  right  of 
election  in  the  assignees  whether  they  would  take  the 
shares  or  not  It  is  the  case  of  a  company  the  business 
of  which  was  at  an  end,  which  was  ordered  to  be  wound 
up  long  before  the  insolvency.  From  the  date  of  the 
winding-up  order  at  the  latest  Mr.  Parbury  was  in  the 
position  of  a  partner  in  a  dissolved  partnership.  He 
was  liable  to  pay  his  share  of  the  debts  and  liabilities 
upon  a  proper  account  being  taken,  and  what  was  due 
upon  that  account  was,  as  I  apprehend,  a  debt  which 
might  have  been  claimed  and  proved  under  his  bank- 
ruptcy if  he  had  become  bankrupt  The  case  in  this 
respect,  although  it  may  differ  in  circumstances,  does  not 
seem  to  me  at  all  to  differ  in  principle  from  ChappelVs 
Case  and  GreenshiehTs  Case. 


It  was  suggested  in  the  course  of  the  argument  that 
Mr.  Parbury,  though  not  liable  for  the  debts,  might  be 
liable  for  the  costs  of  the  winding-up,  down  to  the  date 
of  the  order  absolute,  and  that  these  costs  being  unas- 
certained at  the  date  of  the  order  absolute  could  not  be 
barred  by  it,  and  that  Mr.  Parbury  therefore  ought  to  be 
retained  upon  the  list  in  respect  of  this  liability ;  but  it 
does  not  seem  to  me  that  the  liability  in  respect  of  the 
debts  and  of  the  costs  can  under  the  circumstances  of 
this  case  be  separated.  Robinsons  Executors'  Ca««, which 
was  cited  on  the  part  of  the  official  manager,  does  not 
seem  to  me  to  have  any  bearing  on  the  case.  The 
question  in  that  case  was,  not  whether  the  executors  were 
liable  for  the  call,  but  whether  the  call  for  which  they 
were  liable  was  a  specialty  or  simple  contract  debt. 
Here  the  question  is,  whether  Mr.  Parbury  is  under  any 
liability  at  all.  Upon  the  whole  case  I  am  of  opinion 
that  he  is  not,  and  that  his  name  ought  to  be  taken  off 
the  list  It  is  unnecessary  therefore  to  enter  more  fully 
than  I  liave  done  into  the  second  part  of  the  case. 
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In  the  Matter  of  GEORGE  JAMES  NICHOLSON, 
a  Solicitor, 

And  in  the  Matter  of  6  &  7  Vict.  c.  73.  -      Feb.  25,  26, 

27. 
npHIS  was   a  petition   by  way  of  appeal   from   the     Before  The 
-^      Master  of  the  Rolls,  the  object  being  to  obtain       ^tices."*' 
taxation  of  a  large  number  of  bills  of  costs,  amounting  n.  acted  as 
in  the  whole  to  about  4,000/.,  most  of  which  had  been  ^j^'^Ja®,  f^ 
delivered  more  than  twelve  months  before  the  original  1857,  and 
petition  at  the  Rolls  had  been  presented.  peiiof  received 

and  paid  large 

From  the  year  1833,  down  to  the  year  1857,  Mr.  on  his^accouni. 

Nicholson  was   the   attorney  and  solicitor  of  the  Pe-  }°  ^^i"^» 

^  .  ,  ,  ^^3»  ^- Pe- 

titioner, and  acted  as  such  in  several  actions  at  law  and  livered  to  J. 

suits  in  equity,  and  in  various  matters  of  conveyancing  cu'J^n^J'f^ 

and  in  other  business.     Mr.  Nicholson  also  received  and  1833  to  that 

paid  large  sums  of  money  on  account  of  the  Petitioner,  t<»k'credit"for 

and  there  was  an  account  current  between  them  in  re-  twenty-seven 
^        ,  .  -  biJit  of  costs, 

spect  of  such  receipts  and  payments.  which  he  de- 

livered at  the 
same  time. 
In  November,  1853,  Mt.  Nicholson  delivered  to  the  N.  afterwards. 

Petitioner  his  account  current,  extending  from  1833  to  1*^7^  IJJd'^^' 

September,  1853.     The  receipts  with  which  Mr.  NichoU  J^t  1857, 

son  debited  himself  were  upwards  of  77,000/.,  and  the  tinuations  of 

result  was  a  balance  of  312/.  8*.  llrf.  due  from  Mr.  Wf  accounts, 

takmg  credit 
Nicholson  in  them  for 
Bubseauent 
bills  of  costs,  which  were  delivered  along  with  the  accounts  in  which  they  weremcluded. 
None  of  the  accounts  were  ever  settled.     In  Ju/y,  1857,  the  relation  of  solicitor  and 
client  was  determined,  and  J.  placed  the  matter  in  the  hands  of  a  fresh  solicitor.     In 
Marchy  1 858,  the  last  account  was  delivered,  with  another  bill  of  costs.     In  Aprils  \  858, 
J.  presented  a  petition  for  taxation  of  all  the  bills,  showing  considerable  items  of  over- 
charge.    Heldy  that  a  taxation  of  all  the  bills  ought  to  be  directed,  though  most  of 
them  had  been  delivered  more  than  twelve  months  before  the  petition  was  presented. 
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1 861 .        Nicholson  to  the  Petitioner.    In  this  account  Mr.  NiclwU 

^"^^      son  took  credit  for  twenty-seven  bills  of  costs,  amount- 

NicHOLsoN.    ing  to  about  3,500/.,  which  bills  he  delivered  to  the 

Petitioner  at  the  same  time.     He  also  delivered  a  bill  of 

costs  for  business  done  for  the  Petitioner  as  executor 

of  his  brother. 

In  May,  1856,  a  subsequent  account  current  was  de- 
livered, in  which  Mr.  Nicholson  debited  himself  with 
the  above  balance  of  312/.  &.  lie/.,  and  with  sums  sub- 
sequently received,  amounting  in  all  to  23,398/.,  the  result 
being  a  balance  of  211/.  V5s.Gd.  due  to  him  from  the 
Petitioner.  Mr.  Nicholson  took  credit  for  the  amount 
of  ten  bills  of  costs,  which  were  delivered  at  the  same 
time  with  the  account.  In  February^  1857,  a  continua- 
tion of  the  account  current  was  delivered,  showing  a 
balance  of  39/.  Ss.  9d.  due  from  the  Petitioner,  and  in 
June^  1857,  a  fourth  account  was  delivered  showing  a 
balance  of  418/.  12*.  lOrf.  due  from  the  Petitioner.  In 
this  last  account  Mr.  Nicholson  took  credit  for  the  amount 
of  four  bills  of  costs,  which  were  delivered  at  the  same 
time.  Previous  to  this  a  long  correspondence  had  been 
going  on  between  the  Petitioner  and  Mr.  Nicholson 
about  the  bills  of  costs,  with  which  the  Petitioner  was 
extremely  dissatisfied,  and  in  July,  1857,  the  relation 
of  solicitor  and  client  between  them  was  finally  closed 
by  the  Petitioner  placing  the  matter  in  the  hands  of  his 
present  solicitors.  In  March,  1858,  the  last  account 
current  was  delivered,  and  credit  taken  in  it  for  another 
bill  of  costs  delivered  at  the  same  time.  The  balance 
appearing  due  from  the  Petitioner  was  31/.  6*.  6d.,  in 
addition  to  the  balance  due  on  the  last  previous  account 
None  of  these  accounts  were  ever  settled. 

In  April,  1858,  the  Petitioner  presented  a  special 
petition  for  taxation  of  the  bills,  ofiering  to  bring  into 

Court 
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Court  the  sums  of  418Z.  I2s.  lOd.  and  3U  6s.  6cL,  ap-        1861. 
pearing  upon  the  accounts  current  to  be  due  from  him.      ^^^T^^ 
The  Petitioner  alleged,  as  special  circumstances  entitling    Nicholboit. 
him  to  taxation  notwithstanding  the  lapse  of  more  than 
twelve  months  since  the  delivery  of  most  of  the  bills, 
that  the  bills  contained  many  gross  overcharges  and  such 
as  the  Petitioner  was  advised  were  considered  as  fraudu- 
lent by  the  Court,  amounting,  as  the  Petitioner  was  ad* 
vised  and  believed,  to  upwards  of  700/.    As  evidence  of 
the  bills  containing  gross  overcharges,  the  Petitioner  set 
forth  instances  of  alleged  over-charges  of  different  kinds 
contained  in  the  bills  of  costs,  and  arranged  objections 
to  the  bills  under  different  heads,  specifying  under  each 
head  a  number  of  particular  instances  of  over-charges 
falUng  under  such  head. 

On  26\h  July,  1858,  the  Master  of  the  Rolls  made 
an  order  directing  the  Petitioner  to  pay  the  two  sums 
•mounting  to  449Z.  Ids.  4c/.  into  Court,  and  ordering 
Mr.  Nicholson  thereupon  to  deliver  up  all  deeds,  &c.,  to 
the  Petitioner;  such  payment  and  delivery  of  docu* 
ments  to  be  without  prejudice  to  any  question,  and  the 
rest  of  the  petition  was  adjourned. 

The  petition  again  came  on  before  the  Master  of  the 
Rolls  on  the  4th  of  November,  1858,  when,  after  the 
Respondent's  case  was  closed,  his  Honor  proposed  to 
the  counsel  on  both  sides,  that  his  Honor  should  con- 
sider the  case  and  look  into  the  petition  and  aflSdavits 
and  bills  of  costs,  and  in  case  be  should  hold  the  Peti- 
tioner entitled  to  a  taxation,  his  Honor  would  (both 
parties  consenting)  decide,  with  the  aid  of  a  Taxing 
Master,  whether  any  and  what  deductions  should  be 
made  from  the  bills  of  costs,  and  whether  any  and  what 
additions,  by  way  of  surcharge,  should  be  made  to  the 
cash  account,  the  parties  being  willing  to  waive  the 

production 
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production  of  vouchers  before  his  Honor,  except  when 
bis  Honor  might  consider  it  necessary  or  proper  to  call 


NicHOLBOH.   for  them. 


The  Petitioner  and  Mr.  Nicholson,  by  their  counsel, 
consented  to  such  course  being  taken,  it  being,  as  the 
Petitioner  alleged,  expressly  understood  that  in  case  the 
Master  of  the  Rolls,  upon  looking  into  the  bills  of  costs 
and  affidavits,  should  be  of  opinion  that  he  could  pro- 
ceed in  the  manner  proposed,  then  the  Petitioner  should 
be  at  liberty  to  lay  before  him  a  detailed  statement  of 
the  particulars  of  the  over-charges  complained  of  by  the 
Petitioner,  in  order  that  such  statement  should  be  con- 
sidered by  his  Honor.  The  further  hearing  of  the 
petition  was  then  adjourned. 

On  the  24th  of  November,  1858,  a  clerk  of  Mr, 
Nicholson  called  on  the  Petitioner's  solicitor,  and  stated 
to  him  that  his  Honor  required  the  affidavits  and  bills 
of  costs.  They  were  accordingly  delivered,  and  no 
further  communication  was  received  by  your  Petitioner's 
solicitors  until  the  matter  was  put  into  his  Honor's 
paper  for  judgment  on  the  13th  of  January,  1869. 

On  the  13th  of  January,  1859,  his  Honor  stated  that 
with  the  assistance  of  his  Chief  Clerk  he  had  gone 
through  the  bills  of  costs  and  had  taxed  off  the  sum  of 
S19/.  4fS.  8<2.,  and  that  under  the  circumstances  he  did 
not  think  it  was  a  case  for  costs  on  either  side,  and  that 
as  to  the  cash  account  the  parties  would  be  at  liberty  to 
lay  statements  before  him  for  the  purpose  of  surcharging 
and  falsifying,  or  supporting  the  accounts. 

Counsel  for  the  Petitioner  thereupon  submitted  to  his 
Honor  that  the  course  which  had  been  taken  was  not  in 
pursuance  of  the  consent  given  by  the  Petitioner,  as  the 

Petitioner 
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Petitioner  had  not  had  an  opportunity  qf  laying  before        1861. 
his  Honor  a  statement  of  the  items  objected  to  in  the  „ 

bills   of  costs.      It  then   appeared   that  his  Honor  in    Nicuolsoic. 
asking  for  papers  had  intended  that  the  parties  should  at 
the  same  time  lay  before  him  such  statements  as  they 
thought  necessary  to  enable  him  to  decide  as  to  the  items 
to  be  taxed  off. 

On  the  19th  of  February^  1860,  the  Petitioner  served 
upon  Mr.  Nicholson  a  notice  of  motion  that  the  order 
pronounced  by  his  Honor  on  the  1 3th  o(  January,  1859, 
might  not  be  drawn  up,  and  that  in  pursuance  of  the 
consent  given  by  the  Petitioner  and  the  Respondent  on 
the  hearing  of  the  petition  on  the  14th  of  November, 
1858,  the  Petitioner  might  be  at  liberty  to  lay  before  his 
Honor  a  detailed  statement  of  the  overcharges  com- 
plained of  in  the  bills  of  costs,  and  that  such  statement 
might  be  taken  into  consideration  by  his  Honor,  and 
such  order  made  thereon  as  should  be  just,  or  otherwise, 
that,  notwithstanding  such  consent,  the  petition  might  be 
reheard. 

By  a  consent  order  made  on  the  9th  of  March,  1859, 
on  the  hearing  of  the  motion,  it  was  ordered  that  the 
Petitioner  should  be  at  liberty  to  carry  in  before  his 
Honor  in  Chambers  a  detailed  list  of  the  items  to  which 
he  objected  in  the  bills  of  costs,  with  a  statement  of  his 
grounds  of  objection  and  references  to  such  parts  of  the 
bills  and  affidavits  respectively  as  related  thereto;  and 
also  a  similar  list  of  the  items  to  which  he  objected,  or 
which  he  sought  to  add  by  way  of  surcharge  in  the  cash 
account,  and  that  these  lists,  with  the  explanations 
accompanying  them  (which  were  not  to  go  into  any 
arguments),  were,  before  being  laid  before  his  Honor,  to 
be  communicated  to  Mr.  Nicholson,  who  was  to  be  at 
liberty  to  deliver  to  his  Honor  at  Chambers  answers  to 

Vol.  III-l.  H  D.F,j.    the 
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the  several  objections  and  claims  (also  not  going  into 
any  arguments),  and  both  parties  were  thereupon  to  sign 
NicB^ioK.  the  said  list  and  answers,  and  to  deliver  them  to  his 
Honor,  who  would  then  proceed  to  moderate  the  said 
bills,  and  settle  the  said  cash  account 

On  the  20th  of  December,  1859,  in  pursuance  of  this 
order,  the  solicitor  of  the  Petitioner  delivered  to  Mr. 
Nicholson, — 

1.  A  statement  of  the  principles  on  which  the  chief 
objections  to  the  said  bills  of  costs  were  based,  in 
which  statement  such  principles  were  distinguished 
by  the  letters  A  to  N. 

2.  The  said  bills  of  costs  interleaved  and  every  objec- 
tionable item  distinguished,  and  the  amount  of  the 
objectionable  charge  taxed  off  in  the  inner  half  of 
the  blank  pages,  and  opposite  the  objectionable 
items,  leaving  the  other  half  of  the  said  pages  for 
the  observations  of  Mr,  Nicholson  in  answer. 

3.  A  statement  of  objections  and  queries  as  to  Mr. 
Nicholson's  cash  accounts. 

DiflSculties  having  been  found  in  carrpng  out  this 
order,  from  the  refusal  of  Mr.  Nicholson  to  sign  the  list 
of  objections  and  answers,  the  Petitioner  on  the  SOth  of 
November,  1860,  presented  a  petition  to  the  Master  of  the 
Rolls,  stating  in  detail  the  difficulties  the  Petitioner  had 
experienced  in  carrying  out  the  last-mentioned  order,  and 
praying  that  such  directions  might  be  given  as  should 
be  necessary  for  carrying  into  effect  the  order  of  the  9th 
of  March,  1859,  or  otherwise  that  it  might  be  referred 
to  one  of  the  Taxing  Masters  of  this  Court  to  tax 
the  bills  of  costs,  with  the  usual  directions,  or  with  such 
other  directions  as  should  be  just  under  the  cir- 
cumstances of  the    case,  and    that  if  necessary  the 

petition 
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petition  might  be  re-heard^  and  such  order  made  thereon        1S61< 
as  should  be  just,  ^"^^f^^ 

NlCBOLBON^ 

Py  pn  order  dated  the  15th  day  of  December,  1860, 
made  by  the  Master  of  the  Rolls  on  the  hearing  of  the 
last-mentioned  petition  and  of  so  much  of  the  first 
petition  as  was  adjourned  by  the  order  of  the  26th  of 
July,  1858,  it  was  ordered  that  the  order  of  the  9th  of 
March,  1859,  should  be  discharged  and  that  the  first 
petition  should  be  dismissed  without  costs  but  without 
prejudice  to  the  order  of  the  26ih  of  July,  1858,  and 
with  liberty  to  apply  as  to  the  sum  of  449/.  Ids.  44*^ 
cash  in  Court,  and  as  to  the  documents  mentioned  in  the 
order  of  26th  July,  1858 :  and  his  Honor  did  not  (hink 
fit  to  make  any  order  upon  the  last  petition. 

Mr,  Johnson  appealed. 

Mr.  i2.  Palmer  and  Mr.  Archibald  Smith,  for  the 
Appellant. 

As  regards  most  of  the  bills  it  is  necessary  to  show 
special  circumstances,  they  haying  been  delivered  more 
than  a  year  before  the  petition  was  presented*  As  one 
special  circumstance,  we  show  gross  overcharges  t  it  is 
not  necessary  that  they  should  be  sych  as  to  show  an 
actual  fraudulent  intent;  Jte  Strother(a);  Re  Williams  (b). 
Then  again  the  bills  are  excessively  voluminous,  ex- 
tending over  twenty-seven  years  and  requiring  a  long 
time  for  their  examination.  They  are  mixed  up  with  an 
unsettled  cash  account  extending  over  twenty-three 
years,  and  were  not  dealt  with  separately.  The  cash 
account  never  having  been  settled  the  case  cannot  be  set 
up  that  the  bills  were  paid.  Re  Bignold  (c) ;  Re  Steele  (cf), 

Mr. 

(a)  3  K.  4-  J.  518.  (0  9  Beav.  269. 

(^}  15  Beav.  417,  (</)  20  L.  J,  Ch.  562. 
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1861.  Mr.  Lloyd  and  Mr.  Leach,  for  the  Respondent 

Re  The  bills  ought  to  be  treated  as  paid,  having  been 

NiciioLioif.  included  in  accounts  which  were  never  objected  to  :  and 
at  all  events,  as  they  were  delivered  more  than  twelve 
months  before  the  petition  was  presented,  it  is  necessary 
for  the  Petitioner  to  make  out  overcharges  amounting  to 
evidence  of  fraud.  Re  Dickson  (a)  was  a  peculiar  case, 
and  went  upon  the  principle  that  the  solicitor  of  an 
executor  must  not  charge  against  the  executor  what  the 
executor  would  not  be  allowed  against  the  estate.  Be 
Strother  {b)  proceeded  on  a  misapprehension  of  Re 
Dickson.  In  Horlock  v.  Smitk  (c)  there  was  payment, 
but  delivery  for  twelve  months  comes  to  the  same  thing, 
and,  bearing  this  in  mind,  Cooke  \,  Setree(d);  Plender^ 
leatk  V.  Fraser{e);  Gretton  v.  Leybume{f)  and  Re 
Doyle  {g)f  are  all  against  the  Petitioner.  There  has 
been  most  unreasonable  delay,  no  objection  was  taken 
to  the  account  till  April,  1856,  nor  to  the  bill  of  costs 
till  April,  1857.  [The  Lord  Justice  Knight  Brucb: 
Is  the  delivery  of  a  bill  while  the  solicitor  continues  to 
transact  the  client's  business,  and  a  dispute  between 
them  must  probably  inconvenience  the  client,  the  same 
thing  as  the  delivery  of  a  bill  when  the  employment  has 
ceased  ?]  The  act  draws  no  distinction  between  the  two 
cases.  [Tke  Lord  Justice  Knight  Bruce  :  May  not 
possibly  the  continuance  of  the  employment  be  a  ^  special 
circumstanced]  It  is  admitted  that  there  are  some 
overcharges,  but  they  are  not  gross  ones ;  nothing  like 
overcharge  amounting  to  fraud.  [The  Lord  Justice 
Turner:  Suppose  the  bill  such  that  it  would  be  the 
duty  of  an  independent  solicitor  to  advise  his  client  not 
to   pay   it  without   taxation.]     There   is   no  authority 

deciding 

(«)  3  Jmr.  N.S.  29,  Lds.  Js.  (e)  3  F.  *  a  174. 

(i)  3  K.  *  J.  518.  t/-)  r.  *  R.  407. 

(c)  2  If.  4  C.  495.  (jg)  ^Dc  G^  M.  i  G.  540. 

(<0  i  F.  4  &  136. 


CASES  IN  CHANCERY. 

deciding   that  to   be  a  suflScient  ground  for  ordering 
taxation  after  the  twelve  months.     There  has  been  a  *. 

delay  on  the  part  of  the  Petitioner  sufficient  to  bar  him  Nicholson. 
of  all  title  to  the  relief  he  asks ;  Re  Whicher  (a) ;  Re 
Barnard  (b) ;  Ex  parte  Pemberton  (c).  The  objections 
specified  only  apply  to  some  of  the  bills,  and  at  all 
events  taxation  ought  not  to  be  ordered  as  to  the  other 
biUs, 


The  Lord  Justice  Knight  Bruce. 

This  is  an  application  to  tax  forty-six  bills  of  costs. 
The  original  petition  was  presented  in  Aprils  1858. 
The  first  of  the  bills  had  been  delivered  in  November^ 
1853,  and  the  latest  were  delivered  within  twelve  months 
next  before  the  presentation  of  the  petition.  At  the 
Jme,  thereforCi  when  the  original  petition  was  presented 
there  could  not  have  been  any  objection  to  directing 
taxation  of  the  bills  to  which  I  have  referred  as  last 
delivered,  nor  can  any  objection  be  made  to  ordering 
their  taxation  now,  for  if  they  were  not  the  proper 
subject  of  a  special  petition,  yet  that  circumstance  cannot 
avail  to  make  time  run,  a  petition  for  their  taxation  having 
been  presented  within  the  year. 

As  regards  the  other  bills,  the  first  objection  raised  is 
that  they  have  been  paid,  and  it  is  said  that  as  the  gross 
amount  of  the  bills  was  carried  into  cash  accounts  which 
were  from  time  to  time  delivered  to  the  Petitioner,  this 
ought  to  be  treated  as  payment;  no  objection,  it  is  alleged, 
having  for  a  long  time  been  made  to  the  accounts. 
There  has  not,  however,  as  I  understand  the  evidence, 
been  anything  in  the  nature  of  a  settlement  of  accounts, 
and  therefore  I  think  that  in  no  sense  for  any  purpose 

at 

(a)  13  M.  i  W.  549.  (c)  2  Dt  G.,  M.  i  G.  960. 

iff)  2  De  G.,  M.  i  G.  359. 
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Re 


at  present  material  can  the  billd  be  treated  as  having 
been  paid.  If  there  be  any  objection  to  taxation  it  can, 
)licBOL8oif.  as  I  coticeive,  be  only  on  the  ground  of  lapse  of  time ; 
the  great  tnajority  of  the  bills  having  been  delivered 
more  than  twelve  months  before  April,  1858.  But  it 
must  be  remembered  that  the  relation  of  solicitor  and 
client^  the  employment  of  the  solicitor  by  the  client, 
continued  till  a  time  within  a  year  next  before  the  pre- 
sentation of  the  petition.  I  do  not  mention  this  as 
decisive  of  the  question  whether  time  ought  to  be  con- 
sidered as  having  run,  but  it  is  a  circumstance  to  be 
attended  to,  for  it  seems  impossible  to  say  that  a  bill 
delivered  after  a  dispute  and  after  a  disruption  of  the 
connection  between  the  solicitor  and  client  can  stand 
Exactly  on  the  same  footing  as  a  bill  delivered  during 
that  connection  and  during  the  continuance  of  the 
confidence  arising  from  it.  In  the  next  place  several 
of  the  bills  contain  charges,  some  altogether  erroneous, 
some  erroneously  large,  some  the  propriety  of  which  is 
doubtful ;  some  of  the  charges,  and  those  not  small  in 
amount,  it  is  admitted  cannot  be  maintained  at  all ;  some 
it  l^  admitted  cakinot  be  maintained  at  their  amount. 
On  these  grounds  I  am  of  opinion  that  a  general  taxation 
ought  to  be  directed,  subject  to  certain  guards  for 
preventing  useless  expense.  The  question  of  costs  will 
reqube  attention  in  the  reply. 

ITie  Lord  Justice  Turner. 

I  concur  in  the  judgment  of  my  learned  Brother,  and 
have  little  to  add.  It  is  necessary  that  the  items  should 
be  investigated  and  the  lapse  of  time  is  the  only  thing 
that  raises  any  doubt  But  it  must  be  remembered  that 
there  is  a  general  open  account  between  the  parties,  and 
that  these  bills  form  items  in  that  account,  and  it  cannot 
well  be  said  that  thefie  bills  which  constitute  mere  items 

in 
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in  the  account  can  be  treated  as  more  settled  than  the 
rest  of  the  account 


Re 

NlCBOLSOM. 


Mr.  Palmer  having  been  heard  in  reply,  their  Lord- 
ships decided  that  no  costs  should  be  given  up  to  the 
present  time,  and  the  following  order  was  made. 

Notwithstanding  the  orders  of  ^th  July,  1858,  9th 
March,  1859  and  15th  December,  1860,  it  is  referred  to 
Mr.  jP.,  one  of  the  Taxing  Masters  of  this  Court,  to 
moderate  and  settle  the  several  bills  of  costs  delivered  by 
the  said  G.  J.  Nicholson  to  the  Petitioner,  the  Petitioner 
undertaking  to  admit  that  all  the  business  charged  for 
on  the  face  of  the  said  bills  and  therein  stated  to  have 
been  done  has  been  actually  done,  and  that  the  length  of 
all  documents  is  as  stated  in  the  said  bills,  and  also 
undertaking  not  to  call  for  vouchers  for  any  pajrments 
out  of  pocket  chaiiged  in  the  said  bills  and  therein  stated 
to  be  paid ;  but  with  liberty  to  the  Petitioner  to  object  to 
the  propriety  of  such  business,  documents  and  payments^ 
and  to  the  propriety  of  the  charges  made  in  the  said  bills 
in  all  other  respects  than  as  aforesaid,  and  with  liberty 
to  the  Taxing  Master  to  call  for  the  production  of  any 
documents  for  the  purposes  of  explanation,  and  to  call 
upon  the  respective  parties  for  any  explanation  as  to  any 
of  the  items  charged  in  the  said  bills  as  in  his  discretion 
be  may  think  fit  That  the  said  G,  J.  Nicholson  do 
give  credit  for  all  sums  of  money  by  him  received  of  or 
on  account  of  the  Petitioner,  and  be  at  liberty  to  charge 
all  sums  of  money  paid  by  him  to  or  on  account  of  the 
Petitioner. 

[Usual  direction  for  costs  to  be  paid  by  the  Petitioner 
or  by  Nicholson  according  to  the  result,  i.  e.  as  one- 
sixth  is  or  is  not  taxed  off.    Taxing  Master  to  certify 
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186K 

Re 

Nicholson. 


the  amount  due  from  Petitioner  to  Nicholson  or  from 
Nicholson  to  the  Petitioner.  Order  for  paying  the 
amount  certified  '^  unless  their  Lordships  shall  upon 
special  circumstances  to  be  certified  by  the  said  Taxing 
Master  otherwise  order."  Direction  for  delivery  of  deeds 
and  papers  upon  payment  by  Petitioner  to  Nicholson  of 
what  shall  appear  to  be  due,  or  if  nothing  shall  appear 
to  be  due.] 


Feb.  28. 

Before  The 
LoRDi  Jus- 
tices. 

The  non- 
delivery of 
documents  left 
by  an  insol- 
vent solicitor 
with  counsel 
and  law-sta- 
tioners, and 
retained  by 
them  for  non- 
fees  and 
charges,  Held 
not  a  breach 
of  an  order 
upon  the  soli- 
citor to  de- 
liver up  to  a 
new  solicitor 
all  deeds  and 
documents  in 
his  possession 
or  power  re- 
lating to  the 
affairs  of  bis 
client  in  the 
suit. 


Re  WILLIAMS. 

lY/TR.  WILLIAMS^  the  Appellant,  was  a  solicitor, 
and  the  appeal  was  from  the  refusal  of  the  Master 
of  the  Rolls  to  discharge  an  order  for  an  attachment 
issued  against  him  at  the  instance  of  the  Respondents, 
for  the  alleged  non-compliance  with  an  order  previously 
obtained  by  them,  and  requiring  him  to  deliver  up  within 
four  days  after  service  all  papers,  deeds  and  documents 
in  his  possession  or  power  relating  to  their  affairs  in 
which  he  had  acted  as  their  solicitor. 

Mr.  Williams^  while  acting  as  the  solicitor  of  the 
Respondents  Mrs.  Cass  and  her  son  in  two  suits  and 
other  proceedings  in  this  Court,  became  insolvent,  and 
in  May^  I860,  was  arrested  for  debt,  and  from  that  time 
had  been  detained  in  prison. 

Shortly  afterwards  the  Respondents  changed  their  so- 
licitor, having  previously  obtained  an  order  for  that 
purpose.  They  then,  in  July,  1860,  presented  their 
petition  at  the  Rolls  praying  that  Mr.  Williams  might 
be  ordered  to  give  up  to  their  new  solicitor  all  the  papers, 
deeds  and    documents    relating  to  the  afiairs  of  the 

Respondents 
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Respondents  in  which  he  had  been  engaged  as  their      .1861. 

solicitor.  ^"^^^ 

Re 

Williams. 
Upon  the  hearing  of  this  petition  the  order  was  made 
for  the  alleged  disobedience  of  which  Mr.  Williams  had 
been  attached  {a),  and  upon  his  applying  to  have  such 
attachment  discharged  the  order  under  appeal  was  pro- 
nounced. 

Mr.  Druce  for  the  Appellant. 

From  the  affidavit  of  Mr.  Williams  it  appears  thai  he 
in  obedience  to  the  order  of  the  Court  has  given  up  all 
the  papers  in  his  possession  or  power,  except  certain 
documents  which  he  is  unable  to  obtain,  part  of  which 
are  retained  by  the  counsel  for  Mrs.  Cass  in  the  suits  in 
this  Court,  who  claims  a  lien  upon  them  for  his  fees, 
and  the  rest  by  the  law  stationers  employed  by  Mr. 
Williams  in  conducting  the  causes,  who  also  claimed  a 
lien  upon  them  for  their  charges  for  copying  pleadings 
and  documents  in  the  suit.  To  obtain  possession  of 
these  it  would  be  incumbent  on  the  insolvent  to  bring  an 
action  for  the  papers  in  question,  though  upon  the 
account  between  him  and  the  Respondents  the  balance 
is  in  his  favour.  This  can  hardly  be  necessary  for  the 
purpose  of  obeying  the  order  of  the  Court  That  order 
has  in  fact  been  obeyed,  Mr.  Williams  having  delivered 
up  all  the  documents  in  his  possession  or  power. 

Mr.  Selwyn  for  the  Respondents. 

A  solicitor  cannot  be  allowed  to  say  that  he  is  unable 
to  deliver  to  another  solicitor  the  papers  and  writings  of 
his  clients,  and  so  prevent  them  from  prosecuting  the 
necessary  proceedings  which  his  own  conduct  has  in- 
capacitated him  from  taking  on  their  behalf.     It  was  his 

duty 
(a)  Re  Williams,  28  Beav.  465. 
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1861.       duty  to  have  provided  against  the  retainer  of  the  papers 
""■^"^^^      by  others. 


WtLLIAKl. 


Mr,  Druce  in  reply, 

Mr.  Williams  is  surely  not  to  be  attached  because  he 
has  refhsed  to  bring  an  action*  For  such  a  doctrine  no 
authority  can  be  produced.  The  only  question  is, 
whether  these  papers  and  documents  are  within  his 
power,  and  it  is  submitted  that  they  are  not  so  within 
the  terms  of  the  order,  for  the  alleged  noncompliance 
with  which  he  has  been  attached. 

The  Lord  Justice  Knight  Bruce. 

This  gentleman  is  in  prison  for  not  having  obeyed  an ' 
order  of  the  Court  requiring  him  to  deliver  up  in  a 
particular  manner  all  the  documents  in  his  possession  or 
power.  In  my  opinion  there  is  evidence  that  he  has  so 
delivered  up  all  the  documents  in  his  possession  or 
power,  and  no  evidence  that  there  are  any  documents  in 
his  possession  or  power  which  he  has  not  delivered  up. 
I  think,  therefore,  that  he  should  be  immediately  re- 
leased, and  that  he  should  have  his  costs  of  this  appli- 
cation. 

The  Lord  Justice  Turner. 
I  am  entirely  of  the  same  opinion. 
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WHITMORE  V.  TURQUAND. 

March  2,  6. 

rpHIS  was  an  appeill  froin  the  decision  of  Vice*.Chan-     Before  The 
cellor    Wood,  reported  in  Messrs.  Johnson  and     Chancellor 

Hemminrfs  Reports  (a).  ^^^ 

Campbell. 

The  principal  question  argued  upon  the  original  hear-  position  deed," 
ing  and  upon  the  appeal  was,  whether,  under  a  com-  the  benefiu  of 

111.         n       t*    t  •  t  .  1..1  vbich  ivere 

position  deed,  th6  benefits  or  which  wekie  m  terms  limited  in  terms 

to  creditors  who  should  execute  or  accede  to  the  de^  Jj"**^  I*'^'"^ 

ditora  who 

within   a   limited   time,   certain  creditors   who   neither  should  come 

assented  to,  nor  dissented  from,  the  deed  during  such  toSjfd*^^® 

time,  could  afterwards  b^  admitted  to  share  in  the  betiefitb  within  a 

of  the  composition,  together  with  those  who  acceded  certain  ere- ' 

before  the  stipulated  time.  ^^^  "^^^ 

'  neither  as- 

sented to  nor 
Besides  this  question  of  law,  there  was  dso  ^n  issu^  dissented  from 

of  fact,  whether  the  PlaiUttflfs  did  or  did  hot  in  fiiict  accede*  during  such 

within  thfe  litoited  time.  ^me  were, 

under  the  cir- 
cumstances, 
The  bill  was  filed  by  the  trusteies  of  afi  assurance  afterwards  ad- 
company,  who  were  mortgage  creditors  of  John  Lairford  ^^^  -^^i^^ 
and  Edward  Lawford  on  behalf  of  themselves  and  all  the  benefit  of  the 
other  creditors.     On  the  15th  November,  1864,  the  two  together  with 
dehiOTB,  John  tod  Edttard  Lawford,  beittg  in  a  hopeless  ^^J^^^fo^^ 
state  of  insolvency,  and  on  the  eve  of  leaving  the  country,  the  expiration 
ekeetited  two  deeds,  sifiailar  in  foi^fti,  by  which  they  i^a^t^Vme,"" 
respectively  assigned  all  their  property  to  the  Defendant    Although  the 
Tvrqttand,  upon  trust  for   such  of  their   creditors   as  no  release  or 

should  execute  or  accede   to   the   deeds   respectively  »tjpulation 

....  ^_  -  ,,  *,,      that  the  divi- 

within   three    calendar  months.      In   thode  deeds  the  dend  was  to  he 

creditors  ***^®°  ^"  ^"^ 
creauors  ^^5,^^410^  of 

(c)  Fo/.  l,p.  444.  thedebU: 

Held  that 
satisfiution  ought  to  be  inferred  as  the  deed  constituted  a  cessio  bonorum. 


Whitmorb 

V. 
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1861.       creditors  who  should  execute  were  made  the  parties  of 
the  second  part,  but  it  did  not  appear  that  any  creditor 
had  executed  either  of  the  deeds.     Several  creditors, 
TuRQUAND.    however,  distinctly  acceded  to  them  within  three  months. 

Neither  of  the  indentures  contained  any  release,  letter 
of  licence  or  covenant  not  to  sue. 

The  bill  prayed  for  the  execution  of  the  trusts  of  the 
deed. 

The  nature  of  the  evidence  upon  the  issue  of  fact  suffi- 
ciently appears  from  the  judgment  appealed  from. 

The  principal  arguments  of  counsel  are  considered  in 
the  judgments  of  the  Vice-Chancellor  and  of  his  Lord- 
ship. 

The  following  authorities  were  referred  to : — Dunch 
V.  Kent  (a) ;  Spottiswoode  v.  Stockdale  (6) ;  Garrard  v. 
Lord  Lauderdale  (c) ;  Walwyn  v.  Coutes  {d) ;  Field  v. 
Lord  Donoughmore  (e) ;  Lane  v.  Husband  {f) ;  Collins 
V.  Iteece  (g) ;  Johnson  v.  Kershaw  (A) ;  Broadhent  v. 
Thornton  (i)  ;  Nicholson  v.  Tutin  (A) ;  Raworth  v.  Par- 
her  {[) ;  Forbes  v.  Limond  (m) ;  Biron  v.  Mount  (n) ; 
Davis  V.  Battine  (o). 

Sir  H.  Cairns  and  Mr.  Dauney  for  the  Plaintiffs. 

Mr.  Rolt  and  Mr.  C.  Hall  for  Defendant  Turquand. 

Mr. 

(fl)  1  Vem.  260.  {h)  IDeG.Sf  Sm,  260. 

(6)  G.  Coop.  102.  (i)  4  Dc  G.  *  Sm.  65. 

(c)  3  Sim.  1 ;  2  Rust.  Sf  Myl.  {k)  2  Kay  Sf  J.  18. 

451.  (0  2  IToy  4- J.  163. 

(rf)  3  Mer.  707.  (m)  4  J)c  G.,  JM.  *  G.  298. 

(e)  1  Dr.  *  ITor.  227.  (n)  24  Beav.  642. 

(/)  14  Sim.  656.  (o)  2  Atot.  Sf  Myl.  76. 
(g)  1  CoU.  675. 
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Mr.  W.  M.  James  and  Mr.  Batten  for  the  other  De-        1861. 
fendants,  the  Appellants. 

Sir  H.  Cairns  replied. 

Judgment  reserved. 


Whitmorb 
p. 

TURQUANO. 


The  Lord  Chancellor. 

I  agree  with  the  opinion  of  Vice-Chancellor  Page     March  6. 
Wood  on  both  the  questions  raised  by  this  appeal. 

In  the  first  place,  I  think  he  was  quite  right  in  holding 
that  the  Plaintiffs  had  not  acceded  to  the  composition 
deed  within  three  calendar  months  after  the  date  thereof. 
They  had  not  executed  it,  nor  in  any  respect  acted 
under  it.  Sir  Hugh  Cairns  admitted,  that  to  constitute 
''  accession  to  the  deed,*"  there  must  be  some  overt  act 
done  by  the  creditor  within  the  specified  period,  denodng 
that  he  was  willing  and  intended  to  come  in  under  the 
deed.  The  learned  counsel  relied  on  the  signing  of  the 
letter  of  licence  by  the  Plaintifis.  But  this  document 
made  no  allusion  to  the  deed,  and  it  was  signed  with 
a  view  of  obtaining  information  as  to  the  state  of  John 
LawforcTs  affairs,  not  for  the  purpose  of  carrying  out  the 
proposal  contained  in  the  deed,  but  to  enable  the  cre- 
ditors to  judge  whether  it  would  be  prudent  to  accept 
the  terms  of  the  deed  or  to  make  him  a  bankrupt 
After  carefully  reading  the  minutes  of  the  meetings  held 
respecting  the  letter  of  licence,  the  correspondence  on 
the  subject,  and  the  affidavits  detailing  the  transaction, 
I  come  to  the  conclusion  that  the  signing  of  the  letter  of 
licence  was  no  accession  to  the  deed. 

It  is  quite  clear  that  after  the  letter  of  licence  had 

been 
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1861«       been  signed,  th^  rights  of  the  Plaintiffs  as  creditors  of 


Whitmorib 


John  Lawford  were  in  no  respect  altered.  They  were 
i7  "^  still  at  liberty  to  take  any  steps  which  it  was  before  com- 
TuRQUANp,  petent  to  them  to  take  for  the  purpose  of  obtaining 
payment  of  the  debt  due  to  them  from  him,  and  they  had 
acquired  no  interest  under  the  composition  deed.  When, 
after  the  lapse  of  some  years,  they  did  accede  to  the 
composition  deed,  their  rights  were  the  same  under  it 
as  if  the  letter  of  licence  never  had  existed. 

But  when  we  come  to  the  second  question  to  be 
decided,  considering  that  the  Plaintiffs  had  done  nothing 
to  repudiate  the  composition  deed;  that  the  debtor 
remained  in  the  same  situation  as  when  the  composition 
deed  was  executed;  that  there  had  been  no  dividend 
under  it,  and  that  no  rights  or  liabilities  were  affected 
by  the  delay,  I  am  of  opinion  that  the  Plaintiffs  were 
still  entitled  to  accede  to  the  deed,  and  to  claim  the 
benefit  of  it. 

Since  the  case  of  Dunch  v.  Kent  (a),  the  doctrine  of 
this  Court  has  been  that  the  time  limited  by  such  a  deed 
for  the  creditors  to  come  in  is  not  of  the  essence  of  the 
deed.  Although  this  deed  contains  no  release  nor 
declaration  that  the  dividend  is  to  be  taken  in  full 
satisfaction  of  the  debt,  the  arrangement  is  in  the  nature 
of  a  cessio  bonorum  under  the  Roman  civil  law ;  and  I 
think  that  when  the  dividend  has  been  received,  satis- 
faction is  to  be  inferred. 

The  insolvent  cedes  for  the  benefit  of  his  creditors  all 
that  he  haB  in  the  world  '^  with  the  exception  of  the 
wearing  apparel  of  himself  and  his  wife."  The  counse) 
at  the  bar  admitted  that  it  would  be  rather  foolish  for  a 

creditor, 
(a)  1  Vem.  260. 
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creditor,  after  haraig  executed  the  composition  deed,  and       1861. 
after  the  debtor  had  acted  fairly  under  it,  to  sue  out  a    yr^^ 
fieri  facias,  there  being  no  goods  on  which  it  could  v. 

operate,  and  that  it  would  be  rather  harsh  to  proceed  by  Tv^ouami*. 
capias  ad  satisfaciendum  to  imprison  the  debtor  when 
imprisonment  could  not  by  possibility  lead  to  the  dis- 
closure of  any  property,  but  they  argued  that  it  would 
be  in  the  power  of  the  creditor  to  do  so.  I  am,  however, 
of  opinion  that  if  the  debtor  acted  honestly  under  the 
composition  deed,  and  retained  nothing  that  he  could 
call  his  own  beside  the  clothes  worn  by  himself  and  his 
wife,  the  law  would  interpose  to  protect  him  from  the 
supposed  wanton  oppression. 

By  the  express  terms  of  this  deed,  it  is  declared  that 
the  arrangement  shall  be  conducted  on  the  principles  of 
the  bankrupt  law.  It  contains  a  proviso  **  that  the 
trust  monies  applicable  to  the  payment  of  the  creditors 
shall  be  paid  and  applied,  and  the  same  rights  and 
equities  shall  prevail  in  respect  thereof,  as  if  the  said 
John  Lawford  had  been  duly  declared  and  adjudged  a 
bankrupt'* 

The  intention  was  that  all  the  creditors  should  come 
in  and  take  a  dividend,  and  that  the  debtor  after  this 
cession  should  be  freed  from  his  liability  to  these  credi- 
tors. The  deed  was  not  for  the  benefit  of  any  particular 
class  of  his  creditors  but  for  all  equally.  The  period  of 
three  calendar  months  is  evidently  introduced  with  a 
view  to  hasten  the  arrangement,  and  to  authorize  the 
trustees  when  that  period  has  expired  to  make  a  dividend, 
which  the  subsequent  claim  of  other  creditors  should 
not  disturb. 

This  is  the  understanding  which  has  long  prevailed 
on  the  subject;  and  with  this  understanding,  the  supposed 

hardship 
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1861.        hardship   upon  a  creditor  who  executes  the  deed  the 
last  hour  of  the  last  day  of  the  limited  period  does  not 
9.  exist:  for  it  he  thinks  he  is  secure  against  any  more 

TuBQUAND.  creditors  coming  in  afterwards^  and  feels  confident  that 
he  must  receive  twenty  shillings  in  the  pound,  and  for 
this  reason  consents  to  execute  the  deed,  he  has  a 
right  only  to  blame  himself  for  being  ignorant  of  the 
law,  which  he  ought  to  have  known,  as  he  ought  to 
know  the  days  of  grace  given  for  the  payment  of  a  bill 
of  exchange. 

I  think  it  unnecessary  again  to  go  over  the  long 
list  of  cases  cited  in  the  argument,  and  most  minutely 
analyzed  and  copiously  commented  upon  by  the  Vice* 
Chancellor.  I  content  myself  with  saying  that  I  concur 
with  his  remarks  upon  them  all,  except  the  leading  case 
of  Dunch  V.  Kent  {a).  Of  that  I  think  the  first  view 
taken  by  his  Honor  is  the  sounder  one. 

I  likewise  place  great  reliance  on  his  own  previous 
decision  in  Nicholson  v.  Tutin  {h).  I  therefore  at  once 
say,  that  I  entirely  approve  of  the  declaration  in  this 
decree,  '^  that  the  Plaintiffs  are  entitled  to  the  benefit  of 
the  deeds  of  trust  in  the  bill  mentioned,  they  having 
before  the  filing  of  their  bill  acceded  thereto,  and  not 
having  in  any  way  acted  inconsistently  with  their  claim- 
ing to  have  the  benefit  of  the  same."  The  appeal  must 
be  dismissed  with  costs. 

(fl)  1  Vem.  260.  (6)  2  IT.  4-  J.  18. 
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LEES  V.  MASSEY.  ^^^-  ^3. 16. 

March  13. 

npHIS  was  an  appeal  from  a  decision  of  the  Master  of    Before  The 
the  Rolls,  turning  upon  the  construction  of  the     Chancellor 

will  of  Thomas  Smith.  ^  ^o*"^ 

Campbell 
and  The 

Thomas  Smith,  by  will  dated  the  1st  of  April,  1823,    ^^^^^^ 

devised  his  real  estate  upon  trust  to  pay  a  moiety  of  the  ^  testator  gave 

rents  to  his  wife  Margaret  Smith  for  her  life,  and  as  to  ^^^  ^^^^^^  ^ 

,       trustees  upon 
the  other  moiety,  to  apply  the  same  towards  the  main-  trust  to  pay  a 

tenance  of  his  daughter  Margaret  Smith,  and  after  the  "^tetohiswUe 

decease  of  his  wife  he  gave  all  his  real  estates  to  his  for  life,  and  the 

daughter  Margaret  Smith,  her  heirs  and  assigns  for  ever.  ^^^  themain- 

Then  followed  a  proviso  on  which  the  present  question  tenance  of  his 

daughter,  and 
arose  : —  after  the  wife's 

"  Provided  nevertheless,  that  in  case  of  the  decease  all  the  estate* 

of  my  said   daughter  Margaret   Smith  without   lawful  ^  J?"  daughter 

m  fee,  provided 
issue,  and  my  said  wife  Margaret  Smith  her  surviving,  that  if  the 

then,  and  in  such  case,  I  bequeath  such  last-mentioned    l"^!^^*^ 

estates  to  her  my  said  wife  for  life,  and  after  her  decease  without  lawful 

to  my  relations,  share  and  share  alike."  her  surviving* 

then  he  gave 
mi  1.    -I  .       ^      ..   -i^^^  the  estate  to  his 

Ihe  testator  died  in  April,  1823.  wife  for  life, 

and  after  her 

-UM  ft    .  »      1       -I        1  11  o    y       death "  to  my 

Margaret  bmith,  the  daughter,  was  at  the  date  of  the  relations,  share 

testator's  will,  and  at  his  death,  his  only  child,  and  so  at  •"^  *!l*'^ 

his   died  almost 
immediately 
^fter  making  his  will,  and  his  daughter  was  his  only  child.    She  died  without  issue  in 
the  lifetime  of  the  wife. 

Held,  that  '*  relations"  meant  next  of  kin,  and  that  the  period  of  ascertaining  them 
was  not  to  be  postponed  till  the  death  of  the  widow ;  but  whether  they  were  to  be 
ascertained  at  the  death  of  the  testator  or  of  the  daughter,  quare. 

Per  the  Lord  Chancellor,  the  death  of  the  daughter  was  the  period  for  ascertaining 
them. 

Vol.  Ill— 1.  I  D.F.J. 
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his  death  his  heiress- at-1  aw  and  sole  next  of  kin.  She 
afterwards  died  without  issue  in  1832,  in  the  lifetime  of 
Margaret  Smith  the  widow.  Margaret  Smith  the  widow 
died  in  1857. 

The  testator  had  a  sister,  Ann  Lees,  who  survived  him, 
and  also  survived  his  daughter.  If  the  testator  had  had 
no  child,  Ann  Lees  would  have  been  his  heiress-at-law 
and  sole  next  of  kin  at  his  death.  She  was,  at  the  death 
of  Margaret  the  daughter,  the  sole  next  of  kin  of  the 
testator  and  the  heiress-at-law  both  of  the  testator  and 
of  his  daughter  Margaret. 

After  the  death  of  the  widow,  the  question  arose  who 
were  entitled  under  the  gift  to  the  testator's  ''  relations.'* 
The  Plaintiffs,  who  derived  title  under  Ann  Lees^  "wet^ 
entitled,  if  the  period  for  ascertaining  the  relations  who 
were  to  take  was  the  death  of  the  testator  or  the  death 
of  Margaret  Smith  the  daughter.  The  Appellants  were 
the  persons  who  answered  the  description  of  the  testator's 
next  of  kin  at  the  death  of  the  widow. 

The  Master  of  the  Rolls  made  a  decree  declaring  that 
the  word  "  relations"  was  equivalent  to  "  next  of  kin,*' 
and  that  the  class  of  next  of  kin  was  to  be  ascertained 
at  the  death  of  the  testator.  The  present  appeal  was 
brought  from  the  latter  declaration  and  the  directions 
consequent  thereon* 

Mr.  jR.  Palmer  and  Mr.  Little  for  the  Appellants. 

In  this  case  the  word  used  is  '^reladons,"  and 
although  the  Court,  to  escape  from  the  indefiniteness  of 
the  word,  construes  it  next  of  kin  according  to  the 
Statute  of  Distributions,  yet  the  case  stands  on  a 
different  footing  from  one  in  which  the  Statute  of  Dis- 
tributions 
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tributions  is  referred  to,  as  it  was  in  Bullock  v,  Dmones  {a\  1 8G1  • 
A  reference  to  the  Statute  of  Distribations  priin&  facie 
refers  us  to  the  death  of  the  testator,  and  a  stronger  con- 
text is  necessary  to  alter  the  period  than  in  a  gift  con- 
taining no  such  reference.  The  gift  here  in  question  is 
in  defeasance  of  an  absolute  gift  to  his  only  child,  and 
he  cannot  have  intended  to  substitute  for  it  a  gift  which 
would  take  efiect  in  her  favour,  which  this  would, 
according  to  the  construction  put  upon  the  proviso  by 
the  Master  of  the  Rolls.  [The  Lord  Chancellor: 
He  might  have  bad  other  children.]  The  will  proceeds 
on  the  footing  of  his  having  only  one  child,  and  not 
expecting  to  have  any  more»  Jones  v.  Colbech  {b),  is 
almost  identical  with  the  present  case,  aod  supports  our 
contention  that  the  death  of  the  widow  is  the  period  for 
ascertaining  the  class.  Its  authority  is  recogni^^d  in 
Say  V.  Creed  (c),  Bradley  v.  Barlow  (d),  and  Wi42rton 
V.  Barker  {e).  In  Tiffin  v.  Longman  (/),  relations  were 
ascertained  at  a  future  period.  Reyner  v.  Mowbray  {g), 
is  an  authority  which  we  do  not  dispute,  but  it  had 
nothing  to  take  the  case  out  of  the  ordinary  rule. 
Masters  v.  Hooper  {h),  is  of  the  same  nature ;  Briden  v. 
Hewlett  (i) ;  Clapton  v.  Buhner  (k),  are  in  our  favor. 
The  cases  where  the  class  has  been  ascertained  at  the 
death  have  nearly  all  been  cases  of  a  gift  for  life 
with  remainder  over :  Ware  v.  Rowland  (/) ;  Bird  v. 
Luckie{tn);  Gundry  v.  Pinniger{n)\  Cable y.  Cable (o); 
Downes  v.  Bullock  (p),  is  in  the  same  category.    Where 

the 

(fl)  25  Btav,  55;  9  H.o/L.  (i)  2  M.  4*  K.  90. 

Cai.  1.  (k)  5  M.^  C.  108. 

(6)  8  Va.  38.  (/)  2  PhilL  635. 

(r)  5  Hare,  580.  (m)  8  Hare,  301. 

(<0  It.  589.  (it)  14  Beav.  94;  1    De  G., 
(e)  4  K,  *  J.  483.  Ai.  *  G.  502. 

(J)  15  Beav.  275.  (o)  16  Beav.  507. 

{g)  3  £ro.  C,  C.  234.  (/»)  25  Bern.  55. 
(A)  4  Bro.  ex.  207. 
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1861.  the  gift  is  not  simply  in  remainder,  but  takes  place  in 
substitution  for  a  previous  gift,  it  is  repugnant  and 
absurd  to  construe  the  substituted  gift  so  as  to  make  it 
apply  only  in  favor  of  the  first  taker,  when  the  testator 
must  have  known  that  person  to  be  the  only  person  who 
could  answer  the  description  if  applied  to  the  time  of 
his  death.  The  death  of  the  testator^  therefore,  cannot 
be  the  period  for  ascertaining  the  class,  and  the  words 
must  be  referred  to  the  period  of  distribution. 

Mr.  Selwyn  and  Mr.  Leonard  Field  in  support  of  the 
decree. 

Dowries  v.  Bullock  is  in  substance  the  same  as  the 
present  case.  It  is  established  that  giving  a  particular 
interest  to  an  individual  does  not  in  the  least  affect  his 
right  to  take  under  a  gift  over  to  persons  answering  a 
certain  description.  In  Seifferth  v.  Badham,  the  prin- 
ciple is  shown ;  the  testator  makes  specific  dispositions 
up  to  a  certain  point,  then  leaves  the  property  to  devolve 
according  to  law.  [The  Lord  Justice  Turner:  That 
is  a  good  argument  in  favor  of  holding  a  gift  to  next  of 
kin  to  apply  to  those  answering  the  description  at  the 
death,  but  does  it  apply  to  a  gift  to  " relations"?]  Tiffin 
V.  Longman,  which  is  used  against  us,  is  explained  in 
Gorbell  v.  Davison  (a).  No  substantial  distinction  can 
be  drawn  from  the  fact  that  the  Statute  of  Distributions  is 
not  mentioned ;  it  still  comes  to  a  question  of  the  time 
for  ascertaining  a  class,  and  the  general  rule  must 
prevail  unless  there  are  words  to  vary  it  The  argu- 
ments on  the  other  side  are  disposed  of  by  the  judgments 
in  Ware  v.  Rowland  (i) ;  Seifferth  v.  Badham  (c),  and 
Pearce  v.  Vincent  (rf).  The  argument  there  was,  that 
the  tenant  for  life  ought  to  be  excluded,  and  if  there  be 

any 

(a)  18  Beav.  566.  (c)  9  Beav,  370,  374. 

(6)  2  FhiU.  635,  639.  (</)  2  Keen,  230. 
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any  inference  at  all  from  the  circuntstance  of  the  tenant  1861. 
for  life  being  a  person  who  must  constitute  or  be  a 
member  of  the  class  in  whose  favor  the  ultimate  gift 
is  made^  it  would  be  that  the  tenant  for  life  ought  to  be 
excluded,  not  that  a  different  time  for  ascertaining  the 
class  ought  to  be  chosen,  and  so  said  Vice-Chancellor 
Kindersley  in  Lee  v.  Lee  (a),  Urquhart  v.  Urqukart  (b) ' 
was  very  like  this  case,  and  there  the  next  of  kin  at 
the  death  of  the  testator  took.  [The  Lord  Justice 
Turner:  Was  iSay  v.  Creed  {c)  referred  to?]  No,  it 
was  later  in  date.  The  principles  laid  down  in  Gundry 
V.  Pinniger(d)  are  in  our  favor,  though  the  circum- 
stances were  too  dissimilar  for  the  case  as  a  whole  to 
have  any  bearing  on  the  present.  Jones  v.  Colbeck  has 
been  unfavorably  observed  upon  in  Ware  v.  Rowland (e); 
Urquhart  v.  Urquhart  (/) ;  Ford  v.  Ford  (g) ;  Wharton 
V.  Barker  (A) ;  Lee  v.  Lee  (i),  and  Re  Barber's  Trust  (A). 
We  rely  on  Rayner  v.  Mowbray  (Z) ;  Masters  v. 
Hooper  (m);  Bird  v.  Luckie(n);  Holloway  v.  Hoi- 
hway  (o),  and  Wilkinson  v.  Garrett  (p),  as  being  in  our 
favor,  and  in  the  last  of  these  cases  the  gift  over  was  in 
derogation  of  a  prior  absolute  gift,  as  in  the  present  case. 

Mr.  Renshaw  and  Mr.  Kekewick,  for  other  parties. 

Mr.  Palmer,  in  reply. 

It  is  dangerous  to  rely  on  general  expressions  without 
rqs[ard  to  the  circumstances  of  the  particular  cases  in 
which  they  were  used.     The  observations  upon  Jones  v. 

Colbeck 

(a)  8  W.  Rep,  443.  (i)  8  W.  Rep.  444. 

(6)  13  Sim,  613.  (k)  1  Sm.  *  Giff.  118,  122. 

(c)  5  Hare,  580.  (/)  3  Bro   C.  C  234. 

(d)  I  De  G.,  M.  if  G.  502.  (m)  4  Bro,  C.  C.  207. 
(«)  2  PhilL  f535,  639.  (n)  8  Hare,  301. 
(/)  13  Sim,  613,  627.  (o)  5  Ves,  399. 

*(g)  0  Hare,  486,  495.  (p)  2  Coll.  643. 

(A)  4  X.  ^  J.  483. 
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1861.  Colbick  which  have  been  referred  to  are  directed  against 
its  being  treated  as  laying  down  a  general  rule.  They  do 
not  impeach  it  as  an  unsound  decision  upon  the  con- 
struction of  the  instrument  to  which  it  relates.  The 
cases  cited  against  us  may  be  divided  into  two  classes. 
First,  cases  in  which  there  is  a  simple  gift  for  life,  with 
remainder  to  the  next  of  kin,  relations,  or  heirs-at-law. 
The  general  rule  in  favor  of  early  vesting  there  fixes 
upon  the  death  of  the  testator  as  the  period  for  ascer- 
taining the  class.  Masters  v.  Hooper^  Lee  v.  Lee^ 
Pearce  v.  Vincent  and  Wilkinson  v.  Oarrett  are  all  of 
this  class ;  the  last  case  not  being  one  in  which  the  gift 
over  was  in  derogation  of  a  prior  gift,  but  a  case  of  alter- 
native limitation.  Secondly,  cases  in  which  there  ane 
introduced  into  the  will  words  of  contingency  or  futurity, 
or  apparent  contingency  or  futurity,  but  with  a  reference 
to  the  Statute  of  Distributions,  which  reference  points  to 
the  testator's  death,  and  prevents  the  words  of  contingency 
or  futurity  having  effect  Bulloch  v.  Downes,  Seifferth  v. 
Badham,  Bird  v.  Luckie  and  Holloway  v.  Holloway 
are  all  of  this  class.  These  are  two  classes  of  cases  to 
which  the  general  rule  is  applicable,  and  we  do  not  ask 
the  Court  to  shake  it.  The  present  is  not  such  a  case, 
nor  is  any  case  referred  to  on  the  part  of  the  Re- 
spondents as  being  at  all  like  the  present,  except 
Urquhart  v.  Urquhart  and  Wilkinson  v.  Oarrett.  But 
Urquhart  v.  Urquhart  is  in  reality  quite  unlike  the 
present  case.  Nothing  was  there  given  to  the  daughter 
except  on  a  contingency  which  did  not  happen,  and  the 
will  was  so  framed  that  if  the  word  *^  daughter"  had  been 
written  instead  of  "  next  of  kin,*'  the  will  would  have 
been  perfectly  logical  and  consistent.  In  Wilkinson  v. 
Garrett  there  was  no  gift  to  the  son  unless  he  attained 
twenty-five ;  if  he  did  not,  the  testator  gave  the  property 
to  his  own  heirs,  executors  or  administrators,  which  was 
in  efiect  saying  ^*  in  that  event  let  the  law  take  its  course." 

Here 
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Here  the  testator  gives  to  a  person  who,  as  he  well  1861. 
knew,  would  be  his  sole  heiress-at-law  and  next  of  kin, 
an  absolutely  vested  interest,  and  then  provides  for  its 
being  taken  away  in  certain  events,  giving  it  over  to  his 
'' relations,"  without  any  reference  to  the  course  in 
which  the  law  would  carry  it,  and  describing  the  objects 
of  gift  by  a  word  which  can  only  mean  heir-at-Jaw  or 
next  of  kin  by  legal  construction.  To  apply  the  ordinary 
rule  here  makes  the  testator  take  the  property  away  from 
his  daughter  in  a  certain  contingency,  only  to  give  it 
back  to  her  by  another  description ;  for,  looking  at  the 
frame  of  this  will,  h^  clearly  cannot  be  considered  to 
have  contemplated  having  other  children,  the  will  being 
so  framed,  that  if  the  daughter  died  in  his  hfetime  there 
would  be  a  complete  intestacy  beyond  the  widow's 
interest.  In  such  a  case  as  this,  Jones  v.  Colbeck 
applies.  The  ratio  decidendi  of  Sir  W.  Grant  has  not 
been  rejected  in  later  decisions,  as  has  been  contended. 
In  Wharton  v.  Barker  (a),  the  Vice-Chancellor,  though 
be  says  that  the  circumstance  of  the  tenant  for  life  being 
the  sole  next  of  kin  is  not  alone  enough  to  vary  the  con^ 
struotion,  treats  it  as  being  a  material  element  in  ascer- 
taining the  construction,  and  I  do  not  dispute  his  view. 
[The  Lord  Chancellor:  What  principle  of  law  do 
you  contend  to  be  laid  down  in  Jones  v.  Colbeck  ?]  I 
do  not  treat  it  as  laying  down  any  general  rule,  but  I 
treat  it  as  deciding  that  a  gift  to  relations  will  not  be  so 
construed  as  to  make  it  take  effect  in  favor  of  a  person 
who  at  the  death  of  the  testator  was  the  sole  next  of  kin, 
and  had  an  absolute  gift  made  to  her  in  a  particular 
event  and  taken  away  in  favor  of  the  "  relations'*  in 
another  particular  event.  This  case  possesses  all  the 
elements  on  which  Sir  W.  Chant  went  in  Jones  v.  Colbeck^ 
and  is  a  still  stronger  case,  there  not  having  there  been 

an 

(a)  4  A.  4-  J.  483. 
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an  exhaustive  gift  of  everything  in  the  first  instance  to 
the  daughter  and  a  taking  away  of  it  in  a  certain  event. 
Then  as  to  the  argument  that  the  class  may  be  ascer- 
tained at  the  daughter's  death,  there  is  no  authority  for 
ascertaining  a  class  at  any  other  period  than  either  tbd 
death  of  the  testator  or  the  period  of  distribution.  The 
word  "relations"  does  not  point  to  any  time,  and  there 
is  no  ground  for  assuming  an  immediate  period.  Where 
there  is  a  contingent  gifl  not  vesting  at  the  death  of  the 
testator,  and  there  is  nothing  to  point  to  any  particular 
time,  the  period  of  distribution  is  the  time  of  vesting ; 
Leake  v.  Robinson  (c)  ;  Leeming  v.  Sherratt  (rf). 


Judgment  reserved. 


March  13.         The  LoRD  CHANCELLOR,  after  stating  the  facts  of  the 
case,  proceeded  as  follows  : — 

All  parties  agree  that  the  word  "  relations"  in  the  will 
is  equivalent  to  "  next  of  kin,"  and  the  question  is,  at  what 
time  was  the  class  of  next  of  kin  to  be  ascertained ;  on 
the  death  of  the  testator ;  on  the  death  of  his  daughter ; 
or  on  the  death  of  the  widow  ? 

The  Master  of  the  Rolls  decided,  according  to  the 
general  rule,  that  the  death  of  the  testator  was  the  true 
time.  But  the  Respondents  will  be  entitled  to  succeed 
if  it  was  either  the  death  of  the  testator  or  the  death  of 
the  daughter;  and  the  Appellants  must  make  out  that 
the  true  time  was  the  death  of  the  widow. 


The  general  rule  was  considered  perfectly  well  settled 
in  the  late  case  of  Bullock  v.  Downes  in  the  House  of 

Lords ; 

(fl)  2  Mer,  363.  (6)  2  Hare^  14. 
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Lords ;  and  indeed  it  was  fully  admitted  by  Mr.  Palmer, 
counsel  for  the  Appellants.  But  he  truly  said  there  are 
exceptions  to  that  rule, — either  where  the  testator  intro- 
duces an  adverb  of  time  expressly  postponing  the  period, 
or  where  there  are  limitations  in  the  will  mconsistent 
with  his  intention  being  that  the  class  should  be  ascer- 
tained at  his  own  death. 

Such  limitations  I  do  think  are  to  be  found  in  this 
will.  The  testator  gives  to  his  daughter,  on  the  death 
of  his  wife,  a  fee  simple  in  his  real  estates ;  devising 
them  to  her  nominatim,  "  to  my  said  daughter  Margaret 
Smith,  her  heirs  and  assigns."  Can  it  be  supposed  that 
he  really  meant  the  same  Margaret  Smith,  under  the 
designation  of  '^my  relations"  (meaning  his  next  of  kin) 
who  were  to  take  **  share  and  share  alike."  He  knew 
that  she  was  his  sole  heir  at  law  and  sole  next  of  kin. 
But  the  individuals  to  take,  at  the  death  of  his  daughter 
without  issue  in  the  lifetime  of  his  widow,  he  did  not 
know,  and  he  describes  them  as  a  class,  and  he  could 
hardly  have  meant  this  class  to  be  ascertained  at  his  own 
death. 

Therefore,  I  cannot  agree  with  the  view  of  the  case 
taken  by  the  Master  of  the  Rolls. 

But  still  the  remainder  limited  after  the  death  of  the 
widow  must  vest  as  soon  as  possible,  and  I  can  see  no 
reason  for  postponing  the  time  for  that  vesting  later  than 
the  death  of  the  daughter  without  issue  in  the  lifetime  of 
the  widow.  This  may  well  have  been  the  intention  of 
the  testator.  What  would  be  the  state  of  his  family  at  the 
death  of  his  daughter  without  issue  he  could  not  tell ; 
but  having,  in  that  event,  no  direct  descendant,  he  pro- 
bably meant  to  let  in  his  collateral  relations  or  next  of 
kin,  who  could  then  be  as  well  ascertained  as  at  the  death 
of  his  widow. 

Therefore, 
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Therefore,  the  rule  of  law  and  the  miention  of  th^ 
testator  seem  to  me  to  concur  in  fixing  the  death  of  the 
daughter  aa  the  time  when  the  class  should  be  ascertained 
and  the  remainder  should  yesL 

I  am  not  aware  of  any  case  in  which  it  was  held  that 
the  class  should  be  ascertained  at  the  death  of  the 
testator  at  variance  with  this  construction  of  the  present 
will ;  Seifferth  v.  Badham  (a),  was  chiefly  relied  upon 
by  the  Appellants;  but  there  is  a  manifest  distinction 
between  the  testator's  supposed  intention  in  favor  of  or 
against  particular  persons,  and  a  clear  inference  that  from 
his  designation  of  a  person,  and  his  description  of  a  class, 
he  could  not  have  intended  the  person  designated  to  form 
the  class.  I  would  avoid  nice  and  refined  distinctions  in 
construing  wills  according  to  the  caution  of  the  Master 
of  the  Rolls  in  that  case.  Jones  v.  Colbeck  is  so  far 
an  authority,  that  where  the  intention  of  the  testator  ia 
clearly  expressed  to  postpone  the  ascertaining  of  the 
class  beyond  his  own  death,  this  intention  is  to  be  carried 
into  efiect 

Upon  the  whole,  I  am  of  opinion  that  the  decree 
should  be  affirmed,  but  that  as  there  was  very  reason- 
able ground  for  appealing,  and  we  do  not  decide  for 
the  Respondents  on  the  same  ground  taken  by  the 
Master  of  the  Rolls,  the  appeal  should  be  dismissed 
without  costs,  and  the  deposit  should  be  returned  to  the 
Appellants. 

The  Lord  Justice  Turner. 

In  my  opinion  the  decision  of  the  Master  of  the  Rolls 
is  correct,  and  the  appeal  must  be  dismissed. 

The 
(a)  9  Beao.  370. 
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The  first  question  to  be  considered  appears  to  me  to  1861. 
be  what  estate  did  Margaret^  the  daughter^  take?  She 
may  have  taken  an  estate  tail  in  one  moiety  immediate^ 
and  in  the  other  moiety  expectant  on  the  death  of  ilfar- 
garet  the  wife ;  or,  which  I  think  is  the  better  opinion, 
she  may  have  taken  a  vested  estate  in  fee  simple  liable 
to  be  divested  in  the  event  of  her  death  without  issue  in 
the  lifetime  of  Margaret  the  wife.  If  she  took  an  estate 
tail|  there  is  nothing,  so  far  as  I  can  see,  which  could 
prevent  the  remainder  from  immediately  vesting  in  the 
relations,  that  is  the  next  of  kin,  at  the  death  of  the 
testator ;  if,  on  the  other  hand,  she  took  a  vested  estate 
in  fee  simple  liable  to  be  divested  in  the  event  above 
referred  to,  the  testing  might  be  suspended  until  the 
happening  of  that  event,  and  might  then  take  place  in 
fkvor  of  the  next  of  kin  at  the  death  of  the  testator  or 
of  the  next  of  kin  at  the  death  of  the  daughter;  but  upon 
what  ground  could  the  vesting  be  suspended  until  the 
death  of  the  widow,  or  could  it  take  effect  in  favor  of 
the  next  of  kin  at  her  death.  Upon  the  happening 
of  the  event  the  limitations  would  stand  thus : — To  the 
widow  for  life,  with  remainder  to  the  next  of  kin  of  the 
testator ;  and  the  remainder  of  course  would  immediately 
vest  and  there  would  be  nothing  to  divest  it*  The  cir- 
cumstance of  the  gift  being  to  a  class  makes  no  distinction 
in  this  respect.  Smith  v.  Palmer  (d),  is  an  authority  which 
seems  to  me  to  have  an  important  bearing  upon  this  case. 
This  case,  indeed,  seems  to  me  to  be  more  strong  in 
favor  of  the  vesting  not  being  suspended  until  the  death 
of  the  tenant  for  life,  from  the  circumstance  of  the  sub- 
ject of  the  disposition  being  real  and  not  personal  estate, 
the  rule  in  favor  of  vesting  being  more  strong  in  the  case 
of  real  than  of  personal  property. 

It  was  said,  however,  on  the  part  of  the  Appellants, 

Uiat 
(a)  7  Hare.  225. 
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1861.  that  the  case  of  Jones  v.  Colbeck  governs  this  case,  but 
the  case  of  Jones  v.  Colbeck  appears  to  me  to  be  clearly 
distinguishable.  In  that  case  not  only  was  the  disposi* 
tion  of  personal  estate  only,  not  of  real  estate,  but  the 
vesting,  if  suspended  at  all,  was  necessarily  suspended 
until  the  death  of  the  tenant  for  life.  There  was  no 
intermediate  period  at  which  the  interest  of  the  next  of 
kin  could  vest.  Here,  if  the  interest  did  not  vest  at  the 
death,  a  question  which  the  circumstances  of  the  case 
render  it  unnecessary  to  decide,  there  is  no  ground  for 
postponing  the  vesting  beyond  the  death  of  the  daughter, 
and  the  circumstance  of  the  relations  coming  in,  as  they 
were  clearly  intended  to  do,  by  way  of  substitution  for 
the  daughter,  is  certainly  not  favorable  to  the  vesting 
being  suspended  beyond  the  period  of  her  death.  With 
respect  to  the  authority  of  the  case  of  Jones  v,  Colbeck^ 
which  in  the  course  of  the  argument  was  so  much  in- 
sisted upon  on  the  one  side  and  impeached  on  the  other, 
it  is  not,  I  think,  necessary  for  us  to  give  any  opinion, 
but  I  have  no  hesitation  in  saying  that  the  ground  on 
which  the  decision  in  that  case  rested  seems  to  roe  to 
have  been  perfectly  sound.  The  case,  as  I  understand 
it,  proceeded  upon  this,  that  the  testator  had,  by  his  will, 
sufficiently  indicated  his  intention  that  the  property  should 
go  to  his  next  of  kin  at  the  death  of  his  daughter. 
Whether  that  conclusion  was  right  or  not,  and  I  am  by 
no  means  satisfied  that  it  was  wrong,  it  cannot,  I  think, 
be  disputed,  that  if  it  was  correct,  the  decision  was  well 
founded.  In  these  cases,  no  less  than  in  other  cases  of 
dispositions  by  will,  the  intention  of  the  testator,  if  suffi- 
ciently expressed  or  indicated,  must  govern,  and  the 
question  in  each  case  must  be  whether  the  intention  is 
sufficiently  expressed  or  indicated.  It  is  not  a  question 
which  can  be  measured  by  rule.  In  determining  it  in 
cases  of  this  nature,  the  question  must  often  be  whether 
the  testator  has  intended  to  give  to  those  who  may  fill 

a  particular 
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a  particular  character  at  a  particular  time,  or  whether  he 
has  meant  that  the  property  should  go  as  the  law  would 
give  it ;  a  question  not,  as  I  venture  to  think,  to  be  deter- 
mined, at  all  events  where  the  disposition  is  of  personal 
estate,  without  taking  into  consideration  the  distinction 
between  gifts  to  next  of  kin  simply  and  to  next  of  kin 
according  to  the  Statute  of  Distributions,  and  without 
bearing  in  mind  also  that  if  the  property  was  meant  to 
go  as  the  law  would  give  it,  it  may  not  have  been  neces- 
sary for  the  testator  to  express  that  intention.  I  agree 
with  the  Lord  Chancellor  in  thinking  that  there  should 
be  no  costs  of  this  appeal. 


1861. 


in  the  Matter  of  THOMAS  WOOD,  a  Person  of 

Unsound  Mind,  and 
In  the  Matter  of  the  Trustee  Act,  1850,  and 
In  the  Matter  of  the  Trusts  of  the  Will  of  GEORGE 

STORY. 

rilHIS  was  a  petition  for  the   appointment  of  new 
trustees  of  the  will  of  George  Story,  and  for  a 
vesting  order. 

The  testator  died  in  1836,  leaving  a  will  by  which  he 
appointed  his  wife  Amelia  and  two  other  persons  his 
executors,  and  directed  a  sum  of  1,000/.  to  be  laid  out  in 
government  securities,  and  held  on  certain  trusts  for  his 
widow  and  children. 

The  three  executors  proved  the  will,  and,  in  pursuance 
of  the  above  directions,  invested  1,000/.  in  their  joint 
names  in  New  £3  per  Cent.  Bank  Annuities. 

Some 


March  15. 

Before  The 
Lords  Jus- 
tices. 

The  wife  of  a 
lunatic  was  the 
sole  surviving 
tnisteeofasum 
of  stock.    An 
order  was  made 
appointing  new 
trustees  in  the 
place  of  the 
married  wo- 
man and  the 
deceased  trus- 
tees, and  vest- 
ing in  the  new 
trustees  the 
right  to  transfer 
the  stock. 
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Some  titne  afterwards  the  widow  intermarried  with 
Tkcmas  Wood.  In  February,  I860,  he  was  found  a 
hinatic  by  inquisition,  and,  the  other  two  executors  having 
died,  it  had  now  become  impossible  to  obtain  payment  of 
the  dividends,  as  the  bank  would  not  pay  them  to  the  wife 
without  the  husband's  concurrence. 

The  cestuts  que  trust  presented  a  petition  for  the  ap- 
pointment of  new  trustees  and  a  vesting  order. 

Mr.  Marten  for  the  Petitioners. 

[The  Lord  Justice  Turner  asked  whether  the  hus- 
band could  be  considered  a  trustee  within  the  meaning 
of  the  Trustee  Act,  1850.] 

The  case  is  similar  in  principle  to  JSx  parte  BracU 
thaw  (a),  where  it  was  held  that  the  husband  of  an 
executrix  was  a  trustee  within  the  meaning  of  the  22nd 
section.  The  husband  in  such  a  case  as  the  present  ia 
tlie  legal  owner  during  the  coverture,  and  has  the  sole 
power  of  disposition  over  the  stock,  though  he  has  not  a 
title  which  will  devolve  to  his  representatives.  The  case 
is  clearly  within  the  mischief  intended  to  be  remedied  by 
tlie  act,  and  it  is  submitted  that  it  comes  within  the  terms 
of  the  act ;  Sects.  2, 5, 32, 35 ;  Williams  on  Executors (b). 

Mr.  Caldecott,  for  the  Committee,  asked  for  his  costs 
out  of  the  fund. 

Their  Lordships  made  the  order  as  prayed,  and  gave 
the  Committee  his  costs  out  of  the  fund. 

(«)  2  De  G.,  M.  4  O.  000.  (b)  Part  3,  bifok  I,  ck.  4. 
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COOK  V.  DAWSON. 

AfarcAyl8.2l. 
HIS  was  an  appeal  from  a  decision  of  the  Master  of    Before  The 
the  Rolls,  that  the  executrix  of  Thomas  Dawson    ^^»'>»«^"»- 
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was  not  able  to  make  a  good  title  to  the  estates  devised  a  testator, 

by  his  will.  after  directing 

"^  #  his  debU  to  be 

paid  by  his 
The  testator's  will,  dated  the  4th  of  July^  1859,  was  executrix, 
.        P  II  gave  his  real 

in  part  as  follows :—  fnd  personal 

«  First,  I  will  and  direct  that  all  my  just  debts,  funeral  foH-?eI  w^if 

and  testamentary  expenses  be  fully  paid  and  satisfied  by  •*»«  found  the 

.      y  n.  ,  .         renUnotsuffi- 

my  executrix  hereafter  named  as  soon  as   convenient  cientforher 

shall  be  after  my  decease."     The  testator  then,  after  ra^ntenance 

,  ,  -^  '  and  comfort, 

giving  his  personal  estate  to  his  wife  for  life,  proceeded  he  gave  her 

as  follows: — "  I  give,  devise  and  bequeath  to  my  wife  ,^ortea£e\he 

Hannah  Dawson  all  and  singular  my  real  estate  situate  real  estate  so 

and  being  at,  &c.  and  elsewhere,  and  that  she  shall  y^  needful  for 

receive  the  rents,  benefits  and  annual  proceeds  thereof  ^^^  mainte- 
nance and 
for  and  during  the  term  of  her  natural  life.     And  if  my  comfort  Held^ 

said  wife  finds  that  the  net  rents  and  proceeds  of  the  said  [?**^  ^\  ^^ 

'^  tiou,  whether 

real   estate  be   inadequate  and  not  sufficient  for   her  the  executrix 

proper  maintenance  and  comfort,  I  give  her  full  power  ^^  J^^  ^^^ 

and  authority  to  mortgage  the  said  real  estate  as  far  as  payment  of 

shall  be  needful   for   her  maintenance    and  comfort."  doubtful  for 

Afler  the  decease  of  his  wife,  the  testator  limited  the  *^^  *>?«  ^^  ^^ 

forced  upon  a 
real  and  personal  estates  to  a  numerous  class  of  persons,  purchaser. 

and  appointed  his  wife  executrix. 

After  the  testator's  death  a  creditors*  suit  was  in- 
stituted, to  which  the  widow  was  the  sole  Defendant. 
A  decree  was  made  for  sale  of  the  real  estate.  The 
objection  was  taken  by  a  purchaser  under  the  decree, 
that  the  will  gave  the  executrix  no  power  to  sell,  and 

Vol.  III-2.  K  D.F.J.    that 
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that  therefore  a  good  title  could  not  be  made.  The 
Master  of  the  Rolls  held  that  the  title  was  bad,  and  dis- 
charged the  purchaser  (a)*  From  this  order  the  present 
appeal  was  brought. 

Mr.  jRoundell  Palmer  and  Mr.  Nalder,  in  support  of 
the  appeal.     ' 

A  general  direction  in  a  will  that  the  testator's  debts 
shall  be  paid,  will  charge  them  on  th»  real  estate;  a 
direction  that  the  executor  shall  pay  them  will  not  in 
general  do  so ;  but  where  there  is  a  devise  of  real  estate 
to  the  executor,  that  takes  away  the  restrictive  eflFect  of 
the  direction  that  he  shall  pay,  and  the  real  estate  is 
charged,  at  all  events  all  the  real  estate  over  which  he 
has  a  power  of  disposition ;  and  here  the  executrix  has  a 
power  of  disposing  of  the  fee  by  virtue  of  the  authority 
to  mortgage.  Clowdsley  v.  Pellham  (J)  is  in  our  favor. 
Finch  V.  Hattersley  (c),  is  on  all-fours  with  the  present 
case,  exQf  pt  that  in  that  case  there  were  no  words  suffi- 
cient to  give  the  executrix  any  power  of  dealing  with  the 
fee,  which  makes  our  case  all  the  stronger.  Robinson  v. 
Lowater(d)  shows  that  a  charge  of  debts  enables  the 
executor  to  sell.  [The  Lord  Justice  Knioht  Bruce: 
Lord  St,  Leonards  has  expressed  a  doubt  as  to  the  cor- 
rectness of  that  decision;  and  a  doubt  from  such  a 
quarter  deserves  attention.]  In  Wrigley  v.  St/hes{e), 
the  doctrine  was  perhaps  carried  too  far.  But  we  submit 
that  the  principle  of  Robinson  v.  Lowater  is  sound,  that 
where  there  is  a  charge  of  debts,  and  the  legal  estate  is 
so  devised  that  there  cannot  be  a  sale  by  the  devisees, 
the  executors  can  sell.  The  direction  that  the  executors 
shall  pay  the  debts  has  been  held  not  to  charge  the  real 

estates, 

(a)  29  Bfov.  123.  (c)  3  Run.  345,  n. 

(b)  1   Eq.  Ca.  Abr,  198;    1  {d)  5  De  G.,  M.  ^  G.  272. 
Fern.  411 ;  2  Vem.  229.  (e)  21  Beav.  337. 
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estates,  because  as  the  executor,  prim£L  facie,  can  only 
deal  with  the  personal  estate,  such  a  direction  is  held 
equivalent  to  a  direction  that  they  shall  be  paid  out 
of  the  personal  estate,  but  this  does  not  hold  where,  as 
here,  the  executrix  has  the  power  of  dealing  with  the 
fee.  In  &ct  it  is  questionable  whether  she  does  not  take 
the  fee ;  Jarm.  on  Wills  (a).  Dormay  v.  Borradaile  (6), 
and  the  observations  of  Lord  Campbell  in  Wolstencroft 
V.  Wolstencroft  (c),  support  our  contention. 


1861. 


Mr.  Giffard  and  Mr.  W.  Pearson  appeared  for  the 
purchaser,  but  were  not  heard,  and  the  case  was 
adjourned  till  the  21st. 


The  Lord  Justice  KNiGHt  Bruce. 

To  the  suit,  under  the  decree  in  which  the  sale  before 
us  has  been  made,  not  one  of  the  testator's  numerous 
devisees,  except  the  executrix,  has  been  made  a  party, 
nor  is  it  shown  that  any  one  of  them,  except  the 
executrix,  has  concurred  in  the  sale,  or  confirmed  it,  or 
is  willing  to  confirm  it.  Was  then  the  sale  which  the 
decree  directed  ill  and  inefiTectually  directed  by  it?  I 
think  that  it  was ;  unless,  at  least,  the  will  charged  the 
fee  simple  with  the  payment  of  the  testator's  debts. 
Did  the  will  do  so?  This  question  of  construction 
appears  to  me  one  of  difficulty  and  doubt ;  of  difficulty 
too  great,  and  doubt  too  serious,  to  render  the  title  one 
tit  to  be  forced  on  a  purchaser.  The  conclusion,  therefore, 
in  the  present  purchaser's  favor,  at  which  the  Master  of 
the  Rolls  has  arrived,  appears  to  me  right. 

Tlie 


(fl)   Vol  2,  p.  22b  {2nd  td.) 
b)  10  Bfov.  2G3. 


(r)  2  De  G.,  F.  if  J.  347. 


Manh  21. 
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The  Lord  Justice  Turner. 

This  is  one  of  those  cases  in  which  a  Court  of  Appeal 
ought  not  to  disturb  the  order  appealed  from,  except 
upon  the  clearest  grounds.  One  Judge  of  the  Court  has 
pronounced  the  title  bad :  if  we  were  to  declare  it  good 
our  decision  would  not  be  binding  on  adverse  claimants ; 
and  if  a  suit  should  be  instituted  to  impeach  the  pur- 
chaser's title,  a  future  Court  of  Appeal  might  differ  from 
us  in  opinion.  The  case  ought,  therefore,  to  be  clear  to 
demonstration  before  we  interfere  with  the  order  dis- 
charging the  purchaser.  I  have  examined  the  authorities 
and  do  not  think  the  case  by  any  means  clear.  The  title 
may  be  good  if  Finch  v.  Hattersley  ought  to  be  fol- 
lowed, but  I  find  that  Judges  of  the  Court  have  ex- 
pressed doubts  whether  that  case  ought  to  be  followed. 
I  am  of  opinion,  therefore,  that  the  title  in  the  present 
case  ought  not  to  be  forced  upon  a  purchaser. 
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In  the  Matter  of  RICHARD  BLANCHARD  a  Solicitor, 
and  In  the  Matter  of  the  Trustee  Act,  1850. 

And  In  the  Matter  of  the  Trusts  of  LE  DOULCET'S 
Mortgage  Deed. 


T 


Mar.  4,  5,  21. 


HIS  was  an  appeal   by  Mr.  Richard  JBlanchard,     Before  The 

a  solicitor,  from  an  order  made  by  Vice-Chancellor      ^ticeb."*" 

Stuart  upon  the  petition  of  Edmond  Louis  le  JDoulcet  The  cestuis 

and  Honorine  Hedioige  U  Doulcet,  presented  In  the  2  dVJ'the"'^^ 

Matter  of  the  said  Richard  JBlanchard,  a  solicitor  of  trustee  of 

this  Court,  and  In  the  Matter  of  the  Trustee  Act,  1850,  1^(0^0^^^. 

and  of  the  Trusts  of  the  Mortgage  Deed  of  Edmond  "fnted  a  peti- 

Louis  le  JDoulcet,   Elizabeth  Adile  le  Doulcet,  now  de  matter  of  the 

CanteloHy  sxii  Honorine Hedwige  le  Doulcet.  and  whereby  »oHcitor  and  ia 

^  '  •'the  matter  of 

It  was   ordered   as   follows : — "  That  Cfiarles  Francis  the  Trustee 

Trower  in  the  petition  named  be  appointed  a  trustee  of  ^^t  theltrusLe 
the  said  indenture  dated  the  28th  July,  1843,  in  sub-  had  taken  the 
stitution  for  the  said  Richard  Blanchard,  the  trustee  in  insolvent 
the    said    indenture  named,  without  prejudice   to   any  Acts,  had  re- 
question  as  to  the  right  of  Edmond  Louts  le  Doulcet  and  trusts,  refiised 

Honorine  Hedwige  le  Doulcet  to  make  the  said  Richard  J?  discharge 
*^  his  duties  as 

Blanchard  personally  answerable  for  any  deficiency  in  trustee  and 

respect  of  the  principal  sum  of  300Z.  and  interest  secured  conduc 

by  himself  in  the 
trusts,  and 
praying  the 
appointment  of  a  new  trustee  in  his  place  and  a  vesting  order.  The  trustee  denied 
or  offered  explanations  of  the  various  imputations  against  him,  claimed  a  balance  to  be 
due  to  him,  and  objected  to  being  removed  from  the  trusteeship.  An  order  was  made 
by  the  Vice-Chancellor  according  to  the  prayer  of  the  petition. 

Held,  on  appeal,  that  the  32nd  section  of  the  Trustee  Act  does  not  give  the  Court 
jurisdiction  under  the  act  to  displace  a  trustee  who  is  desirous  of  continuing  in  the 
trust. 

Heid,  also,  that  the  trustee  could  not,  under  the  summary  jurisdiction  of  the  Court 
over  solicitors,  be  removed  from  the  trust  for  acts  done  by  him,  not  in  the  character  of 
solicitor  or  in  any  relation  immediately  arising  out  of  that  character,  but  in  the  cha- 
racter of  trustee,  and  that  the  order  could  not  oe  sustained. 
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1861.  by  the  said  indenture,  and  that  the  messuage  and  land 
^"^^^^^  comprised  in  the  said  indenture  of  the  28th  July,  1843, 
Blanchard.  do  vest  in  the  said  Charles  Francis  Trower  for  all  the 
estate  and  interest  of  the  said  Richard  Blanchard  therein 
as  such  trustee  as  aforesaid,  to  be  held  by  the  said  Charles 
Francis  Trower  upon  the  trusts  by  the  said  indenture 
and  by  the  notice  dated  the  18th  November ^  1855, 
declared  and  constituted,  or  such  of  them  as  are  now 
subsisting  or  capable  of  taking  effect,  but  subject  to  any 
equity  of  redemption  therein,  and  subject  to  a  charge  of 
£33 : 6«.  8cf.,  with  interest  thereon,  and  to  such  other 
charge  or  lien  (if  any)  as  the  same  are  now  subject  to, 
and  that  the  right  to  sue  for  and  recover  the  sum  secured 
by  the  said  indenture,  and  any  interest  in  respect  thereof, 
do  also  vest  in  the  said  Charles  Francis  Trower  as  such 
trustee.  And  that  it  be  referred  to  the  proper  Taxing 
Master  to  tax  the  said  Edmond  Louis  le  JDoulcet  and 
Honorine  Hedwige  le  Doulcet  their  costs  of  and  relating 
to  the  said  application.  And  it  is  ordered,  that  such 
costs,  when  taxed,  be  paid  by  the  said  Richard  Blanchard 
to  the  said  Edmond  Louis  le  Doulcet  and  Honorine 
Hedwige  le  Doulcet.*^ 

The  petition  on  which  this  order  was  made  stated 
a  case  which  it  will  not  be  necessary  to  go  through  in 
detail.  Mr.  Blanchard  had  been  the  solicitor  of  the 
Petitioners  and  their  sister.  In  1 843  the  three  LeDoulcets 
requested  him  to  procure  them  an  investment  for  300/., 
and  the  money  was  accordingly  invested  on  the  security 
of  a  mortgage  by  demise  of  leasehold  property  made  to 
Mr.  Blanchard  as  a  trustee  for  them  and  containing  a 
power  of  sale.  In  1845  the  mortgagor  became  bankrupt, 
and  the  interest  from  that  time  fell  into  arrears.  The 
trustee  took  the  benefit  of  the  Insolvent  Acts  in  1850, 
and,  as  the  Petitioners  alleged,  concealed  this  fact  from 
them,  so  that  they  did  not  discover  it  till  December^  1859. 

In 
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In  1855,  the  Petitioners  and  their  sister  and  her  hus«  1861. 
band  served  on  Mr.  Blanchard  a  notice  requiring  him  ^^^*^^ 
to  exercise  the  power  of  sale,  but  he  had  never  done  so.  Blanchard. 
The  petition  further  alleged  that  Mr.  Blanchard  had 
from  1849  to  1852  been  in  the  occupation  of  the  pro- 
perty, that  he  had  subsequently  let  it,  and  paid  nothing 
to  the  cestuis  que  trust,  that  he  had  then  allowed  it  to 
remain  untenanted  and  get  out  of  repair,  and  that  a  for- 
feiture for  nonpayment  of  ground  rent  had  only  been 
prevented  by  Mr.  Trower's  paying  it  on  behalf  of  the 
cestuis  que  trust,  that  Mr.  Blanchard  had  refused  to  sell 
when  eligible  offers  were  made  by  purchasers,  and  that 
be  had  repudiated  the  character  of  trustee  and  claimed 
full  costs  for  business  done  by  him  as  a  solicitor.  There 
were  various  other  allegations  of  misconduct,  but  the 
above  will  sufficiently  show  the  nature  of  the  case  made. 
Mr.  Blanchard  entered  into  evidence  to  disprove  some  of 
the  imputations  against  him,  offered  explanations  of  the 
rest,  claimed  a  balance  to  be  due  to  him,  and  objected  to 
being  removed.  The  Vice-Chancellor,  however,  consi- 
dered that  a  case  had  been  made  out  for  removing  him, 
and  that  the  Court  had  jurisdiction  to  do  so  upon  the 
petition,  and  his  Honor  made  the  order  under  appeal. 

Mr.  Matins  and  Mr.  Speedy  for  the  Appellant,  con- 
tended, that  the  Trustee  Act  gave  no  jurisdiction  to 
remove  a  trustee  who  desired  to  continue  in  the  trust, 
and  that  a  suit  must  be  instituted  for  that  purpose ; 
since  a  trustee  had  a  right  to  have  his  accounts  taken, 
and  an  appointment  of  a  new  trustee  under  the  act  would 
be  no  discharge  to  the  old  trustee.  That  the  general 
authority  of  the  Court  over  solicitors  could  not  be 
exercised  in  respect  of  acts  done  by  a  solicitor  not  in 
that  character  or  in  any  relation  immediately  connected 
with  it,  but  only  in  the  character  of  trustee.  They 
further  urged,  that  even  if  the  trustee  could  be.  removed 

there 
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there  was  no  jurisdiction  to  make  him  pay  the  costs.    They 
referred  to  Re  Bridgman  (a) ;  Re  WoodburrCs  Trust  (6) ; 
Blancuard.    R^  Primrose  (c),  and  sections  IT^SG,  51  of  the  Trustee 
Act. 

Mr.  Haddan  in  support  of  the  order. 

The  petition  is  intituled  in  the  matter  of  the  solicitor, 
and  the  Court  under  its  general  jurisdiction  over  solicitors 
can  remove  the  Appellant  for  misconduct;  when  he  is  re- 
moved the  trusteeship  is  vacant,  and  then  the  Trustee  Act 
will  clearly  apply.  Apart  from  this,  the  trustee's  refusal 
to  act  brings  his  case  within  the  earlier  sections  of  the 
Trustee  Act.  It  is  a  known  practice  to  remove  trustees 
under  the  Bankrupt  Act;  here  the  trustee  has  become 
insolvent,  which  is  at  least  as  good  a  ground  for  his 
summary  removal ;  Re  Butter  field  {d)  \  Re  Barnes  (e)* 
The  Court  has  jurisdiction  to  order  the  trustee  to  pay 
costs ;  Manners  v.  Charlesworth  (J ),  which  was  decided 
upon  a  clause  very  similar  in  its  wording  to  the  61st 
section  of  the  Trustee  Act.  In  Re  Primrose,  the 
assignees  were  strangers  to  the  trust.  Re  Aitkin  (g), 
shows  that  the  Court  may  interfere  in  a  case  like  this  by 
virtue  of  its  summary  jurisdiction  over  solicitors. 

Mr.  Mqlins  in  reply. 

Judgment  reserved. 


March2\.         7%^  LoRD  JusTiC£  TuRNER,  after  Stating  the  order 
appealed  from,  proceeded  as  follows : — 

The  only  material  questions  raised  by  this  appeal  are, 

whether 

(a)  1  Drew,  if  Sm.  164,  (/)  15    Apr,  1833,  JtmmetVt 

(6)  I  DeG.^  J.  333.  Sugdent  Acts  {2nd  edit,),  p  156, 

(c)  23  Beav,  590,  599.  but  tee  contr^,  Re  Third  Burnt 

{d)  Seton  Dec.  399,403(2n(/  XVef  Building  Society,  16  Sim. 

edit.)  296. 

(e)  lb.  415.  (g)  4  fi.  4-  Aid.  47. 
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whether  the  Court  had  jurisdiction  under  the  Trustee  1861. 
Act  to  make  the  order  complained  of,  and  whether  the  ^^^f^^ 
order  could  properly  be  made  under  the  general  juris-  Blanch ard. 
diction  exercised  by  this  Court  over  its  solicitors  and 
officers.  It  is  not  necessary,  in  order  to  determine  these 
questions,  to  enter  into  the  details  of  the  case.  It  is 
sufficient  to  state  that  the  petition  on  which  this  order 
was  founded  states  a  mortgage  for  securing  the  sum  of 
300/.  made  to  the  Appellant,  who  was  at  that  time  the 
solicitor  of  the  Petitioners,  in  trust  for  the  Petitioners 
and  their  sister,  whose  interest  has  since  become  vested 
in  them ;  and  that  the  petition  alleges  that  the  Appellant 
has  repudiated  the  trust,  has  refused  to  discharge  the 
duties  imposed  upon  him  by  it,  and  has  otherwise  mis- 
conducted himself  in  the  discharge  of  those  duties — facts 
which  are  in  dispute  between  the  parties— the  Appellant 
excusing  himself  on  various  grounds  from  the  imputa- 
tions which  are  made  against  him,  and  claiming  a  balance 
to  be  due  to  him  on  account  of  the  trust. 

With  respect  to  the  jurisdiction  under  the  Trustee 
Act,  the  case,  I  think,  wholly  depends  on  the  thirty- 
second  section  of  the  act,  for  although  it  was  attempted  in 
argument  to  bring  the  case  within  some  of  the  earlier 
sections,  which  provide  for  the  cases  of  trustees  refusing 
to  do  certain  acts,  it  is  clear  that  the  preliminaries  re- 
quired by  those  sections  were  not  observed,  and  the  case, 
therefore,  cannot  be  brought  within  the  enactments.  It 
is  to  be  observed  too,  that  these  earlier  sections  do  not 
extend  to  the  appointment  of  new  trustees,  but  merely 
provide  the  means  of  doing  the  acts  which  the  trustee 
has  refused  to  do.  Looking  then  to  the  thirty-second 
section  of  the  act,  was  it  intended  to  extend  to  displacing 
trustees  who  were  desirous  to  continue  in  the  trust,  and 
appointing  others  in  their  place,  add  especially  to  dis- 
placing trustees  and  appointing  others  on  the  ground  of 

alleged 
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1861.       alleged  misconduct  in  the  trustees  to  be  displaced,  which 
P^  is  the  case  before  us?  I  think  not.    The  language  of  the 

Blamchard.    section,  although,  no  doubt,  very  general  and  extensive, 
does  not  seem  to  me  to  be  adapted  to  such  cases.     It  is^ 
"whenever  it  shall  be  found  expedient,"  words  which 
seem  to  me  to  import  that  the  section  was  meai^t  to 
apply  to  cases  in  which  there  might  be  a  question  of 
expediency,  but  there  could  scarcely  by  possibility  be 
any  case  of  a  continuing  trust  (and  it  is  to  such  trusts 
the  section  applies)  in  which  it  would  not  be  expedient 
that  a  delinquent  trustee  should  be  removed  and  a  new 
trustee  appointed  in  his  place.     Whatever  doubt,  how- 
ever, there  might  be  upon  the  very  general  words  of  this 
section  seems  to  me  to  be  removed  by  the  context  of  the 
act    At  the  time  when  this  act  passed,  every  trustee  had 
the  right  to  have  his  accounts  taken  in  this  Court  in  the 
presence  of  all  the  parties  interested  under  the  trust,  so 
that  all  might  be  bound,  and  to  have  any  balance  which 
might  be  found  due  to  him  on  the  result  of  the  account 
paid  (or  perhaps  in  some  cases  of  urgency  it  might  be 
secured  to  him),  before  he  was  denuded  of  the  trust  estate, 
and,  except  so  fkr  as  recent  legislation  may  have  altered 
the  case  as  to  parties,  I  believe  every  trustee  has  still 
such  rights.   This  act  does  not  profess  to  alter  the  rights 
of  trustees  in  these  respects,  and  I  see  nothing  contained 
in  it  which  in*  any  way  indicates  any  intention  to  do  so; 
but  if  the  construction  of  the  thirty-second  section  which 
is  contended  for  be  maintained,  it  will  most  undoubtedly 
do  so,  and  to  a  very  serious  extent.     How  are  these 
rights  of  displaced  trustees  to  be  preserved  consistently 
with  the  thirty-fourth  sectioUi  which  gives  power  to  the 
Court  to  vest  the  property  in  the  new  trustees ;  with  the 
thirty-sixth  section,   which    provides   that  neither   the 
appointment  of  the  new  trustees  nor  the  transfer  of  the 
property  shall  discharge  the  former  trustees  further  than 
as  they  would  be  discharged  by  the  appointment  of  new 

trustees 
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trustees  under  a  power;  and  with  the  thirty-seventh  sec-        I86I. 
tion,  which  enables  the  appointment  of  the  new  trustees  ^^^ 

and  the  transfer  of  the  property  to  be  made  upon  the  BLAKcuAao. 
application  of  any  of  the  persons  beneficially  interested, 
whether  under  any  disability  or  not — for  although  it  is,  as 
I  believe,  usual,  and  certainly  it  has  been  our  practice  in 
lunacy,  upon  applications  for  the  appointment  of  new 
trustees  by  persons  having  partial  interests,  to  require 
the  other  persons  interested  to  be  served,  the  act  does 
not  in  terms  so  require,  and  it  has  not  been  unusual  to 
dispense  with  service  on  all  parties.  Upon  these  grounds 
it  appears  to  me,  as  I  intimated  in  HodsorCs  Case  (a),  that 
the  thirty- second  section  of  the  act  gave  no  power  to  re- 
move the  Appellant  from  the  trust,  and  consequently 
that  the  order  of  the  Vice-Chancellor,  so  far,  if  at  all,  as 
it  proceeded  upon  that  section,  cannot  be  maintained. 

Then  as  to  the  powers  of  the  Court  in  respect  of  the 
general  jurisdiction  which  it  exercises  over  solicitors.  I 
apprehend  that  these  are  powers  exercised  by  the  Court 
only  in  respect  of  acts  done  by  a  solicitor  in  that 
character,  or  in  some  relation  immediately  arising  out  of 
it,  as  was  the  case  In  the  Matter  of  Aitkin,  not  in  cases 
where  the  solicitor  stands  in  quite  a  distinct  and  different 
position,  as  in  this  case  in  the  position  of  trustee,  and 
where  the  acts  complained  of  are,  as  in  this  case  they  are, 
incidental  to,  or  consequent  upon,  his  filling  that  posi- 
tion, and  not  the  position  of  a  solicitor;  and  I  do  not 
think  that  the  fact  of  the  Appellant  having  become 
trustee  in  consequence  of  his  having  been  the  solicitor, 
could  for  this  purpose  alter  the  character  of  his  acts ;  but 
even  supposing  that  the  Court  could  under  any  cir- 
cumstances have  exercised  this  jurisdiction  by  removing 
the  Appellant,  I  think  that  it  could  not  be  justified  in 

^  doing 

(a)  9  Hare,  118. 
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1861.        doing  so  without  some  account  or  inquiry.    The  case 
^  was  ingeniously  put  by  Mr.  Haddan  thus,  that  the  Court 

Blanchard.  had  power  to  remove  the  Appellant  under  the  general 
jurisdiction^  and  then  to  fill  up  the  trust  under  the 
statutory  jurisdiction ;  but  for  the  reasons  already  given 
I  think  this  view  of  the  case  cannot  be  maintained.  I 
am  of  opinion,  therefore,  that  the  order  of  the  Vice- 
Chancellor  must  be  discharged,  without  prejudice  to  any 
question,  and  that  the  proper  order  to  be  made  is,  that 
the  original  petition  be  dismissed  without  costs;  the 
costs  paid  under  the  order  to  be  refunded,  and  no  costs 
of  the  appeal.  I  regret  this  result,  as  I  fear  that  it  may 
lead  to  further  litigation,  but  I  see  no  means  by  which 
the  result  can  be  avoided,  unless  the  parties  have  the 
good  sense  either  to  adopt  the  order  which  I  recom- 
mended at  the  hearing,  or  to  refer  all  the  questions 
between  them  to  some  gentleman  who  may  judge  more 
calmly  than  their  own  feelings  will  permit  them  to  do.  Of 
course  it  wiU  be  quite  understood  that  I  have  not  meant 
to  give  any  opinion  whatever  upon  the  merits  or  demerits 
of  any  part  of  the  case. 

The  Lord  Justice  Knight  Bruce  concurred. 
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I860. 

SMITH  r.  MATTHEWS.  f"'*  12- 

August  3. 

In  the  Matter  of  MATTHEWS'S  SETTLE-MENT.        isei. 

Mar,  6,  7,  22. 

rilHE  principal  question  raised   by  this  appeal  was,     Before  The 

whether  a  trust  could  be  fixed  upon  certun  lands        ticei."*" 

called  the  Dom  lands  for  the  benefit  of  the  Respondent  When  ibe 

Mrs.  Matthews  or  of  her  and  her  children.  .^^"^J*,!"  ^f  ^^ 

upon  to  esta- 
blish or  act 

George  Matthews,  the  husband  of  Mrs.  Matthews,  of  lands,  it 

was  formerly  seised  in  fee  of  the  Dom  lands,  subject  to  ™"**  "?J  ®"Jj 

an  equitable  mortgage  by  deposit  of  title  deeds  to  William  and  proved  by 

Brooks,  and,  as  it  appeared,  also  subject  to   another  J^Jj^/peSon 

equitable  mortgage.     He  also  formerly  carried  on  the  by  law  enabled 

business  of  a  grocer  at  Chipping  Norton  in  a  house  of  trust^thaTthere 

which  he  was  owner  in  fee,  subject  to  a  legal  mortgage  i«  *  *">»^  ^"t 
.     I*         1.1111         1  1  ni-  .         *'  roust  also  be 

m  fee  which  he  had  made  to  the  trustees  of  his  marriage  manifested  and 

settlement  for  securing  1,000/.     He  appeared  to  have  P«;';e<J  ^y 

°     '  ^  ^*^  writing  signed 

been  an  improvident  man,  addicted  to  intemperance,  and  as  above  what 

in  the  year  1852  his  circumstances  had  become  extremely      \vh^^^ 

embarrassed.       Stephen   Clark,   the  brother    of   Mrs.  equiuble 

Matthews,  who  was  one  of  the  trustees  of  the  marriage  descended  on 

settlement,  and   was  also   one  of   Matthews^s    largest  *  married 

_.  _.    _  _  woman,  the 

creditors,  was  applied  to,  and  an  arrangement  was  en-  Court,  by 

tered  into  between  him  and  Matthews,  which  was  carried  ^*''^?®  ^J  ^®' 

'  equity  to  a 

into  eflfect  by  two  deeds  of  the  31st  of  July,  1852.  settlement, 

settled  the 

estate  on  her 

By  the  first  of  these  deeds,  after  reciting  to  the  effect  fj^J^'jj^j^J^jj 

that  that  the  pos- 
sible estate  by 
curtesy  of  her 
husband  could  not  be  interfered  with. 
A  settlement  of  the  personal  estate  of  an  intestate  directed  in  favor  of  a  married 
woman,  who  was  his  sole  next  of  kin,  though  her  husband,  being  fib  administrator, 
could  obtain  possession  of  it  at  law. 
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1860.  that  Oeorge  Matthews  was  seised  in  fee  of  the  freehold 
hereditaments  thereinafter  described  and  intended  to  be 
thereby  conveyed,  subject  to  an  equitable  charge  there- 
upon to  William  Brooks  for  securing  IbOL  and  interest 
and  to  the  executors  of  Edward  Brooks  for  securing 
250/.  and  interest,  and  that  Oeorge  Matthews  was  pos- 
sessed of  and  entitled  to  certain  household  goods  and 
furniture,  stock  in  trade,  fixtures,  book  and  other  debts 
in  his  trade  of  a  grocer,  and  also  to  certain  horses,  carts 
and  other  things  belonging  to  his  said  business,  and 
that  George  Matthews  was  indebted  to  Stephen  Clark 
in  the  sum  of  1,200/.,  with  an  arrear  of  interest  on  his 
promissory  note,  and  was  indebted  to  other  persons  in 
the  course  of  his  trade  in  divers  sums,  which  he  was 
unable  to  discharge,  and  which  with  the  before-mentioned 
debts,  amounted  to  3,980/.,  and  that  Matthews^  being 
desirous  of  giving  up  his  business  and  of  discharging 
his  debts,  had  agreed  with  Clark  to  convey  and  assign  to 
him  all  his  said  real  and  personal  estate  and  effects,  in 
discharge  of  the  debt  due  to  Clark  and  upon  condition 
that  Clark  should  take  upon  himself  the  above-men- 
tioned debts,  and  that  it  had  been  agreed  between  the 
parties  that  1,^00/.  should  be  considered  the  purchase- 
money  of  the  freeholds,  Matthews  conveyed  the  Dom 
lands  to  Stfiphen  Clark  in  fee,  subject  to  the  charges  for 
750/.  and  250/.,  and  assigned  to  him  absolutely  his 
household  goods  and  furniture,  plate,  linen,  china  and 
implements  of  household  and  all  his  stock  in  trade  and 
fixtures,  and  all  horses,  carts  and  other  things  incident  or 
belonging  to  the  trade,  and  all  book  and  other  debts  due 
to  him,  and  the  goodwill  of  the  trade,  and  all  books  and 
papers  relating  to  it,  with  the  usual  power  of  attorney 
and  covenants  for  title,  and  with  a  covenant  by  Matthews 
not  to  carry  on  business  as  a  grocer  within  ten  miles  from 
the  town  hall  of  Chipping  Norton  without  Clark's  con- 
sent.     Clark  by  the  same  deed  released  Matthews  from 

the 
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the  1,20021  and  interest,  and  covenanted  to  pay  the  other        I860, 
debts,  making  up  the  residue  of  the  3^80/.  and  to 
indemnify  Matthews  therefrom. 

By  the  other  deed  Matthews  demised  the  Chipping 
Norton  house,  subject  to  the  1,000/.  mortgage,  to  Stephen 
Clark  for  a  term  of  years  at  the  rent  of  60iL,  determinable 
by  Clark  at  the  end  of  any  year  by  giving  six  months 
notice. 

Upon  the  execution  of  these  deeds  Stephen  Clark 
entered  into  possession  of  the  Dorn  lands  and  paid  the 
debts  which  he  had  agreed  to  pay.  He  carried  on  the 
business  for  the  benefit  of  Mrs.  Matthews  and  her  chil- 
dren and  debited  himself  with  the  rents  of  the  Dorn 
property  in  favor  of  Mrs.  Matthews. 

Soon  after  the  date  of  the  deeds  Stephen  Clark  wrote 
a  letter  to  Mr.  Brooks  who  was  entitled  to  the  750/. 
charge  on  the  Dorn  lands  in  which  the  following  passage 
occurred :  "  With  respect  to  my  present  arrangement 
the  business  shall  be  carried  on  twelve  months  for  the 
benefit  of  Mrs.  A.  Matthews  and  family,  then  in  that 
period  shall  be  able  to  learn  respecting  it.  I  have  taken 
the  whole  responsibility  upon  myself,  and  hope  and  trust, 
with  the  assistance  of  Mrs.  M.  and  a  proper  person, 
the  business  may  command  respect.'' 

In  Aprils  1858,  Stephen  Clark  wrote  a  letter  to  Mr. 
Brooks  relating  to  a  policy  on  the  life  of  Matthews^  on 
which  Mr.  Brooks  claimed  to  have  a  charge.  In  this 
letter  the  following  passage  occurred :  **  I  trust  you  are 
aware  that  it  is  no  personal  advantage  to  myself  for  you 
to  resign  it  into  my  hands,  neither  would  I  ask  you 
were  it  not  for  the  benefit  of  Mrs.  M.  and  the  family, 

but 
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1860.       but  I  consider  it  is  my  place  to  do  all  I  can  for  their 
good,  as  there  seems  no  other  person  to  act  for  them.** 

In  June,  1853,  Stephen  Clark  wrote  to  an  uncle  of 
Matthews  a  letter  complaining  of  the  ill-behaviour  of 
Matthews^  which  was  in  part  as  follows  :  **  You  cannot 
suppose  I  could  have  any  other  motive  in  taking  to  this 
business  but  for  the  good  of  his  wife  and  family,  thinking 
and  hoping  I  might  see  him  an  altered  character.  That 
has  now  failed,  and  we  have  decided  upon  having  a  deed 
of  separation  drawn  up  between  him  and  his  wife.** 

In  October^  1863,  a  separation  took  place  between 
Matthews  and  his  wife.  On  this  occasion  two  deeds 
dated  the  1st  of  October y  1853,  were  executed.  By  the 
first  of  these,  the  separation  deed,  the  policy  of  insurance 
which  was  held  by  William  Brooks  as  a  collateral  se- 
curity for  his  mortgage  debt  and  a  reversionary  interest 
which  Oeorge  Matthews  had  in  the  1,000/.  due  to  the 
trustees  of  his  settlement,  were  assigned  to  Stephen  Clark 
on  trusts  which  it  is  not  necessary  to  state  in  detail, 
being  trusts  for  Mrs.  Matthews  for  life  for  her  separate 
use,  then  for  her  husband  for  his  life,  and  then  for  the 
children.  By  the  other  of  these  deeds  the  equity  of 
redemption  in  the  Chipping  Norton  property  was  con- 
veyed to  a  trustee  in  trust  for  Stephen  Clark  absolutely 
in  fee. 

On  the  8th  of  December ^  1853,  StepJien  Clark,  having 
paid  off  the  mortgage  money  due  to  William  Brooks, 
received  from  him  the  title  deeds  to  the  Dorn  lands  and 
signed  and  gave  him  the  following  memorandum: — 

"  Memorandum.— The  undersigned  Stephen  Clark 
having  paid  off  the  principal  sum  of  750/.  and  interest 
charged  upon  certain  freehold  property  belonging  to  Mr. 
George  Matthews  at  Dam  grounds  in  Worcestershire  and 
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a  life  policy  in  the  Provident  Office,  the  several  under-  1860. 
mentioned  deeds  and  writings  have  been  this  day  de- 
livered by  the  said  William  Brooks  to  tlie  said  Stephen 
Clark  as  the  trustee  of  the  real  and  personal  estate  of 
the  said  George  Matthews,  the  said  Stephen  Clark 
hereby  undertaking  to  be  responsible  for  the  same  and  to 
indemnify  the  said  William  Brooks  from  all  claims  and 
demands  whatsoever  which  may  hereafter  be  made 
against  him  in  respect  of  such  deeds.     Dated,  &c." 

Stephen  Clark  died  on  the  18th  of  October,  1858, 
intestate,  leaving  Mrs.  Matthews  his  heiress-at-law  and 
sole  next  of  kin,  and  thus  the  legal  estate  in  the  Dorn 
lands  descended  upon  her.  Stephen  Clark  was  also  at 
his  decease  entitled  in  fee  to  an  estate  called  Primsdown 
subject  to  a  legal  mortgage.  Up  to  this  time  Mrs. 
Matthews  had  resided  in  the  Chipping  Norton  house 
and  managed  the  business  under  the  advice  and  direction 
of  Stephen  Clark,  and  she  continued  to  reside  there.  In 
May,  1859,  letters  of  administration  to  Stephen  Clark's 
estate  were  granted  to  Matthews,  In  the  following 
month  the  suit  of  Smith  v.  Matthews  was  instituted  by 
a  creditor  for  the  general  administration  of  the  estate, 
and  in  July,  185.9,  the  usual  decree  was  made. 

In  June,  1859,  Mrs.  Matthews  and  her  children  pre- 
sented a  petition  to  the  Master  of  the  Rolls  in  the 
Matter  of  the  Trustee  Act,  1850,  and  in  the  Matter  of 
her  marriage  settlement,  praying  for  the  appointment  of 
new  trustees  of  that  settlement,  which  petition  by  leave 
of  bis  Honor  was  amended,  so  as  to  pray  also  for  the 
appointment  of  new  trustees  of  the  deeds  of  31st  July, 
1852,  and  1st  October,  1853.  The  Plaintiff  SiwiM  shortly 
afterwards  took  out  a  summons  in  the  suit  asking  that 
Mrs.  Matthews  might  deliver  up  to  George  Matthews 
possession    of   the    Chippifig   Norton    house   and   the 

Vol.  Ill — 2.  L  D.F.J,    grocery 
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1860.  grocery  business,  stock  in  trade,  &c.,  and  of  the  Dom 
lands.  This  summons  was  adjourned  into  Court,  and 
ultimately,  on  the  23rd  of  Janvjary,  1860,  an  order  was 
made  in  the  matter  and  in  the  cause  as  follows : — 

''  His  Honor  being  of  opinion  that  the  said  grocery 
business,  and  the  stock  in  trade  goods  and  effects  thereto 
belonging,  are  the  sole  and  separate  property  of  the 
said  Defendant  Ann  Matthews,  and  that  the  said  lands 
at  Dorn  aforesaid  and  the  said  house  and  premises  at 
Chipping  Norton  belong  to  the  Defendant  Ann  Mat- 
thews for  her  separate  use  for  her  life,  with  remainder  to 
her  children  who  were  living  at  the  date  of  the  indenture 
of  the  31st  of  July,  1862,  this  Court  doth  not  think  fit 
to  make  any  order  on  the  application  of  the  said  O,  JB. 
Smith.'*  The  order  went  on  to  direct  that  Samuel  Phipps 
emd  James  Phipps  should  be  appointed  trustees  of  the 
grocery  business,  stock  in  trade,  &c.,  and  of  the  marriage 
settlement  and  of  the  freehold  premises  comprised  in  the 
indentures  of  the  Slst  oiJuly,  1852,  and  of  the  indenture 
of  the  1st  of  October^  1853,  and  the  usual  vesting  order 
was  made. 

The  husband  appealed  against  this  order,  the  Plaintiff 
not  taking  any  part  in  the  proceedings  on  the  appeal, 
which  did  not  affect  the  interests  of  the  creditors,  the 
estate  of  Stephen  Clark  being,  in  any  view  of  the  case, 
amply  sufficient  for  the  payment  of  his  debts.  The  case 
came  on  before  their  Lordships  on  the  I2th  of  July, 
1860,  and  it  being  at  that  time  understood  that  Stephen 
Clark's  interest  in  all  the  real  estate  was  only  equitable, 
it  was  arranged  that  the  case  should  be  treated  as  if 
Mrs.  Matthews  had  filed-  a  bill  to  enforce  her  equity  to 
a  settlement,  and  their  Lordships  declined  to  decide  the 
question,  whether  Stephen  Clark  had  made  himself  a 
trustee  of  the  property,  until  the  question  of  the  wife's 
equity  to  a  settlement  had  been  determined. 

Mr. 
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•  Mr.  Rvunddl  Palmer  and  Mr.  Eddia  for  Mrs.  Mat- 
tkews. 

Under  the  circumstances  of  this  case,  the  whole  pro- 
perty ought  to  be  settled ;  Barrow  v.  Barrow  (a). 

Mr.  Selwyn  and  Mr.  Leonard  Field  for  the  husband. 

The  wife's  equity  to  a  settlement  extends  only  to 
property  which  cannot  be  got  at  without  the  assistance 
of  a  Court  of  Equity,  and,  therefore,  does  not  extend  to 
any  of  the  personal  property  in  the  present  case,  since 
the  husband,  as  administrator,  can  obtain  it  at  law. 
There  has  been  a  considerable  provision  made  for  the 
wife  by  her  marriage  settlement,  and  the  Court  will  not 
settle  upon  her  the  whole  of  what  it  has  jurisdiction  to 
settle;  Re  Erskine's  Trust (b). 


I860. 
Smith 

V. 

Matthb^vs. 
July  12. 
Aug.Z. 


Their  Lordships  held  that  the  whole  property  ought 
to  be  settled,  and  made  an  order  accordingly.  Before  it 
was  drawn  up,  however,  it  was  discovered  that,  as  stated 
above,  Stephen  Clark  had,  at  his  death,  the  legal  estate 
in  the  Dorn  lands,  and  it  therefore  became  necessary  to 
decide  whether  Mrs.  Matthews  could  establish  a  present 
right  to  them,  independently  of  her  husband,  on  the 
ground  that  Stephen  Clark  had  made  himself  a  trustee 
for  her. 


Mr.  Selwyn  and  Mr.  Leonard  Field  for  the  husband. 

There  is  nothing  whatever  to  fix  a  trust  in  the  Dorn 
lands.  There  are  vague  indications  of  an  intention  on 
the  part  of  Stephen  Clark  to  deal  with  them  for  the 
benefit  of  Mrs.  Matthews  and  her  children,  but  there  is 
nothing  to  bind  him.     The  deeds  are  inconsistent  with 

the 


(«)  5  De  G.,  M.  4-  G.  782. 


(6)  1  K.  4-  J.  302. 


L2 


1861. 
March  6,  7. 


Matthews. 
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1861.        the  idea  of  a  trust;    trusts  are  declared  of  the  policy, 
g  which  shows  that  when  the  parties  intended  a  trust  they 

V,  declared  it.     That  Clark  paid  Mrs.  Matthews  the  rents 

of  the  Dorn  lands  does  not  prove  him  to  have  been  a 
trustee ;  he  probably  intended  to  apply  all  this  property 
for  the  benefit  of  Mrs.  Matthews  and  her  children,  and 
in  part  performance  of  this  intention  he  voluntarily  paid 
her  the  rent ;  but  this  could  not  bind  him  to  carry  out 
his  intention  any  further. 

Mr.  Roundell  Palmer  and  Mr.  Eddis  for  Mrs,  Mat- 
thews, 

The  memorandum  of  8th  December^  1863,  contains 
a  distinct  admission  by  Stephen  Clark  that  he  received 
the  deeds  of  the  Dorn  property  as  trustee.  Whether 
any  trust  attached  on  the  Chipping  Norton  property  it 
is  needless  to  consider,  for  the  equity  to  a  settlement 
gives  Mrs.  Matthews  all  she  needs  as  to  that.  As  to  the 
Dorn  lands  we  have  a  clear  admission  of  a  trust,  and 
evidence  is  admissible  to  show  what  the  trust  was.  The 
Statute  of  Frauds  does  not  require  an  admission  in 
writing  of  the  particulars  of  a  trust  As  regards  an  agree- 
ment, all  its  terms  must  be  found  in  a  signed  writing; 
but  as  regards  a  declaration  of  trust  the  statute  is  satis- 
fied when  the  legal  owner  admits  in  writing  that  he  is 
only  a  trustee.  There  is,  however,  an  admission  by 
Stephen  Clark  of  a  trust  for  Mrs.  Matthews  and  her 
family  in  the  letter  written  by  him  soon  after  the  execu- 
tion of  the  deeds  of  Jw/y,  1852.  The  word  **  respon- 
sibility" would  not  have  been  used  with  reference  to  a 
business  of  which  he  was  the  beneficial  owner,  it  implies 
liability  for  the  benefit  of  another.  [The  Lord  Justice 
Knight  Bruce  :  Have  you  any  authority  for  the  posi- 
tion, that  when  you  have  a  writing  showing  that  there  is 
a  trust  you  may  establish  its  terms  by  parol  evidence  ?] 

jDale 
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Dale  y.  Hamilton  {a)  is  in  favor  of  that  position.  If  the 
seventh  section  of  the  Statute  of  Frauds  be  compared 
with  that  relating  to  agreements  the  difference  is  striking. 
The  statute  is  satisfied  by  holding  that  a  man  cannot  be 
made  a  trustee  unless  there  is  an  admission  of  trustee- 
ship under  his  hand.  [77ie  Lord  Justice  Turner: 
Do  you  not  thus  let  in  the  mischief  against  which  the 
statute  was  intended  to  guard  ?]  No ;  the  danger  to  be 
guarded  against  is  the  defrauding  a  man  by  establishing 
him  to  be  a  mere  trustee  on  parol  evidence.  [  The  Lord 
Justice  Turner  :  The  statute  was  intended  to  guard  . 
against  perjury  as  well  as  fraud.  You  let  in  the  risk  of 
perjury  as  between  the  cestuis  que  trust.]  To  guard 
against  that  does  not  seem  to  have  been  so  much  the 
object  Morton  v.  Tewart  (ft)  is  very  like  the  present 
case.  [7%6  Lord  Justice  Turner  :  Might  not  that 
case  proceed  on  the  ground  of  fraud  ?]  That  ground 
does  not  appear  from  the  judgment  to  have  been  the  one 
mainly  relied  on.  In  the  present  case,  however,  we  have 
evidence  in  writing ;  the  memorandum  proves  a  trust  of 
real  and  personal  estate,  and  shows  that  Clark  held  the 
Dorn  ground  for  the  purposes  of  the  trust.  The  deed 
and  letters  show  what  the  trust  was  as  to  the  personal 
estate.  The  trust  was  acted  upon,  and  Mrs.  Matthews 
had  possession  under  it.  If  the  case  were  one  of  agree- 
ment, there  are  acts  of  part  performance  which  would 
take  the  case  out  of  the  statute ;  Surcome  v.  Pinniger  (c). 
But  the  doctrine  of  part  performance  is  applicable  to 
trust  as  well  as  to  agreement,  and  the  payment  of  rent  is 
a  sufficient  part  performance.  Supposing  there  was  a 
trust  of  real  and  persona)  estate  referred  to  in  a  written 
document,  evidence  must  be  admissible  to  show  that  the 
trusts  mentioned  in  certain  other  documents  were  the 

trusts 
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(a)  2  PhiU.  266. 

(6)  2  r.  *  C,  C.  C.  67. 


(f)  3  D«G.,  M.4-G.  571. 
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trusts  referred  to,  as,  in  tlie  case  of  a  plan  referred  to  in 
an  agreement,  evidence  is  admissible  to  show  which  is 
the  plan ;  Forster  v.  Hale  (a). 

Mr.  Selwyn  in  reply. 

To  satisfy  the  seventh  section  of  the  statute  there 
must  be  a  writing  showing  what  is  comprised  in  the 
trust,  and  what  the  trust  is.  The  letters  do  not  help  the 
Respondent's  case,  for  none  of  them  refer  in  any  manner 
to  the  Dorn  lands.  The  memorandum,  if  it  proves  a 
trust  at  all,  proves  a  trust  for  George  Utatthetos.  The 
object  of  the  statute  was  to  exclude  parol  evidence  as  to 
a  trust  of  land.  As  to  part  performance,  the  principle  of 
the  rule  of  the  Court  on  that  subject  is,  that  a  person 
who  has  made  a  parol  agreement,  and  then  induced  the 
other  party  to  act  upon  it  to  his  prejudice,  shall  not  be 
allowed  to  set  up  the  statute.  The  doctrine,  therefore, 
cannot  apply  where  the  other  party  has  not  altered  his 
position  on  the  faith  of  the  agreement.  The  costs  appli- 
cable to  the  settled  estate  ought  to  be  thrown  on  that 
estate,  including  the  costs  of  the  petition  for  appointing 
new  trustees. 

Judgment  reserved. 


March  22.         The  LoRD  JUSTICE  TuRNER,  after  concisely  stating 
the  facts,  proceeded  as  follows: — 

Mrs.  Matthews^  as  heiress-at-Iaw  of  Stephen  Clark, 
having  at  his  death  taken  the  legal  estate  in  fee  in  the 
Dorn  lands,  her  husband  George  Matthews  became  en« 
titled  in  her  right  to  the  rents,  unless  Stephen  Clark  had 
constituted  himself  trustee  of  the  lands,  in  which  case 

Mrs. 
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Mrs.  Matthews  might  be  entitled  to  the  rents,  under  the 
trust,  if  it  was  for  her  separate  use,  or,  if  it  was  not,  by 
way  of  settlement  or  provision,  in  consequence  of  the 
estate  being  in  trust;  subject,  in  either  view,  to  the  ques- 
tion, what  would  be  the  effect  of  the  legal  estate  having 
descended  on  her,  a  question  which  I  mention  only  to 
lay  it  out  of  the  case,  it  not  being,  as  I  think,  necessary 
for  us  to  give  any  opinion  upon  it.  The  case,  I  think, 
may  well  be  disposed  of  upon  the  question  whether 
Stephen  Clark  had  constituted  himself  a  trustee.  The 
Master  of  the  Rolls  has  thought  that  he  had,  and  has 
declared  accordingly,  and  this  is  the  point  which  the 
appeal  more  immediately  brings  before  us. 


1861. 


The  circumstances  of  the  case  certainly  lead  to  the 
inference  that  a  trust  for  the  separate  use  of  Mrs. 
Matthews  may  have  been  intended,  and  they  are  such  as 
would  incline  us  to  hold  that  the  trust  was  created,  but 
the  case  must  be  decided  not  upon  inferences  merely, 
or  according  to  inclination,  but  according  to  the  rules  of 
law.  A  Court  of  justice  cannot  be  too  careful  not  to 
allow  the  rules  of  law  to  be  frittered  away  either  by 
suspicion  or  prejudice. 


The  law  which  governs  the  question,  whether  a  trust 
for  the  benefit  of  Mrs.  Matthews  can  be  fixed  upon  the 
Dorn  lands,  is  to  be  found  in  the  seventh  section  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  by  which  it  was 
enacted  that  all  declarations  or  creations  of  trust  or  con- 
fidences of  any  lands,  tenements  or  hereditaments  shall 
be  manifested  and  proved  by  some  writing  signed  by  the 
party  who  is  by  law  enabled  to  declare  such  tru^t,  or  by 
his  last  will  in  writing,  or  else  they  shall  be  utterly  void 
and  of  none  effect,  and  in  determining  the  question  we 
must  look  to  what  has  been  decided  on  the  construction 
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of  this  section.  Lord  Alcanley,  in  dealing  with  the  sub- 
ject in  Forster  v.  Hale  (a),  has  thus  expressed  himself. 
The  case  before  him  was  this: — A  gentleman  named 
JBurdon  had  a  share  in  a  colliery,  and  the  suit  was  for 
the  purpose  of  fixing  a  trust  upon  this  share  for  the 
benefit  of  BurdoiCs  partners  in  a  bank  in  which  he  was 
also  concerned.  Lord  Alvanley  says  this : — "  The  cir- 
cumstance that  no  notice  was  taken  of  any  persons  con« 
cerned  with  Burdon  in  that  share  of  the  colliery  demised 
to  him,  nor  any  notice  or  intimation  given  in  his  life 
to  the  partners  in  the  colliery  by  those  of  the  bank,  that 
they  were,  as  to  his  share,  partners  with  him,  is  certainly 
in  favor  of  the  Defendants;  but  it  is  insisted,  that 
though  their  names  do  not  appear  upon  the  lease,  nor 
that  they  publicly,  even  by  inquiry,  ever  busied  them- 
selves about  the  colliery,  yet,  in  fact,  an  agreement  took 
place,  that  he  should  be  trustee  as  to  his  fourth  for  them 
and  himself  in  equal  shares;  and  they  say,  they  can  make 
it  out  satisfactorily  to  the  Court,  and  within  the  Statute  of 
Frauds,  and  that  not  by  any  formal  declaration  of  trust, 
but  by  letters  under  his  hand  signed  by  him,  in  which, 
as  they  allege,  he  admitted  himself  such  trustee ;  and  that 
under  the  true  meaning  of  the  statute  it  is  sufficient,  if  it 
appears  in  writing  under  the  hand  of  a  person  having  a 
right  to  declare  himself  a  trustee;  and  that  is  equivalent 
to  a  formal  declaration  of  trust.  I  am  of  that  opinion 
certainly,  as  far  as  the  question  arises  upon  the  statute. 
It  was  contended  for  the  Defendants,  that  there  is  great 
danger  in  taking  a  declaration  of  trust  arising  from 
letters  loosely  speaking  of  trusts,  which  might  or  might 
not  be  actually  and  definitely  settled  between  the  parties, 
with  such  expressions  as  "  our,"  "  your,'*  &c.,  intimating 
some  intention  of  a  trust ;  that  upon  such  grounds  the 
Court  may  be  called  upon  to  execute  the  trust  in  a 
manner  very  different  from  that  intended,  and  that  it  is 

absolutely 
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absolutely  necessary,  that  it  should  be  clear  from  the 
declaration  what  the  nature  of  the  trust  is,  or  it  cannot 
be  executed.  That  I  certainly  admit.  The  question, 
therefore,  is,  whether  suflScient  appears  to  prove  that 
Burdon  did  admit  and  acknowledge  himself  a  trustee ; 
and  whether  the  terms  and  conditions,  upon  which  he 
was  a  trustee,  sufficiently  appear.  I  do  not  admit  with 
the  Defendants,  that  it  is  absolutely  necessary  that  he 
should  have  been  a  trustee  from  the  first.  It  is  not  re- 
quired by  the  statute  that  a  trust  should  be  created  by  a 
writing ;  and  the  words  of  the  statute  are  very  particular 
in  the  clause  (sect.  7),  respecting  declarations  of  trust.  It 
does  not  by  any  means  require  that  all  trusts  shall  be 
created  only  by  writing;  but  that  they  shall  be  manifested 
and  proved  by  writing ;  plainly  meaning  that  there  should 
be  evidence  in  writing,  proving  there  was  such  a  trust. 
Therefore,  unquestionably,  it  is  not  necessarily  to  be 
created  by  writing,  but  it  must  be  evidenced  by  writing ; 
and  then  the  statute  is  complied  with ;  and  indeed  the 
great  danger  of  parol  declarations,  against  which  the 
statute  was  intended  to  guard,  is  entirely  taken  away.  I 
admit  it  must  be  proved  in  toto,  not  only  that  there  was 
a  trust,  but  what  it  was." 


1861. 


The  construction  thus  put  upon  this  section  of  the 
statute  has  never,  so  far  as  I  am  aware,  been  disputed. 
The  cases  of  Dale  v.  Hamilton  and  Morton  v.  Tewart, 
which  were  cited  in  the  argument  before  us,  are  in  no 
respect  at  variance  with  it.  In  each  of  those  cases,  the 
purpose  and  objects  of  the  trusts  appeared  by  the 
writings  which  were  relied  on,  and  so  far  from  being 
disposed  to  dissent  from  what  Lord  Alvanley  said,  I 
entirely  agree  in  it,  and  think  that  he  has  put  a  most 
reasonable,  sound  and  just  construction  upon  the  section. 
I  take  it,  therefore,  that  when  this  Court  is  called  upon 
to  estabhsh  or  act  upon  a  trust  of  lands  by  declaration 

or 
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1861.  or  creation,  it  must  not  only  be  manifested  and  proved 
by  writing,  signed  by  the  party  by  law  enabled  to  declare 
the  trusty  that  there  is  a  trust,  but  it  must  also  be  mani<- 
fested  and  proved  by  writing,  signed  as  required,  what 
that  trust  is.  The  question  we  have  to  consider  is,  whe- 
ther there  is  any  such  manifestation  and  proof.  First 
the  deeds  were  relied  on,  but  none  of  the  deeds  seem  to 
me  to  contain  any  indication  of  a  trust  of  these  lands. 
Reliance  was  then  placed  upon  some  letters  of  Stephen 
Clark's,  but  these  letters  refer  to  the  business,  and  are 
equally  silent  as  to  any  trust  of  these  lands.  The  main 
reliance,  however,  was  placed  upon  the  memorandum, 
which  was  signed  by  Stephen  Clark  when  he  paid  off 
Brooks's  mortgage  and  got  possession  of  the  title  deeds  of 
these  lands,  which  memorandum  was  in  these  terms: — 
[His  Lordship  here  read  the.  memorandum.] 

It  is  this  memorandum  which  seems  to  me  to  create 
the  only  serious  difficulty  in  the  case,  but  I  think  it  by 
no  means  improbable  that  in  speaking  of  himself  as  a 
trustee  in  that  memorandum  Stephen  Clark  may  have 
meant  no  more  than  that  he  considered  himself  to  be  a 
trustee  with  reference  to  the  obligation  which  he  had 
undertaken  for  the  payment  of  George  Matthews^  debts, 
and  at  all  events  the  memorandum  does  not  show  what 
was  the  trust  to  which  it  refers,  and  I  think,  therefore, 
that  no  trust  in  favor  of  Mrs.  Matthews  can  be  founded 
upon  it.  It  was  attempted  to  meet  this  difficulty  by 
coupling  the  letters  with  the  memorandum  and  treating 
the  memorandum  as  declaring  the  same  trusts  of  the 
lands  as  had  been  declared  by  the  letters  of  the  business, 
but  the  memorandum  does  not  refer  to  the  letters.  There 
is  no  evidence  to  connect  them,  and  even  if  they  were 
connected  I  very  much  doubt  whether  we  could  con- 
sistently with  the  statute  be  justified  in  applying  the 
trusts  of  the  business  to  the  lands  in  question. 

Upon 
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Upon  the  whole,  therefore,  my  opinion  is,  that  the  186L 
case  of  Mrs.  Matthews  as  to  these  lands  cannot  be 
supported.  I  am  the  better  satisfied  with  this  conclusion 
firom  the  conflicting  character  of  the  parol  eyidence,  from 
the  circumstance  that  in  some  of  the  deeds  express  trusts 
are  declared  of  parts  of  the  property  purchased  by  Stephen 
Clarh,  and  from  the  difficulty  there  is  in  supposing  that 
Stephen  Clark  could  intend  by  such  ambiguous  and 
doubtful  instruments  either  to  provide  for  his  sister  or  to 
deprire  himself  of  the  power  of  dealing  with  these  lands, 
which  would  be  the  necessary  consequence  of  the  trust 
being  fixed  upon  them.  The  doctrine  of  part  perform- 
ance was  attempted  to  be  brought  in  in  support  of  Mrs. 
J/atthews'  case,  but  I  do  not  think  it  can  avail  her. 
There  is  nothing  in  the  nature  of  part  performance 
except  the  voluntary  payment  of  rent,  and  it  would  be 
going  somewhat  too  far  to  say  that  Stephen  Clark  by 
voluntarily  paying  rent  for  the  land  could  constitute 
himself  trustee  of  the  fee.  The  consequence  of  this 
decision  roust  be,  that  the  order  of  the  Master  of  the 
Rolls  must  be  discharged  so  far  as  it  appoints  a  trustee 
of  the  Dorn  lands.  I  think  that  the  interest  of  the 
mortgage  on  Primsdown  should  be  kept  down  out  of  the 
settled  estate.- 

The  Lord  Justice  Knight  Bruce. 

Not  without  regret  I  have  arrived  at  the  same  con- 
clusion as  the  Lord  Justice  on  the  question  of  trust 
We  do  not  touch  the  husband's  possible  tenancy  by  the 
curtesy  in  the  real  estate  of  which  we  direct  a  settlement, 
and,  so  far  as  I  am  concerned,  for  this  reason,  that,  in 
my  opinion,  we  have  not  jurisdiction  to  order  any  settle- 
ment which  shall  interfere  with  it. 

All 
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1861.  All   parties   by  their   counsel   consenting   that   their 

Lordships  shall  deal  with  this  case  in  the  same  manner 
as  if  a  bill  had  been  filed  by  the  said  Ann  Matthews  to 
obtain  a  settlement  upon  her  and  her  children  of  the  real 
and  personal  estate  of  her  late  brother  Stephen  Clarke 
or  of  such  part  thereof  as  their  Lordships  shall  think  fit 
to  direct ;  and  it  appearing  that  all  the  real  estate  of  the 
intestate  Stephen  Clark  other  than  the  freehold  lands  at 
Dorn  was  equitable  estate;  and  all  parties  by  their 
counsel  consenting  that  this  Court  should  determine  the 
questions  of  the  equity  of  the  Defendant  Ann  Matthews 
to  have  the  real  and  personal  estate  of  the  intestate 
Stephen  Clark  or  part  thereof  (other  than  the  said 
freehold  lands  and  premises  at  Dorn)  settled  upon 
her  and  her  children  ;  and  their  Lordships  not  thinking 
fit  to  decide  the  question  in  the  pleadings  mentioned, 
whether  any  part  of  the  real  and  personal  estate  (except 
the  freehold  lands  and  premises  at  Dorn)  was  held  by 
the  said  intestate  as  a  trustee  for  the  separate  use  of  the 
Defendant  Ann  Matthews:  Order,  that  so  much  of  the 
order  dated  23rd  January,  1861,  as  directs  that  S. 
Phipps  and  J.  Phipps  therein  respectively  named  be 
appointed  trustees  of  the  freehold  premises  comprised  in 
the  said  indenture  of  the  31st  day  of  July,  1852  (being 
the  said  freehold  lands  and  premises  at  Dorn),  and  as 
directs  that  the  said  lands  should  vest  in  such  trustees, 
be  discharged.  Declare,  that  the  said  Stephen  Clark 
was  not  at  the  time  of  his  death  a  trustee  of  the  said 
freehold  lands  and  premises  at  Dorn.  Declare,  that  the 
freehold  house  at  Chipping  Norton  and  the  grocery 
business  carried  on  there,  and  the  freehold  farm  called 
Primsdovm,  ought  to  be  settled  in  trust  for  the  Defendant 
Ann  Matthews  during  her  life  for  her  separate  use,  free 
from  anticipation;  and  as  to  the  said  grocery  business 
with  remainder  to  her  children ;  and  as  to  the  said  house 

at 
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at  Chipping  Norton  and  the  said  freehold  farm  at  Prims-  1861. 
dovm,  during  the  life  of  the  Defendant  Ann  Matthews 
only,  (the  said  grocery  business  not  to  be  converted  into 
money,  but  to  be  retained  in  specie).  Declare,  that  the 
interest  on  the  mortgage  debt  secured  on  the  said  Prims- 
down  Farm  is  to  be  paid  and  kept  down  out  of  the 
settled  estate  of  the  Defendant  Ann  Matthews^  and 
decree  the  same  accordingly.  And  it  is  ordered,  that  all 
proper  and  necessary  deeds  and  instruments  for  the 
purpose  of  carrying  into  effect  the  above  declaration  and 
decree  be  settled  by  the  Judge  (the  costs  of  all  parties  of 
and  incident  to  the  preparation,  approval  and  execution 
thereof  to  be  raised  and  paid  out  of  the  property  to  be 
comprised  therein). 

[The  order  then  proceeded  to  give  directions  for 
winding-up  the  personal  estate  of  Stephen  Clark,  the 
clear  residue,  if  any,  being  ordered  to  be  settled  upon 
trust  for  Mrs.  Matthews  for  life,  with  remainder  to  her 
children.] 
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Apr.  17. 

LotJ^iS  CHARLTON  v.  WEST. 

T1CE8. 

Where  a  De-  HpHIS  was  a  partition  suit,  in  the  course  of  which  one 

uiwounVmind  ^^  ^®  Defendants  became  of  unsound  mind,  but 

not  foand  so  was  not  found  so  by  inquisition.     His  family  agreed  in 

and  the  Plain-  ^^^  choice  of  a  person  to  be  his  guardian  ad  litem,  and 

tiff  applies  for  applied  to  the  Master  of  the  Rolls,  to  whose  Court  the 

the  appoint-  _     ,                   .       ,  .           tt-     tt                  i 

mentofaguar-  cause  was  attached,  to  appoint  him.     liis  Honor  made 

dian  ad  liteni,  ^^  order,  but  the  Registrar  considering  that  the  practice 
to  appoint  the  was  to  appoint  the  solicitor  to  the  suitors'  fund  in  such 
suitors'^^fund  •*  Cases,  and  not  being  satisfied  that  the  attention  of  the 
but  if  the  ap-  Master  of  the  Rolls  had  been  fully  called  to  point,  de- 
made  by  the  clined  to  draw  up  the  order  without  the  matter  being 

family  of  the  again  mentioned  to  the  Court.     His  Honor,  upon  its 
Defendant,  ,  ^.                  .         ,                          ^    ,     ,              ,.       .        ,    . 
this  practice  being  mentioned,  recommended   the  application  being 
does  not  pre.  ^^^^  ^^  ^j^^  j^^^jg  Justices, 
vail,  and  any 
suitable  person 
may  be  ap- 
pointed. Mr.  Roundell  Palmer  and  Mr.  J,  N.  Higgins  ap- 
peared in  support  of  the  application. 


The  Lord  Justice  Knight  Bruce. 

When  an  application  for  the  appointment  of  a  guardian 
ad  litem  to  a  Defendant  of  unsound  mind,  not  found  so 
by  inquisition,  is  made  by  the  Plaintiff,  it  appears  to 
be  the  usual  practice  to  appoint  the  solicitor  to  the 
suitors'  fund  to  be  the  guardian;  but  I  am  not  aware 
that  any  such  practice  prevails  where  the  application 
is  by  the  family  of  the  Defendant.  In  the  present 
case  the  family  all  concur  in  the  application  for  the 
appointment  of  this  gentleman  to  be  guardian,  and  I  am 

of 
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of  opinion,  that  an  order  for  the  appointment  should  be        1861. 
made  upon  production  to  the  Registrar  of  a  satisfactory 
affidavit  as  to  his  fitness  for  the  office. 


Chaklton 
Wbit. 


The  Lord  Justice  Turner  concurred. 


NoTB. — Su  Tkomat  t.  ThomaSt  7  Beow,  47;  M^Keoerakin  v.  Cort^ 
7  Beav.  347;  Moore  t.  Plaiel,  7  Beav.  583;  Biddvdph  v.  Lord 
CamoySf  9  Beav.  548 ;  Brooks  y.  Jobling,  2  Hare,  155 ;  Piddocke  v. 
Smith,  \5Jur.  1120. 


In  re  HAIGH. 

Mar.  8,  9, 12, 

HAIGH  V.  HAIGH.  14, 15. 

Apr.  30. 
npHIS  case  came  before  the  Court  on  motion  to  set     Before  The 
"*■      aside  two   awards   dated  respectively  the  Ist  of     jpi^lcBs. 
November,  1863,  and  the  12th  of  January,  1861,  and  in  proceedingi 

made  under  an  order  in  the  above  cause  and  matter  wnaerarefer- 

encetoarbitra- 

dated  the  23rd  of  July,  1857.  tion  involving 

complicated 
accounts  re- 
The  applicant  George  Armitage  Haigh  was  one  of  the  lating  to  a 

five  sons  of  Joseph   Haigh,  who   had   died   in    1861.  arbiuaSr  ex- 
Some  of  them  had  been  in  partnership  with  their  father  eluded  the  son 

1  .  11.     .  111.  1  .  1.  1    1         1      of  one  of  the 

m  working  collieries^  and  the  disputes  which  led  to  the  parties  who 

reference  arose  in   relation   to   various   collieries    and    ,   ,^",f 

clerk  m  the 

leases  of  collieries  in  which  the  parties  were  interested,  basiness,  and 
partly  in  their  own  rights  and  partly  under  their  father's  anwth^ather 

willy  desired  in  the 
proceedings  as 
to  the  accounts. 
He  also  excluded  a  shorthand  writer  whom  the  same  party  wished  to  employ  to  take 
notes  of  the  proceedings.  No  reason  justifying'  such  exclusion  being  shown : — Held, 
that  the  award  ought  to  be  set  aside,  and  that  the  party  did  not,  by  attending  the  further 
proceedings  under  the  reference,  waive  his  right  to  take  the  objection. 

At  the  last  meeting  under  the  reference,  no  notice  having  lieen  given  tha^  it  was  to 
be  the  last  meeting,  the  solicitor  to  the  arbitrator  stated  that  he  should  issue  notices  for 
another  meeting.  The  award  was  signed  on  the  next  day.  Per  the  Lord  Justice 
Turner,  the  award  was,  under  these  circumstances,  liable  to  be  set  aside. 


158  CASES  IN  CHANCERY. 

1861.        willy  and  in  relation  to  extensive  transactions  in  working 

^^'^^^      these  collieries,  and  to  long  and  complicated  accounts, 

v,  both    in   respect  of  the   partnership   and  between   the 

Haioh.  parties  individually.  In  1856  an  award  was  made  by  a 
Mr.  Brook,  under  an  agreement  for  reference;  this  award 
was  in  part  confirmed  by  the  Court,  and  in  part  set 
aside,  and  on  appeal  the  order  of  reference  of  the  ^rd 
of  July,  1857,  was  made.  Under  it  Mr.  Firth  the  arbi- 
trator made  three  partial  awards,  dated  the  9th  of  March, 
1858,  the  14th  of  July,  1858,  and  the  10th  of  July, 
1860,  which  settled  the  rights  of  the  parties,  and  were 
not  objected  to.  It  then  remained  only  to  settle  the 
accounts.  The  arbitrator  made  an  award  of  the  1st  of 
November,  1860,  relating  to  the  partnership  accounts, 
and  one  of  the  12th  of  January,  1861,  to  the  private 
accounts,  and  these  were  the  two  awards  now  sought  to 
be  set  aside. 

Various  reasons  were  urged  for  setting  them  aside, 
several  of  which  it  does  not  appear  material  to  notice. 
The  fourth  was,  that  Mr.  Firth  the  arbitrator  delegated 
his  powers  to  Mr.  Clay,  an  accountant  employed  to 
assist  him  in  the  accounts.  The  fifth  was,  the  exclusion 
from  a  meeting  before  the  arbitrator  of  ITiomas  Haigh, 
a  son  of  Mr.  G.  A.  Haigh,  and  the  exclusion  from 
several  other  meetings  of  Mr.  Slade,  a  shorthand  writer, 
whom  Mr.  G.  A.  Haigh  wished  to  employ  in  taking 
notes  for  him  of  what  passed  before  the  arbitrator,  and 
before  the  accountant  Mr.  Clay,  who  was  employed  to 
assist  him.  The  son  was  upwards  of  twenty-four  years 
old,  had  been  a  clerk  in  the  business,  and  was  well  ac- 
quainted with  the  accounts,  and  the  father  desired  his 
assistance  in  the  matters  of  account,  but  having  given 
offence  to  the  arbitrator  he  was  excluded  from  a  meeting 
in  July,  1860,  subsequent  to  which  several  other  meet- 
ings took  place  before  the  making  of  the  first  award 
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complained  of,  at  none  of  which  was  he  present,  but  his 
father  employed  another  accountant.  The  Court  con- 
sidered that  no  case  had  been  made  out  against  him, 
such  as  could  justify  the  exclusion  of  any  person  having 
a  right  to  attend. 

As  regarded  Mr.  Slade,  Mr.  O.  A.  Haigh  introduced 
him  for  the  purpose  of  taking  notes  on  the  ISth  of 
December^  1860.  His  attendance  was  objected  to  by  one 
of  the  other  parties,  and  he  was  accordingly  excluded  by 
the  arbitrator  from  this  and  the  subsequent  meetings. 

The  sixth  objection  was,  that  the  awards  were  made 
without  sufficient  intimation  of  the  intention  to  make 
them,  and  that  there  was  not  only  surprise  on  Mr.  O. 
A.  Haigh  in  their  being  made  as  they  were,  but  that  he 
was  purposely  and  wilfully  misled  in  that  respect. 

As  regarded  the  fourth  award,  the  case  made  was,  that 
no  notice  was  given  either  before  or  after  the  meeting  of 
the  18th  of  October^  that  it  was  to  be  a  final  one  as  to 
the  partnership  accounts,  and  it  was  admitted  by  Mr. 
Clough,  the  solicitor  to  the  arbitrator,  in  his  cross  ex- 
amination before  the  Court,  that  O.  A,  Haigh,  on 
bringing  in  a  claim  at  this  meeting,  was  told  he  was  too 
late.  Mr.  Clough  prepared  the  award,  completed  it  by 
about  three  on  the  afternoon  of  the  1st  of  November, 
and  it  was  signed  by  the  arbitrator  about  midnight.  As 
regarded  the  fifth  award,  there  was  no  notice  given  that 
the  proceedings  would  be  closed  on  the  11th  of  January, 
which  was  the  day  of  the  last  meeting,  and  Mr.  Clough, 
in  his  cross  examination,  stated  that  on  that  day  he  said 
he  would  issue  fresh  notices  for  a  further  meeting,  and 
that  he  asked  the  parties  whether  they  had  any  further 
private  accounts,  and  that  G.  A.  Haigh  did  not  say  that 
he  had  any  further  accounts.     Mr.  Clough  said  in  ex- 
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1861.  planation,  that  the  notices  he  had  talked  of  sending  out 
related  to  some  executorship  accounts,  which  it  was  at 
that  time  intended  to  include  in  the  fifth  award. 

Mr.  Bagshawe  and  Mr.  W.  H.  G.  Bagshawe,  for  the 
motion. 

We  contend  that  the  fourth  award  was  made  pre- 
cipitately without  due  notice  of  an  intention  to  make  it, 
and  the  6fth  award  with  an  actual  concealment  of  the  in* 
tention  to  make  it.  It  is  plain  from  ClougKs  cross  ex- 
aminatiouy  that  G.  A,  Haigh  had  not  on  the  11th  of 
January  any  notice  that  that  was  to  be  the  last  meeting, 
and  that  he  was  studiously  kept  in  the  dark  on  that  sub- 
ject. Nor  was  there  any  intimation  that  the  meeting  on 
the  18th  of  October,  was  to  be  the  last  before  making 
the  fourth  award.  There  must  be  notice  when  it  is  in- 
tended to  close  any  part  of  the  case.  There  was  an  im- 
proper delegation  of  authority  by  the  arbitrator  to  Mr. 
Chugh  and  Mr.  Clag,  The  precipitancy  in  getting  the 
fourth  award  signed  is  enough  to  avoid  it;  Russell  on 
Arbitration  (a) ;  Oswald  v.  Earl  Grey  (6) ;  Doddington 
V.  Hudson  (c) ;  Pepper  v.  Gorham  (d) ;  Speiiigue  v. 
Carpenter  {e).  The  exclusion  of  Slade  and  of  Thomas 
Haigh  was  unjustifiable,  and  must  have  been  prejudicial 
to  the  case  of  G,  A.  Haigh,  and  on  this  ground,  if  there 
were  no  other,  the  awards  ought  to  be  set  aside. 

Mr.  Baily  and  Mr.  Pemberton  for  the  parties  sup- 
porting the  awards. 

It  is  not  alleged  that  the  arbitrator  acted  with  par- 
tiality or  unfairness,  only  irregularities  are  alleged,  and 
the  Court  will  not  allow  slight  irregularities  to  defeat  an 
award  made  by  a  gentleman  who  devoted  much  time  to 

the 

(a)  Page  188  {2nd  edit.)  (d)  4  J.  B.  Moore,  148. 

(b)  24  L.  J.  (Q.  B.)  69.  (e)  3  P.  Wm.  361. 

(c)  I  Bing.  384. 
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the  task,  and  had  acquired  an  intimate  acquaintance  with  1861. 
the  affairs  from  his  three  previous  awards.  No  irre- 
gularity, except  the  exclusion  of  Thomas  Haigh,  is  sug- 
gested to  have  occurred  before  September,  1860.  Clay 
had  not  any  authority  delegated  to  him,  he  did  not 
decide  on  any  disputed  items  in  the  account,  and  he 
therefore  acted  within  his  province  of  reporting  on  the 
accounts ;  Anderson  v.  Wallace  (a).  Clough  neither 
examined  any  of  the  parties  nor  decided  anything,  he 
therefore  did  not  assume  any  of  the  arbitrator's  autho- 
rity. The  arbitrator  was  entitled  to  take  his  opinion  and 
act  upon  it  if  he  thought  fit ;  Russell  on  Arbitration  (b) ; 
Emery  v.  Wase  (c) ;  Hopcraft  v.  Hickman  (d).  The 
exclusion  of  Thomas  Haigh  was  not  complained  of  at 
the  time;  Bignall  v.  Gale{e);  and  G.  A.  Haigh  em- 
ployed another  accountant.  As  to  the  exclusion  of  Mr. 
Slade,  we  submit  that  it  was  fair  and  proper  to  exclude 
him.  A  shorthand  writer  may  take  down  admissions 
made  by  other  parties,  but  can  make  no  admissions  to 
bind  his  employer.  No  shorthand  writer  was  employed* 
on  the  other  side,  and  if  O.  A,  Haigh  had  been  per- 
mitted to  employ  one,  they  would  have  been  compelled 
to  do  the  same,  and  thus  incur  an  expense,  to  which  we 
submit  it  was  not  reasonable  that  they  should  be  put. 

As  to  precipitancy,  notice  had  been  given  in  July, 
that  a  final  award  would  be  made  before  term,  and 
before  the  18th  of  October,  the  accounts  were  complete, 
except  that  it  was  necessary  for  a  few  items  to  be  en- 
quired into.  As  to  the  not  disclosing  the  intention  to 
make  the  fifth  award,  there  was  nothing  to  prevent  the 
arbitrator  from  proceeding  as  he  did ;  Harvey  v.  SheU 

ton. 

{a)ZCLSf  Fin.  26,  41.  (d)  2  S.  Sf  S.  130. 

(b)  Page  205.  (e)  2  Man.  ^  G.  830. 

(c)  5  Va.  846 ;  8  Va.  504. 
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ton  {a).  The  parties  did  not  say  that  they  had  any  fur- 
ther accounts  to  bring  in,  and  the  expression  of  an  inten- 
tion to  issue  notices  as  to  the  executorship  accounts 
could  not  mislead  G.  A.  Haigh. 

Mr.  George  Lake  Russell,  for  the  executors  of  the 
arbitrator,  asked  for  bis  costs. 

Mr.  Bagshawe  in  reply. 

The  argument  of  the  other  side,  founded  on  Bignall 
V.  Gale,  is  answered  by  Re  Plews  and  Middleton  (6), 
and  Walker  v.  Frobisher  (c). 

Watson  on  Awards  (J)  \  Hewett  v.  Lay  cock  {e)^  and 
Matson  v.  Trower  (/),  were  also  referred  to. 


Tke  Lord  Justice  Knight  Bruce. 

April  30.  In  this  case  various  objections  of  more  or  less  weight 

against  the  two  last  of  the  five  awards  made  by  the  late 
Mr.  Firtk,  under  our  order  of  the  2i^rd  of  July,  1857, 
pronounced  in  the  cause  and  matter  now  before  us,  have 
been  suggested  on  behalf  of  one  of  the  parties,  namely 
Mr.  George  Armitage  Haigh,  who  seeks  to  have  those 
two  awards  set  aside.  These  objections  have  been  in 
argument  ably  supported  as  well  as  ably  opposed.  The 
first  three  of  these  awards  are  now  at  least  indisputable, 
and  beyond  saying,  as  I  do,  that  in  my  judgment  neither 
Mr.  Firth,  who  died  in  February  last,  nor  the  ac- 
countant Mr.  Clay,  and  the  legal  adviser  Mr.  Clough, 

or 

(a)  7  Bear.  455,  460.  (d)  Page  97  (2nd  edit.) 

(6)  6  Q.  B.  845.  (e)  2  Car.  if  P.  574. 

(c)  6  yes.  70.  (/)  Ryan  SfM.  17. 
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or  either  of  them,  ought,  on  the  evidence  before  us,  to  1861. 
be  viewed  as  having  acted  on  any  occasion  with  a  bad 
intention  or  from  an  unfair  motive,  I  deem  it  necessary 
to  express  an  opinion  upon  one  only  of  Mr.  George 
Armitage  HaigKs  grounds  of  objection,  I  mean  the 
exclusion  from  certain  meetings  under  the  reference  of 
Mr.  Slade  and  previously  of  the  son  of  Mr.  George 
Armitage  Haigh^  whose  wish  to  have  their  presence  and 
assistance  before  the  arbitrator,  or  his  accountant  Mr. 
Clog,  was  by  one  or  both  of  those  gentlemen  opposed 
and  frustrated.  This  exclusion  was,  as  to  the  son  of  Mr* 
George  Armitage  Haigh,  at  and  from  a  time  preceding 
the  fourth  award,  subsequently  to  which  time  there 
took  place  meetings  as  well  before  that  award  as  afler  it. 
Mr.  Slade  was  a  shorthand  writer,  whom  Mr.  George 
Armitage  Haigh  employed  or  desired  to  employ  on  one 
or  more  than  one  occasion  to  take  notes  for  him  of  what 
should  take  place  before  the  arbitrator,  or  before  the  ac- 
countant Mr.  Clay^  after  the  fourth  award.  The  son  is 
more  than  twenty-four  years  old,  and  must  be  taken  to 
have  been  conversant  with  business  and  accounts.  The 
father's  wish  to  have  the  presence  and  assistance  of  these 
two  individuals  seems  to  me  to  have  been  lawful  and 
reasonable.  It  does  not  appear  that  Mr.  Slade  the 
shorthand  writer  had  misconducted  himself  in  any  way, 
or  that  the  son  had  acted  in  such  a  manner  as  to  warrant 
his  exclusion.  I  cannot  venture  to  pronounce  that  Mr. 
George  Armitage  HaigKs  interests  were  not  prejudiced 
by  the  exclusion  of  Mr.  Slade  ;  nor,  as  to  the  son,  is  it,  I 
think,  an  unreasonable  suggestion  that  his  father's 
interests  were  so  prejudiced.  However  the  truth  may 
have  been,  it  seems  to  me  impossible  to  assume  that 
Mr.  Broadbenty  employed  by  him  in  the  place  of  the 
son  with  respect  to  the  accounts  and  books,  was  when 
first  employed,  or  before  the  fourth  award  became,  so  well 

versed 
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1861.        versed  in  them  as  the  son,  or  equally  useful  with  respect 
to  them. 

I  agree  that  circumstances  may  be  imagined  sufficient 
to  justify  the  exclusion,  but  none  such  being  in  my 
opinion  proved,  it  seems  to  me,  that  without  entering 
into  other  objections,  this  is  enough  to  entitle  Mr. 
George  Armitage  Haigh  to  have  each  of  the  two  awards 
in  question  set  aside,  whether  they  practically  do  sub- 
stantial justice  or  not,  a  point  on  which  I  do  not  mean 
to  intimate  any  impression.  But  I  think  that,  unless 
so  far  as  the  arbitrator's  estate  is  concerned,  there  should 
be  no  costs  of  the  motions  or  any  motion  before  us,  or 
of  any  of  the  proceedings  before  the  arbitrator  sub- 
sequent to  his  third  award. 

It  was  contended,  I  may  observe,  that  Mr.  George 
Armitage  Haigh  had  barred  himself  by  submission  and 
acquiescence  from  any  right  to  complain  of  either  of  the 
awards  on  the  ground  of  the  exclusion.  That,  however, 
is  not  my  opinion;  it  seems  to  me  that  he  was  not 
bound  to  recede  from  the  reference  or  leave  the  re- 
maining business  to  be  transacted  ex  parte. 

With  regard  to  the  costs  here  of  Mr.  Firth  and  his 
representatives,  those  costs  should ^  as  I  conceive,  be  paid 
by  Mr.  George  Armitage  Haigh,  by  whom  Mr.  Firth 
was  brought  hither. 

The  Lord  Justice  Turner,  after  shortly  stating 
the  outline  of  the  case,  proceeded  as  follows : — 

There  are  various  grounds  on  which  it  is  sought,  on 
the  part  of  George  Armitage  Haigh,  to  set  aside  these 
two  awards.  They  resolve  themselves  as  it  seems  to  me 
more  or  less  into  these  points.  First.  That  the  state  of 
health  of  Mr.  Firth  the  arbitrator  was  such,  at  the  times 

when 


CASES  IN  CHANCERY.  166 

i¥hen  the  awards  were  made,  that  he  was  unequal  to  the  1861. 
task  of  adequately  discharging  his  duties  as  arbitrator. 
Secondly.  That  some  books  and  documents  relating  or 
referring  to  the  partnership  and  priyate  accounts,  although 
required  by  George  Armitage  Haigh  to  be  produced, 
were  not  produced;  that  there  was  no  sufficient  ex- 
amination and  investigation  of  the  books  and  documents 
which  were  necessary  to  the  due  settlement  of  the 
accounts  ;  that  some  of  the  books  which  were  produced 
before  and  acted  upon  by  the  arbitrator  were  not  original 
books,  but  were  in  some  parts  compilations  from  invoices 
and  other  documents  which  were  required  to  be  and  were 
not  produced,  and  that  alterations  were  permitted  to  be 
and  were  made  in  some  of  the  books  after  they  had  been 
deposited  with  the  arbitrator.  Thirdly.  That  no  account 
was  taken  of  the  capital  brought  by  the  several  partners 
into  the  partnership  concern.  Fourthly.  That  Mr.  Firth 
the  arbitrator  delegated  his  powers  to  Mr.  Clay,  an 
accountant  employed  to  assist  him  in  examining  the 
accounts.  Fifthly.  That  Mr.  Firth,  the  arbitrator,  im- 
properly excluded  from  the  meetings  held  under  the 
reference,  not  only  a  son  of  George  Arndtage  Haigh, 
who  was  well  acquainted  with  the  accounts,  and  had 
been  assisting  his  father  with  respect  to  them,  but  also  a 
short-hand  writer,  who  had  been  employed  by  George 
Armitage  Haigh  to  take  notes  of  the  proceedings  at 
some  of  the  meetings,  and  lastly,  that  the  awards  were 
made  without  any  sufficient  intimation  of  the  intention 
to  make  them,  and  that  there  was  not  only  surprise  upon 
George  Armitage  Haigh  in  their  being  made  as  they 
were  made,  but  that  he  was  purposely  and  wilfully  misled 
in  that  respect.  With  reference,  however,  to  this  last 
objection  it  may  be  right  to  observe  that  great  as  is  the 
hostility  between  the  parties  to  this  reference,  no  attempt 
was  made  at  the  bar  to  cast,  and  from  what  appears 
before  us  no  attempt  could  properly  be  made  to  cast,  any 
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1861.  imputation  upon  the  moral  conduct  of  Mr.  Firth,  the 
arbitrator^  who  has  died  since  the  last  of  these  awards 
was  made.  He  appears  to  have  given  great  care  and 
attention  to  the  business,  and  to  have  acted  in  it  fairly 
and  impartially  notwithstanding  great  provocation  on 
the  part  of  Mr.  George  Armitage  Haigh,  The  case 
put  forward  against  these  awards  is  not  one  of  corruption 
or  partiality  on  the  part  of  the  arbitrator,  but  of  phy- 
sical infirmity  on  his  part  and  of  errors  and  irregularities 
in  the  conduct  of  the  reference,  sufficient  as  it  is  said  to 
induce  this  Court  to  set  aside  the  awards.— [His  Lordship 
then  stated  his  conclusion  to  be  that  the  charge  of  in- 
capacity wholly  failed.] — Then  as  to  the  other  grounds 
on  which  the  case  of  Mr.  George  Armitage  Haigh  is 
rested,  it  is  to  be  observed  in  the  first  place  that  an 
arbitrator  being  a  judge  selected  by  the  parties  and 
chosen  to  decide  without  appeal,  this  Court  has  nothing 
to  do  with  any  mere  error  in  judgment  on  his  part  The 
parties  have  chosen  him  to  be  their  judge,  and  have 
agreed  to  abide  by  his  determination,  and  by  that  deter- 
mination, if  fairly  and  properly  made,  they  must  be 
content  to  be  bound;  but,  on  the  other  hand,  arbitrators, 
like  other  judges,  are  bound,  where  they  are  not  expressly 
absolved  from  doing  so,  to  observe  in  their  proceedings 
the  ordinary  rules  which  are  laid  down  for  the  adminis- 
tration of  justice;  and  this  Court,  when  called  upon  to 
review  their  proceedings,  is  bound  to  see  that  those  rules 
have  been  observed.  The  difficulty  which  the  Court 
has  to  encounter  in  determining  questions  of  this  nature 
is  not  as  to  the  principles  by  which  its  decisions  ought  to 
be  governed,  but  in  determining  whether  what  has  been 
done  falls  within  the  range  of  the  arbitrator's  judgment, 
or  contravenes  the  rules  which  ought  to  be  observed  in 
collecting  the  materials  on  which  that  judgment  is  to  be 
exercised.  This,  as  it  seems  to  me,  is  the  question  which 
we  have  principally  to  consider,  with  reference  to  the 

remaining 
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remaining  objections  urged  on  the  part  of  Mr.  Oeorge        1861. 
Armitage  Haigh  to  these  awards. 

As  to  the  second  and  third  objections,  after  having 
attentively  read  the  evidence  I  am  satisfied  that  they 
furnish  no  ground  on  which  these  awards,  or  either  of 
them,  can  be  set  aside.  I  think  that  all  the  points 
raised  under  the  second  head  of  objection  were  within 
the  range  of  the  arbitrator's  judgment,  and  that  his  judg- 
ment was  exercised  upon  them,  and  cannot  be  disturbed, 
and  I  am  satisfied  that  the  point  raised  by  the  third 
objection  is  untenable.  There  is  nothing  either  in  the 
submission  or  in  the  order  which  rendered  it  incumbent 
upon  the  arbitrator  to  state  upon  the  award  the  amounts 
of  capital  broughtin  by  the  several  parties,  and  there  is 
nothing  to  show  that  he  did  not  take  those  amounts  into 
the  account.  On  the  contrary,  it  is  clear  that  he  must 
have  done  so,  as  he  has  allowed  interest  upon  capital. 

The  real  question,  as  to  the  validity  of  these  awards, 
depends,  as  I  think,  wholly  upon  the  fourth,  fifth  and 
sixth  objections,  and  I  regret  to  say  that  after  having 
anxiously  considered  the  points  raised  by  those  objec- 
tions, I  have  come  to  the  conclusion  that  they  are  fatal 
to  both  these  awards.  As  to  the  fourth  objection, — 
the  delegation  of  authority.— By  the  terms  of  the  sub- 
mission the  accountant  to  be  employed  was  to  examine 
and  report  to  the  arbitrator  according  to  his  directions 
upon  the  books,  accounts,  collieries,  works,  effects  and 
matters  in  question.  I  am  satisfied,  upon  the  evidence, 
that  Mr.  Clay^  the  accountant  employed,  was  permitted 
to  do,  and  in  fact  did,  a  great  deal  more  than  this.  In 
the  first  place,  it  was  on  Mr.  Clay's  suggestion  that  the 
extension  of  time  for  the  examination  of  the  books  and 
accounts,  which  was  applied  for  by  Mr.  George  Armitage 
Haigh,  was  not  granted,  although  the  arbitrator  was 

willing 
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1861.  willing  to  grant  it.  Why  was  Mr.  Clay  permitted  to 
interfere,  and  why  did  he  interfere  in  this  matter  ?  It 
was  plainly  not  within  the  range  of  his  duty  as  an 
accountant  as  defined  by  the  submission.  Again,  it 
appears  by  the  cross-examination  of  Mr.  Clay  that,  in 
the  absence  of  Oeorge  Armitage  Haigh,  he  received 
from  the  other  parties  explanations  as  to  items  in  the 
accounts, — a  course  of  proceeding  which  this  Court 
cannot  possibly  sanction.  It  is  true  that  he  states  in  his 
affidavit  that  he  did  not  allow  these  explanations  to 
influence  him  in  his  report  upon  the  accounts,  and  I 
have  no  doubt  he  honestly  intended  this  to  be  the  case, 
but  it  is  impossible  to  guage  the  influence  which  such 
statements  have  upon  the  mind,  and  without  meaning 
therefore  to  cast  the  least  reflection^  upon  Mr.  Clay, 
I  think  this  statement  furnishes  no  justification  for  this 
course  of  proceeding.  What,  however,  seems  to  me  to 
be  still  more  important,  with  reference  to  the  proceedings 
of  Mr.  Clay,  is  this,  that  it  appears  by  the  evidence  that 
it  was  by  him  the  son  of  George  Armitage  Haigh  was 
first  excluded  from  attending  upon  the  accounts,  and 
I  can  find  no  explanation  whatever  of  this  assumption  of 
authority  on  his  part.  It  was  plainly  no  part  of  his  duty 
as  accountant  to  determine  who  should  be  permitted  to 
attend  upon  the  reference.  It  may  be  said  that  the 
arbitrator  afterwards  sanctioned  this  determination,  and 
indeed  all  the  proceedings  of  Mr.  Clay,  but  I  am  not 
prepared  to  hold  that  all  Mr.  Clay's  proceedings  were 
such  as  the  arbitrator  could  be  justified  in  sanctioning. 

It  is  not,  however,  as  I  think,  necessary  to  decide 
this  point,  for  I  am  of  opinion,  upon  the  fifth  objection, 
that  the  arbitrator  was  not  justified  in  excluding  George 
Armitage  HaigKs  son  from  the  meetings.  I  certainly 
do  not  mean  to  lay  it  down  that  an  arbitrator  is  bound 
to  submit  to  insults  from  those  who  attend   him,  but 

I  think 
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I  think  that  before  he  excludes  any  one  from  attending  1861. 
on  behalf  of  any  of  the  parties  interested  he  is  bound  to 
ascertain  that  there  is  good  reason  for  the  exclusion,  and 
to  take  the  best  care  he  can  that  the  party  who  is 
affected  by  the  exclusion  is  not  prejudiced  by  it.  Here 
there  was  no  examination  as  to  the  part  which  Mr.  6?. 
A.  HaigKs  son  had  taken  with  reference  to  the  objection- 
able pamphlet  which  formed  the  ground  of  the  exclusion, 
and  it  appears  from  the  evidence,  that  had  such  an 
examination  been  had  the  exclusion  could  not  have  been 
justified.  These  remarks  bear  equally  upon  the  exclusion 
of  Mr.  Slade  the  short-hand  writer  employed  on  behalf 
oiG.  A.  Haig/i,  as  to  which  it  may  also  be  observed,  with 
reference  to  the  fourth  objection,  that  Mr.  Clough,  who 
was  the  mere  legal  adviser  of  the  arbitrator,  seems  to 
have  assumed  authority  to  act  beyond  what,  as  it  appears 
to  me,  could  be  justified.  It  was  attempted  to  meet 
these  fourth  and  fifth  objections  by  insisting  that  they 
must  be  taken  to  have  been  waived  by  Mr.  George 
Armitage  Haigh,  but  the  irregularities  to  which  these 
objections  apply  were  of  such  a  description  and  calculated 
so  seriously  to  prejudice  Mr.  O.  A.  Haigh,  and  it  is  so 
clear  upon  the  evidence  that  what  he  afterwards  did  was 
done  by  him  under  the  compulsion  of  the  irregularities 
and  without  any  intention  to  waive  them,  that  with  every 
disposition  to  support  these  awards  I  think  it  would  be 
going  too  far  to  hold  that  he  was  bound  by  waiver.  I 
doubt  indeed  whether,  as  to  some  of  the  points  involved 
in  these  objections,  they  could  in  the  absence  of  positive, 
consent  or  the  most  clear  proof  of  direct  acquiescence  be 
got  over  without  the  arbitrator  retracing  his  steps. 

What  has  been  said  upon  the  fourth  and  fifth  objections 
is,  I  think,  sufficient  to  dispose  of  the  case,  but  it  may 
be  right  to  add  that  so  far  as  respects  the  fifth  award  the 
sixth  objection  would  in  my  judgment,  having  regard  to 

the 
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1861. 


the  cross  examination  of  Mr.  Clay^  be  also  fatal^  and 
that  I  am  not  satisBed  that  this  objection  ought  not  to 
be  held  good  as  to  the  fowth  award  also.  Upon  the 
whole,  I  think  that  the  order  must  be  to  set  aside  both 
awards,  but  certainly  without  costs,  except  as  to  the 
arbitrator  and  his  representatives,  whose  costs  must  be 
paid  by  Oeorge  Armitage  Haigh,  by  whom  they  have 
been  made  parties  to  these  proceedings. 


June  12. 


COCKBURN  V.  PEEL. 


rr^HIS  was  a  petition  by  way  of  appeal  from  a  decision 
of  Vice-Chancellor  Stuart,  refusing  to  sanction  a 
change   of  investment  from  Consols   into   JSast   India 
Stock. 


Before  The 

Lord 
Chancellor 

Lord 

Campbell 

and  The 

LORDB  JUB- 
TICBB. 

The  Court  will      Robert  Peel,  the  testator  in  the  cause,  by  his  will,  di- 

I'L^i"  f^l!*''  rected  a  sum  of  50,000/.  to  be  invested  by  his  trustees  in 
Bence  ot  Bpe-  '  ■' 

cial  circum-      or  upon  the  public  stocks  or  funds  or  other  government 
ihe"iiwrease"^  securities,  to  be  held  by  the  trustees  in  trust  for  his  grand- 

of  the  income    daughter  Augusta  Cockburn  for  life,  for  her  separate  and 
ofa  tenant  Tor    .     ,.       ,  ,  *     rt       .         i       i    .  /.      i  i -i 

inalienable  use,  and  after  her  death  in  trust  for  her  chil- 
dren, who  being  sons  should  attain  twenty-one  or  being 
daughters  should  attain  that  age  or  marry.  The  trustees, 
in  pursuance  of  the  directions  of  the  will,  invested  the 
sum  of  50,000/.  in  Bank  £3  per  Cent  Annuities,  and  at 


life  beneficial 
to  those  en- 
titled in  re- 
mainder, 
authorize  the 
transfer  of  a 
fund  from 


another  invest-  ^^^   ^^^^  when   the  petition  was  presented  there  was 

ment  autho-  standinfiT 

rixed  by  23  *  ^ 

24  Vict,  c.  38, 

and  producing  a  larger  income,  where  such  transfer  is  likely  to  cause  a  loss  to  those 
entitled  in  remainder. 

Where  therefore  the  tenant  fcrr  life  of  a  fund  in  Court  petitioned  to  have  it  transferred 
from  Consols  into  Easi  India  stock,  being  a  redeemable  stock,  the  market  price  of 
which  was  at  the  time  considerably  above  par,  and  no  special  circumstances  were 
alleged  to  show  that  the  consequent  increase  of  the  Petitioner's  income  would  be  bene- 
ficiiu  to  her  children,  who  were  entitled  in  remainder : — Held,  that  such  change  of 
iuvestment  ought  not  to  be  ordered* 
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standing  in  the  name  of  the  Accountant- General  in  trust  1861. 
in  the  cause  ''The  trust  account  of  the  legacy  o{ Augusta 
Cockbum,*'  the  sum  of  55,0002.  and  upwards  Bank  £3 
per  Cent.  Annuities,  the  proceeds  of  the  legacy.  The 
legatee  Augusta  Cockbum  had  married  Mr.  Astleg,  and 
by  an  order  in  the  cause  the  dividends  of  the  Bank  An- 
nuities had  been  ordered  to  be  paid  to  her  for  her  sepa- 
rate use.  There  were  two  children  of  the  marriage,  the 
eldest  of  whom  was  only  two  years  of  age.  Under  these 
circumstances  Mrs.  Astley  in  March^  1861,  presented  a 
petition  praying  that  the  Bank  Annuities  might  be  sold 
and  the  proceeds  invested  in  East  India  Stock.  The 
Vice-Chancellor  Sir  John  Stuart,  before  whom  the  pe- 
tition originally  came,  did  not  think  right  to  make  the 
order,  but  by  his  permission  it  was  mentioned  to  the 
Lords  Justices,  and  by  their  direction  it  was  brought  be- 
fore the  full  Court. 

The  market  price  of  JEast  India  Stock  was  at  this  time 
considerably  above  par,  but  an  investment  in  it  would 
still,  owing  to  the  high  rate  of  interest  which  the  stock 
bore,  produce  an  income  much  larger  than  that  obtain- 
able by  an  investment  in  Consols. 

Mr.  Bacon  and  Mr.  Dewsnap,  for  the  Petitioner,  re- 
ferred to  23  ^  24  Vict.  c.  38,  ss.  10,  11,  12 ;  22  ^  23 
Vict.  c.  35,  s.  32;  General  Orders,  February,  1861; 
The  Equitable  Assurance  Company  v.  Fuller  (a) ;  Bishop 
V.  Bishop  {J}). 

They  contended  that  the  policy  of  the  late  act  was  to 
encourage  investments  in  safe  securities  yielding  a  higher 
rate  of  interest  than  Consols.  They  also  offered  on  be- 
half of  the  Petitioner  to  set  apart  a  yearly  sum  out  of  the 

increased 

(«)  1  Johnt.  i  H.  380.  (6)  9  Weekly  Rep.  549,  V.C.K. 
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increased  income  to  form  a  guarantee  fund  against  pos- 
sible loss  to  the  capital. 

Mr.  Malins,  for  the  trustees^  submitted  to  act  as  the 

Court  should  think  fit. 

Judgment  reserved. 


The  Lord  Chancellor. 

June  12.  When  this  case  was  before  brought  to  our  notice  I 

entertained  little  doubt  that  the  Vice-Chancellor  was 
right  in  refusing  the  prayer  of  the  petition,  and  I  only 
wished  it  to  stand  over  in  the  hope  that  we  might  be  able 
to  lay  down  some  general  rule  as  to  such  applications, 
which  are  now  likely  to  be  numerous.  But  I  do  not 
think  that  we  can  safely  lay  down  any  more  precise  rule 
than  that,  in  the  absence  of  any  special  circumstances 
which  might  make  the  desired  transfer  asked  by  the 
tenant  for  life  beneficial  to  those  in  remainder,  irrespec- 
tive of  pecuniary  calculations,  the  transfer  ought  not  to 
be  permitted,  if  on  pecuniary  calculations  it  may  be  in- 
jurious to  those  in  remainder. 

In  considering  this  case,  when  we  look  to  the  high 
interest  on  East  India  Stock,  into  which  the  proposed 
transfer  is  to  be  made,  compared  to  that  on  £3  per  Cents, 
in  which  the  money  is  now  invested,  and  the  probability 
of  the  one  or  the  other  being  paid  off,  while  there  would 
no  doubt  be  immediately  a  considerable  increase  of  in- 
come to  Mrs.  Astley  the  Petitioner,  there  is  a  risk,  that 
if  the  East  India  Stock  were  redeemed  there  would  be  a 
serious  loss  to  her  children  on  the  re-investment.  An 
offer  is  made  to  guard  against  this  peril  by  a  sinking 
fund ;  but  I  do  not  think  that  this  would  be  authorized 
by  the  statute  under  which  the  transfer  is  asked,  and  I  do 

not 
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not  think  that  the  transfer  ought  to  be  directed  where 
such  an  expedient  is  necessary. 

In  this  case  the  present  income  of  the  mother  under 
the  will  is  ample,  and  there  is  no  suggestion  of  any  ad- 
vantage likely  to  arise  to  the  children  from  the  proposed 
change.  I  therefore  think  that  the  appeal  should  be 
dismissed. 


The  Lord  Justice  Knight  Bruce. 

I  also  am  of  opinion,  that  in  the  circumstances  of  this 
case  the  application  now  before  us  ought  not  to  be  com- 
plied with. 

The  Lord  Justice  Turner,  after  stating  the  facts 
of  the  case  in  nearly  the  same  terms  as  the  statement 
given  above,  proceeded  as  follows : — 

There  is  no  doubt  that  it  is  in  the  power  of  the  Court  to 
make  the  proposed  order  under  the  statute  23  &  ^  Vict. 
c.  38,  and  the  General  Order  issued  in  pursuance  of  that 
statute,  but  it  is  not  less  clear  that  it  is  in  the  discretion 
of  the  Court  whether  the  order  should  be  made  or  not, 
and  the  Court  when  called  upon  to  exercise  its  discretion 
must  of  course  look  to  the  interest  of  all  the  parties  and 
not  of  some  or  one  of  them  only.  East  India  Stock 
bears  a  high  rate  of  interest  and  is  therefore  more  liable 
to  be  paid  off  than  Bank  £3  per  Cent.  Annuities,  and  if 
it  should  be  paid  off  during  the  life  of  Mrs.  Astley  a 
heavy  loss  might  fall  upon  the  children,  as  the  stock  is 
at  present  at  a  high  premium.  It  is  not  therefore 
for  the  interest  of  the  children  that  the  proposed  change 
of  investment  should  be  made.  The  petition  states  no 
circumstances  which  could  compensate  the  children  for 
the  danger  of  the  loss  to  their  fortunes,  nor  was  anything 

urged 
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1861.  urged  at  the  bar  in  support  of  the  application  except  the 
increase  of  Mrs.  Astley's  income.  To  grant  the  petition, 
therefore,  would  be  to  have  regard  to  the  interest  of  the 
tenant  for  life  and  to  disregard  that  of  the  parties  entitled 
in  remainder,  which  in  my  opinion  ought  not  to  be  done. 
There  may  oo  doubt  be  cases  in  which  the  exigencies  of 
families  or  other  circumstances  may  render  it  expedient 
for  children  that  the  income  of  their  parent  should  be 
increased  even  at  the  peril  of  a  loss  to  them,  and  I  desire  to 
be  understood  as  not  intending  to  prejudice  such  cases, 
but  there  do  not  appear  to  be  any  such  circumstances  in 
this  case,  and  I  think  that  where  such  circumstances  do 
exist  they  should  be  stated  on  the  petition.  I  desire 
also  to  be  understood  as  not  intending  to  embarrass 
trustees  in  the  exercise  of  their  discretion  which  the 
statute  gives  to  them  where  the  funds  are  not  in  Court 
I  think  they  will  be  fully  entitled  to  the  protection  of  the 
Court  where  they  act  bona  fide  in  the  exercise  of  that 
discretion.  It  was  proposed  on  the  part  of  the  Petitioner 
to  meet  the  difficulty  as  to  the  interests  of  the  parties 
entitled  in  remainder  by  creating  a  sinking  fund,  but  if 
this  could  be  done  under  the  act  in  any  case,  of  which  I 
am  not  satisfied,  I  think  that  it  could  not  be  done  in  this 
case,  the  interest  of  Mrs.  Astley  being  inalienable.  I 
agree  therefore  with  the  Vice-Chancellor,  that  no  order 
ought  to  be  made  upon  this  petition. 
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In  the  Matter  of WAY,  a  person  of  Unsound 

Mind. 

May  3. 

ri^HIS  was  a  petition  by  the  committee  of  the  estate  of    Before  The 


Lords  Jui- 


the  lunatic  who  had  lately  died,  and  it  prayed  the        ticeb. 


confirmation  of  a  report  made  by  the  Master  in  Lunacy  There  if  no 
after  the  lunatic's  death,  approving   of  an  agreement  ^g^^y  ^  con- 
entered  into  between  the  committee  and  other  parties  in  fi*"™  »  report 
the  lunatic's  lifetime,  relative  to  some  deeds  executed  by  lunatic*!  death 
him  and  impeached  on  the  ground  of  his  insanity,  and  *PP">TiDg  of 
recommending  its  being  carried  into  efiect  after  his  death  ment  entered 
as  being  beneficial  to  his  estate.   The  agreement  had  been  Jl^^m^t^in 
considered  by  the  Master  in  the  lunatic's  lifetime  and  re-  his  lifetime, 
ceived  his  verbal  approval,  but  the  lunatic  died  before  the  ^y^^  report  had 
report  formally  approving  it  had  been  prepared.  1>««^  made  in 

lifetime,  it 
Mr.  Bacon  and  Mr.  J.  N.  Higgins  appeared  in  sup-  f^"*^  ^^^^ 
port  of  the  petition  and  contended  that  the  Court  had  firmed  after 
jurisdiction  notwithstanding  the  death  of  the  lunatic;  Jj^*^  ' 
Re  Fitzgerald  (a) ;    Re  Roberts  (6) ;    Ex  parte  Arm- 
strong (c) ;  Ex  parte  Grimstone  {d) ;   Re  Patrick  (c) ; 
Re  the  Earl  of  Kingston  (/) ;  Ex  parte  M^Dougal(g) ; 
Shelf  or  d  on  Lunacy  (A). 

Mr.  Selwyn,  Mr.  Freeman,  and  Mr.  S.  G.  Langley 
appeared  for  the  heir-at-law,  next  of  kin  and  other 
parties  and  did  not  oppose  the  petition. 


The 


(a)  2  Sch.  4  Uf,  432,  441.  (e)  2  Phil.  394. 

(6)  3  Atk.  308.  (/)  2  /r.  Eq.  Rep,  169. 

(c)  3  Bro.  C.  C.  237.  {g)  12  Va.  384. 

(</)  Amhl.  706.  (A)  Page  23  (2nd edit.) 
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Tlie  Lord  Justice  Knight  Bruce. 

In  re  Wat.  Whether  if  the  Master's  report  had  been  made  in  the 
lifetime  of  the  lunatic  we  could  after  the  death  of  the 
lunatic  have  confirmed  it  or  done  anything  in  the  matter 
is  a  point  upon  which  it  is  unnecessary  to  give,  and 
upon  which  I  do  not  give,  any  opinion.  The  report  now 
before  us  was  not  made  before  the  death  of  the  lunatici 
and  in  these  circumstances  I  think  that  we  have  no  juris- 
diction to  confirm  it  or  act  upon  it.  It  appears  to  me, 
to  say  the  least,  very  doubtful  whether  the  Master  had 
any  authority  to  make  any  report  of  this  nature  after  the 
death,  but  I  entertain  no  doubt  of  the  absence  of  any 
jurisdiction  in  us  to  confirm  it. 

TTie  Lord  Justice  Turner  concurred. 
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1861. 


MARRIOTT  V.  The  ANCHOR  REVERSIONARY 

COMPANY.  starch  16,  20. 

Mays. 

rilHIS  was  an  appeal  by  the  Defendants  from  part  of  a     Before  The 
^      decree  of  Vice-Chancellor  Stuart  charging  the     chancellor 

Defendants,  the  mortgagees  of  a  ship,  with  the  value  of    ^  l'0>i"> 

,  Campbell 

her  at  the  time  they  took  possession.  and  The 

Lords 
Justices. 
The  Plaintiff,  W.  A.  Marriott,  on  the  24th  of  Jw/y,  The  mort- 
1858,  mortgaged  the  steam-ship  Orwell  to  the  Defen-  ^^^"jf^^,. 
dants,  the  Anchor  Reversionary  Company,  for   1,000/.  session,  and 
The  mortgage  was  in  the  usual  form  according  to  the  ,^|^„c^'  em-™" 

requisitions   of  the  Merchant  Shipping   Act  of  1854,  ploying  her  in 

,    ,  .  . ,.        a  hazardous 

and  there  was  a  contemporaneous  instrument  providing  ^^^  specula- 

for  payment  by  instalments.     The  Plaintiff,  it  appeared,  tive  business, 
expended  the  borrowed  money  in  repairs  and  improve-  course  of  this 
ments  of  the  vessel,  he  then  employed  her  in  conveying  ^^ppW^ent, 
goods  and  passengers  between  London  and  Ipswich  till  throughout  a 
July,  1859.     At  that  time  there  being  a  competition  p^JJt'lfer^up  for^ 
from    a    railroad    and    steam-packet    company    which  ^^  under  de- 
rendered   this  employment   unprofitable,   the    Plaintiff  ditions,  and  no 
withdrew  the  vessel  from  the  station,  cleaned  her,  painted  f*|®  ^*J!^*"^ 
her,  and  prepared  her  for  sale.     In  the  meantime  750/.  continued  to 
out  of  the  1,000/.  being  still  due,  and  the  Plaintiff  having  ™J^i|'J'lon''^^^ 

made  default  in  payment  of  the  instalments,  the  Defen-  in  a  reckless 

,  manner  till 

ciants  3},g  ^g^  much 

depreciated  in 
value,  and 
then  sold  her  for  a  small  sum.  V.-C.  Stuart  made  a  decree  charging  the  mortgagees 
in  account  with  the  value  of  the  ship  and  fittings  at  the  time  when  they  took  pos- 
session of  her,  and  placing  matters  on  the  sam6  footing  as  if  they  had  bought  her  at 
that  time.  Heldj  by  the  Lord  Chancellor  and  Lord  Justice  Knight  Bruce,  that  this 
decree  was  correct,  dissentiente  the  Lord  Justice  Turner,  who  was  of  opinion  that  the 
proper  form  of  decree  would  have  been  to  charge  the  mortgagees  with  what  the  ship 
might  have  earned  if  chartered  in  the  ordinary  course,  and  with  all  damage  beyond 
ordinary  wear  and  tear  occasioned  by  their  employment  of  her. 

The  question  as  to  the  right  of  a  mortgagee  of  a  ship  to  employ  her  considered. 

N2 
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1861.       dants  brought  an.  action,  and  on  the  28th  oi  May,  1859, 
j^  judgment  was  entered  up  by  consent.     On  the  20th  of 

».  July  J 1859,  the  Plaintiff  being  still  in  default,  the  Defen- 

Rb^erbion^  dants  took  possession  of  the  ship  as  mortgagees,  and  im- 
ART  Co,  mediately  commenced  running  her  again  daily  between 
London  and  Ipswich.  They  alleged  that  the  Plaintiff 
had  entered  into  engagements  which  made  it  necessary 
for  the  ship  to  continue  running,  but  the  Court  con- 
sidered that  there  clearly  was  nothing  binding  the  mort- 
gagees or  owners  to  run  her  between  London  and  Ips- 
wich* The  Plaintiff  protested  against  the  vessel  being 
continued  in  this  losing  trade,  but  the  Defendants  paid 
no  attention  to  his  remonstrances  and  continued  running 
her.  On  the  3rd  of  August  the  Defendants  put  up  the 
ship  for  sale,  the  particulars  stating  that  she  had  two 
boilers,  one  new  in  July,  1858;  the  fact  being  that  she 
had  only  one  large  boiler,  which  was  new  in  Jidy,  1858. 
The  Plaintiff  appeared  and  objected  and  the  sale  was  not 
proceeded  with,  but  on  the  12th  of  August  the  ship  was 
again  put  up  for  sale  under  conditions,  the  4th  of  which 
was  in  part  as  follows,  *'  On  the  completion  of  the  pur- 
chase the  purchaser  will  become  entitled  to  the  engage- 
ment that  has  been  entered  into  with  the  captain, 
engineer  and  crew  of  the  vessel,  to  carry  passengers  be- 
tween London  Bridge  TTXar/*  and  Walton- on-the- Maze 
up  to  the  3rd  of  October.  The  purchaser  shall  enter 
into  an  undertaking  with  the  vendors  to  fulfil  the  en- 
gagements and  to  discharge  the  obligations  created  by 
the  issue  of  return  tickets." 

There  was  no  bidder  at  the  sale,  and  the  company 
continued  to  run  the  vessel  between  London  and  Ipswich 
at  a  considerable  loss  till  the  end  of  September.  On  the 
3rd  of  October  they  sold  her  by  private  contract  for 
750Z. ;  she  being  alleged  by  the  Plaintiff  to  have  been 
ii'orth  at  the  time  of  the  mortgage  800/.  if  sold  to  be 

broken 
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broken  up,  aiid  2,500/.  as  a  going  vessel.  It  appeared  1861. 
from  the  evidence  that  during  the  running  by  the  com- 
pany she  was  injured  by  running  races  with  other  ships 
and  was  otherwise  improperly  managed  so  as  to  become  '^^^  Anchor 
very  much  deteriorated.  On  the  24th  of  November,  uomary  Co. 
1859,  the  Defendants  delivered  to  the  Plaintiff  an  ac- 
count in  which  they  credited  him  with  the  750Z.  received 
from  the  sale  of  the  vessel,  and  debited  him  with  the 
losses  they  had  incurred  in  running  her.  They  thus 
made  out  to  be  due  to  them  a  balance  of  454/.,  which,  if 
the  loss  on  running  her  were  disallowed,  would  be  re- 
duced to  163/. 

The  Vice-Chancellor  made  a  decree  declaring  that, 
having  regard  to  the  way  in  which  the  Defendants  dealt 
with  the  ship,  stores  and  effects  after  they  took  posses- 
sion on  the  20th  oi  July,  1859,  they  ought  in  taking  the 
account  thereinafter  directed  to  be  charged  with  the 
value  of  the  ship,  fittings,  stores  and  effects  at  the  time 
when  they  took  possession  thereof;  and  an  inquiry  was 
directed  what  was  the  fair  value  thereof  when  such  pos- 
session was  taken^  The  decree  proceeded  to  direct  an 
account  of  what  was  due  to  the  Defendants  for  principal, 
interest  and  costs  properly  incurred  before  the  20th  of 
J«/y,  1859,  on  the  security  of  the  vessel,  with  a  direction 
to  charge  them  with  what  should  be  ascertained  to  be 
the  value  of  the  ship  and  fittings,  stores  and  effects,  and 
the  Defendants  were  ordered  to  pay  the  PlaintifFs  costs 
up  to  and  including  the  hearing  (a). 

Mr.  Shapter,  Mr.  Giffard  and  Mr.  Dickemon  for  the 
Defendants  in  support  of  the  appeal. 

We  contend  that  a  mortgagee  of  a  ship  has  a  right  to 

take 
(fl)  2  Giff.  457. 
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1861.  take  possession  of  and  use  her.     The  rights  of  mortga- 

^'^^'^^^  gees  of  ships  under  the  old  law  are  governed  by  3  &  4 

^^  WiU.  4,  c.  55,  8.  42.      In  Irving  v.  Richardson  (a)  it 

The  Anchor  ^^s  questioned  whether  the  mortgagee  of  a  ship  had  any 

IvEVER" 

uoMARY  Co.  right  to  insure  her ;  but  in  Kerswill  v.  Bishop  {b)  it  was 
held  that  on  taking  possession  a  mortgagee  has  the  rights 
of  an  owner.  He  has  a  right  to  take  possession  of  and 
use  the  ship;  Lang  ton  v.  Horton{c);  Feltham  v. 
Clark  {d) ;  Garomer  v.  Cazenove  (e) ;  all  which  were 
cases  under  the  old  act  Under  the  present  law  the 
rights  are  governed  by  17  &  18  Vict.  c.  104,  ss.  66,  70, 
71,  which  do  not  restrict  the  rights  of  mortgagees; 
European  and  Australian  Royal  Mail  Company  v. 
Royal  Mail  Steam-Packet  Company  (/) ;  De  MattosY. 
Gibson  ig),  A  mortgage  is  a  dififerent  thing  from  a 
pledge,  and  the  rights  of  a  mortgagee  are  more  extensive 
in  some  respects  than  those  of  a  pledgee ;  Jones  v. 
Smith  (h).  The  principles  on  which  a  mortgagee  is 
dealt  with  are  shown  in  Williams  v.  Price  (i)  and 
Wheatley  v.  JBastow  (A).  The  ship  was  bound  by  her 
previous  engagements  to  run  for  the  season,  and  we  ran 
only  for  that  season.  A  mortgagee  is  to  be  charged 
only  for  plain  obvious  gross  negligence;  Hughes  v. 
Williams  (l).  Here  we  submit  that  there  was  no  such 
negligence ;  we  were  not  bound  to  keep  the  ship  in  dock 
bringing  in  nothing,  and  we  ought  not  to  be  charged 
with  the  depreciation  occasioned  by  using  her. 

Mr. 

{a)  2  B.Sf  Ad,  196.  (g)  1  John$.  if  fl.  79,  84,  85 ; 

(b)  2  Cro,  4-  Jer.  529.  4  De  G.  4'  J-  276. 

(r)  5  Btav.  9;  1  Hare,  549.  (A)  2  Ve».jun,  372,  378. 

((/)  1  Df  G.  4  Sm,  307.  *(*)  1  Sim,  ^  St,  581. 

(e)  1  H.if  N.  423.  (k)  7  De  G.,  M.  ^  G.  261. 

(/)  \K,SfJ,  676.  (/)  12  Vti.  493. 
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Mr.  Malins  and  Mr.  De  Longueville  Giffard  in  sup-        1861. 

port  of  the  decree.  ,!^^^^ 

*  Mabriott 

V. 

If  the  mortgagees  bad  used  reasonable  diligence  they  rJ^^^"^'' 
could  have  sold  the  vessel  before  the  commencement  of  sionart  Co. 
the  running  which  caused  the  injuries  of  which  we  com- 
plain, and  the  proceeds  would  have  left  a  surplus  for  the^ 
mortgagor.  They  put  her  up  for  sale  while  running 
daily,  so  that  she  could  not  be  properly  inspected  by  an 
intending  purchaser,  and,  what  was  still  worse,  burdened 
with  a  contract  of  a  very  disadvantageous  description. 
A  sale  at  a  fair  price  was  consequently  not  to  be  ex- 
pected. The  Defendants  then  ran  the  ship  recklessly^ 
evidently  with  a  view  to  driving  the  rival  company  off 
the  line.  It  might  answer  for  a  company  to  do  this, 
but  it  is  a  course  manifestly  destructive  to  the  owner  of 
a  single  vessel.  The  result  was  that  after  the  ship  had 
been  sold,  the  Plaintiff,  who  had  only  received  from  the 
mortgagees  1,000/.,  had  lost  the  ship  on  which  he  had 
expended  the  money  borrowed  and  was  left  454/.  in 
debt.  It  is  an  old  and  familiar  doctrine  of  the  Court 
that  a  mortgagee  in  possession  is  not  at  liberty  to  im- 
prove the  mortgagor  out  of  his  property ;  can  he  then  be 
at  liberty  to  trade  him  out  of  his  property  by  embarking 
it  in  a  business  known  to  be  a  losing  one.  The  mort* 
gagee  cannot  have  an  unlimited  right  of  trading  with  the 
mortgaged  chattel,  Hughes  v.  Williams  (a).  Irving  v. 
Richardson ;  Langton  v.  Horton  ;  and  Feltham  v.  Clark 
have  no  application.  The  only  decision  cited  which 
bears  against  us  is  the  European  and  Australian  Royal 
Mail  Company  v.  Royal  Mail  Steam-Packet  Company ^ 
and  the  circumstances  there  were  so  special  as  to  make 
that  case  no  measure  for  this.  In  that  case  and  in  De 
Mattos  V.  Gibson  (b)  there  are  indeed  dicta  of  Vice- 

Chancellor 
(a)  12  Ves.  493.  (6)  1  Johns.  ^  H.  84. 
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1861.       Chancellor  Wood  in  favor  of  a  general  right  of  trading 

yr^^'^^       with  a  ship.     We  do  not  admit  their  soundness,  but, 
Marriott  .  "  ,     .   ,        «         i.         .      '  ,  , 

V,  allowing  a  general  right  of  trading,  it  must  be  prudent 

R^**^"^*  trading,  or  else  the  mortgagee  must  bear  the  loss,  and 
•lONARY  Co.  here  it  was  most  reckless  to  resume  running  on  a  line 
which  the  mortgagor  had  just  abandoned  as  unprofit- 
*able.  The  Merchant  Shipping  Act  was  never  intended 
to  give  a  mortgagee  a  general  right  of  trading  with  a 
ship.  Sect.  71  plainly  shows  that  the  statute  gives  no 
such  right,  and  a  mortgagee  who  wants  more  than  the  sta- 
tutory powers  should  have  his  mortgage  deed  drawn  so 
as  to  give  them.  The  engagements  of  the  mortgagor 
did  not  bind  the  ship,  and  the  Defendants  would  not 
have  been  obliged  to  give  eSect  to  them  even  if  they  had 
contracted  for  a  continuance  of  the  Ipswich  trade,  (which 
on  their  true  construction  they  did  not,)  the  contract  being 
merely  personal  (a).  [^The  Lord  Chancei^or  :  Is  it 
not  new  to  charge  a  mortgagee  with  the  original  value  of 
the  ship  as  has  been  done  here  ?]  If  we  are  right  in 
our  contention  that  the  trading  was  improper  w€  shall 
get  at  the  same  result  substantially,  whatsoever  form  be 
adopted ;  the  mortgagee  must  be  made  responsible  for 
the  consequences  of  his  unauthorized  or  improper  acts. 
He  by  spoiling  the  ship  made  it  Impossible  for  us  to  re- 
deem the  thing  which  we  had  mortgaged  to  him,  and  we 
contend  that  the  form  adopted  is  right,  viz.,  to  x;barge 
him  with  the  value.  The  depreciation  of  the  ship  is  not 
in  the  nature  <of  wilful  neglect  or  default,  it  is  a  misfea- 
sance, the  proper  remedy  for  which  is  to  charge  the 
wrongdoer  with  the  original  value  of  what  he  has 
destroyed ;  Coggs  v.  Bernard  (b) ;  Lupton  v.  White  (c). 
Another  possible  course  is  to  charge  the  mortgagee  with 
occupation  rent ;  Trulpck  v.  Robey  {d)p 

Mr. 
(a)    Merchant    Shipping  Act,  (c)  15  Vc$,  432,  439. 

M.  167,  i88,  180.  (d)  15  Sim.  265. 

{b)  Ld.  Raym.  909,  916. 
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Mr.  Shapter  in  reply.  1861. 

The  fallacy  of  the  Respondent's  argument  is  this,  that     Marriott 
it  treats  this  as  a  pledge,  not  as  a  mortgage.     The  two  v. 

things  are  very  different ;  Jones  v.  Smith  (a) ;  and  the  Rbvbr- 
remarks  of  Lord  //oft,  cited  in  the  case  of  the -4m*-  sionari  Co. 
tralian  Mail  Company  (i),  are  explained  by  the  Vice- 
Chancellor's  observations  on  this  difference.  Wheatly 
V.  Bastow  (c)  assumes  that  there  must  be  wilful  default 
in  order  to  charge  a  mortgagee.  The  same  principle  is 
asserted  in  Stokoev.  JRobson  {d\  as  to  loss  of  title  deeds, 
and  in  Matthie  v.  Edwards  {e).  Here  we  used  the  ship 
for  a  moderate  time  while  trying  to  sell,  it  was  our  only 
way  of  making  her  produce  anything  in  the  interim. 
Suppose  the  statute  had  not  given  a  power  of  sale,  could 
it  have  been  contended  that  a  mortgagee  must  retain  the 
ship  and  do  nothing  with  it. 

Judgment  reserved. 


The  Lord  Chancellor. 

This  case  depends  upon  conclusions  of  fact,  to  be  lf<iy8. 
drawn  from  conflicting  evidence.  After  a  careful  exa- 
mination of  that  evidence,  the  following  facts,  I  think, 
are  established : — that  on  the  24th  of  July^  1858,  the 
Plaintiff  mortgaged  the  steamer  Orwell  to  the  Defend- 
ants for  1,000Z.  advanced  by  them  to  him ;  that  the  vessel 
was  then  employed  in  carrying  passengers  and  goods 
daily  between  London  and  Ipswich;  that,  the  1,000/. 
being  laid  out  in  repairing  her,  she  was  continued  by  the 
Plaintiff  in  this  traffic  till  the  beginning  oi  July,  1859; — 
that  from  the  rivalry  of  a  steamboat  company  and  a  rail- 
road, 

(fl)  2  Ve$.jun.  372.  {d)  3  F.  4-  B.  51. 

(6)  4tK,^J.  680.  (f)  n  Jur.  604. 

(c)  7  De  G.,  M.  ^  G.  261. 
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1861.       road,  the  Plaintiff  lost  a  considerable  sum  of  money  by 

^/"'^^'^      so  employing  the  vessel  in  this  trade  ;  that  he  prudently 

Marriott         .  ,  ,  ,  ^  ,  ,         .  ,     / 

V,  Withdrew  her  from  the  station,  put  her  into  a  dock, 

Rever-*^*  cleaned  her,  painted  her,  and  prepared  her  for  sale  ;  that 
•lovART  Co.  the  vessel  might  then  have  been  sold  to  advantage  for  a 
much  larger  sum  than  she  afterwards  produced ;  that 
750/.  of  the  1,000/.  advanced  being  still  due,  for  which 
the  Defendants  had  brought  an  action  and  had  obtained 
a  judgment,  they  on  the  ^th  of  July,  1859,  took  posses- 
sion of  the  vessel  as  mortgagees,  with  a  view  of  again 
employing  her  in  the  same  trade ;  that  they  were  told 
it  would  be  imprudent  to  do  so  ;  that  they  nevertheless 
took  her  from  the  dock  in  which  she  lay,  and  impru- 
dently employed  her  in  the  same  trade  between  London 
and  Ipswich;  that  she  was  afterwards  improperly  ma- 
naged and  was  injured  in  running  races  with  other  ships 
between  London  and  Ipswich  ;  that  there  was  no  engage- 
ment with  the  captain  and  seamen  who  navigated  her 
which  required  her  to  continue  in  this  trade ;  that  the 
Defendants  imprudently  continued  her  in  this  trade  till 
the  end  of  September^  so  that  considerable  sums  of  money 
were  lost  in  such  employment ;  and  that  in  the  begin- 
ning of  October  they  sold  her  for  a  very  small  sum  of 
money;  that  they  gave  credit  to  the  Plaintiff  for  this 
sum  as  her  value,  and  that  they  sought  to  charge  him 
with  all  the  sums  laid  out  upon  her,  and  the  loss  sus- 
tained by  so  employing  her  between  July  and  October, 

The  counsel  for  the  Appellants  contended  that  they 
had,  under  17  &  18  Vict.  c.  104,  s.  70,  an  unlimited 
right  to  employ  the  ship  as  they  thought  fit,  so  that  they 
were  not  guilty  of  "  wilful  default,"  until  they  were  reim- 
bursed the  full  amount  of  the  mortgage  money,  with 
interest  and  expenses ;  but  the  counsel  for  the  Respond- 
ent insisted  that  the  mortgagee  of  a  ship  who  takes  pos- 
session has  no  right  to  use  her  at  all,  except  with  a  view 

to 
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to  sell  her  forth  with,  and  is  bound  to  sell  as  speedily  as        1861. 

this  act  can  with  prudence  be  done.  »/^''*^'^ 

^  Marriott 

I  cannot  concur  in  the  unlimited  right  of  the  mort-  Thb  Amchoe 
gagee  to  use  the  ship  as  the  owner  might  do,  notwith-  g,oMARY  Co, 
standing  the  dicta  of  Vice-Chancellor  Page  Wood  in 
European  Company  v.  Royal  Mail  Company  (a),  which 
have  produced  this  marginal  note — "  A  mortgagee  of  a 
ship  has  power  under  the  70th  section  of  the  Merchant 
Shipping  Act,  1854,  to  use  as  well  as  sell  the  ship,  sem-- 
ble.^'  I  doubt  whether  the  enactments  in  the  statutes 
referred  to  as  to  the  rights  and  liabilities  of  the  mort- 
gagee of  a  ship,  which  regulate  the  relation  between  the 
mortgagee  and  third  persons,  and  protect  him  both 
from  claims  founded  on  contract  and  on  tort  till  he 
has  taken  possession,  are  intended  to  vary  or  regulate 
the  power  of  the  mortgagee  as  between  him  and  the 
mortgagor.  At  any  rale  they  cannot  be  intended  to 
empower  the  mortgagee,  at  the  expense  and  risk  of  the 
mortgagor,  to  send  the  ship  to  any  quarter  of  the  globe, 
and  to  employ  her  in  any  trade  for  which  she  may  be 
adapted,  for  any  indefinite  length  of  time.  Is  the  bur-  , 
then  of  repairs  and  of  paying  the  master  and  seamen  and 
of  all  the  ship's  disbursements  to  be  borne  by  the  mort- 
gagor? Is  he  to  be  charged  for  insurance  ?  and,  if  the 
ship  is  wrecked  uninsured,  is  the  loss  to  fall  upon  him, 
he  being  still  liable  for  the  balance  of  the  unrepaid  mort- 
gage money  ? 

Nor  can  I  lay  down  the  strict  rule  that  the  mortgagee 
can  never  lawfully  employ  the  ship  to  earn  freight,  or 
that  after  taking  possession  he  must  allow  her  to  lie 
idle  till  he  may  prudently  sell  her.  He  may  take  pos- 
session when  she  is  prosecuting  a  voyage  under  a  char- 
ter-party, and,  at  the  end  of  the  voyage,  it  is  easy  to 
conceive  circumstances  which  would  justify  him   in  a 

temporary 
(a)  4  lie.  4^  J.  676. 


Marriott 
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temporary  employment  of  the  ship  while  waiting  for  a 

favorable  opportunity   to  sell  her.      What  is  said  by 

V,  Lord  Holt  in  Coggs  v.  Bernard  against  the  use  of  any 

Revbr-*'*  chattel  bailed  by  way  of  security,  which  might  be  injured 

■ION ART  Co.    during  the  use  made  of  it,  cannot  apply  to  the  mortgage 

of  a  ship. 

But  although  there  may  be  a  great  difficulty  in  de- 
fining the  exact  limits  of  the  power  of  the  mortgagee  to 
use  the  ship,  this  I  think  may  be  laid  down  with  perfect 
safety  and  confidence,  that  if  the  mortgagee  does  take 
possession,  he  can  only  lawfully  use  the  ship  as  a  prudent 
man  would  use  her,  she  being  his  own  property.  Now 
it  seems  to  me  that  in  this  case  the  Defendants  used  the 
ship  very  imprudently  and  unjustifiably,  and  that  they 
cannot  throw  upon  the  PlaintifiT  the  loss  sustained  by 
this  user  and  make  him  suSer  from  the  deterioration  in 
value  of  the  ship  between  the  time  of  taking  possession 
and  the  sale.  But  instead  of  taking  the  account  on  the 
footing  of  "  wilful  neglect,"  including  all  disbursements 
and  receipts,  and  having  regard  to  the  deterioration  of 
the  ship  while  in  possession  of  the  mortgagees,  I  think 
the  Vice-Chancellor  has  done  well  by  granting  the  first 
prayer  of  the  bill,  and  declaring  ''  that,  having  regard  to 
the  way  in  which  the  Defendants  dealt  with  the  mort- 
gaged ship,  and  with  the  stores  and  effects  of  the  said 
ship  after  they  took  possession  thereof  on  the  20th  of 
July  J  1859,  the  said  Defendants  in  taking  the  accounts 
directed  between  them  and  the  Plaintifi*  are  to  be  charged 
with  the  value  of  the  said  ship  and  the  said  stores  and 
efiects  at  the  time  when  they  so  took  possession  thereof." 
This  seems  to  me  to  be  a  simple  mode  of  efiectually 
doing  justice  between  the  parties.  If  the  ship  and  her 
stores  ought  then  to  have  been  sold,  I  think  the  Plaintiff 
ought  to  be  credited  with  the  sum  they  then  would  have 
fetched ;  and  the  Defendants,  acting  as  reckless  owners, 

cannot 
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cannot  complain  if  they  are  treated  as  purchasers  at  a  1861. 

fair  market  value.  tsUT^r 

V. 

It  is  only  against  this  part  of  the  decree  that  the  ap-  "rbver"*** 

peal  is  brought ;  and  I  am  of  opinion  the  appeal  should  ■iomary  Co. 
be  dismissed. 


The  Lord  Justice  Knight  Bruce. 

The  circumstances  of  this  case,  which  as  before  the 
Vice-Chancellor  Stuart  is  reported  in  the  **  Jurist**  of 
the  23rd  of  February  last,  are  special  and  peculiar.  It 
is  agreed  between  the  parlies  that  of  the  ship  in  question, 
"  The  Orwell/*  which  had  been  mortgaged  by  the  Plain- 
tiff to  the  Defendants  previously  to  Jult/^  1859,  the  De- 
fendants on  the  ^Oth  of  that  month  took  possession,  and 
that  from  that  day  until  the  Defendants  sold  the  vessel, 
as  they  in  a  later  part  of  that  year  did,  they  continued  in 
possession  of  her.  And  the  main  point  for  decision  is, 
whether  between  the  20th  of  July,  1859,  and  that  subse- 
quent sale,  the  Defendants  so  acted  with  respect  to  the 
vessel  as  to  become  chargeable  in  account  between  them 
and  the  Plaintiff  at  his  option  as  upon  and  from  the  ^ih 
of  July,  1859,  with  her  value  in  money  on  that  day,  as 
if  they  had  on  that  day  become  purchasers  of  her  at  a 
price  of  that  amount— a  charge  which,  if  the  Defendants 
are  liable  to  it,  must  of  course  take  away  from  the  Plain- 
tiff all  concern  in  or  with  the  vessel  as  from  the  20th  of 
July,  1859.  I  agree  with  the  conclusion  of  the  Vice- 
Chancellor  Stuart,  that  the  Defendants,  by  means  of 
their  conduct  and  proceedings,  became  thus  chargeable — 
were  so  when  the  bill  in  this  cause  was  filed — and  are  so 
now.  Their  dealings  with  the  vessel  between  the  time 
of  taking  possession  and  their  sale  of  her  were  in  my 
opinion  not  justifiable  nor  excusable,  nor  are  perhaps 
explicable  on  any  other  hypothesis  than  that  they  meant 

to 


188  CASES  IN  CHANCERY. 

1861.       to  make  themselves  absolute  proprietors  of  her,  and  so 
"^^'^"-^      considered  themselves  during  the  whole  of  that  interval, 
V.  not  by  means  of  foreclosure  or  any  analogous  proceeding, 

'^"r^**^"*^*  for  there  was  none  such,  but  by  means  of  what  was  tan- 
■lOKART  Co.  tamount  to  an  appropriation  of  the  property  to  them- 
selves exclusively  and  absolutely  by  their  own  arbitrary 
authority.  This  appropriation  might,  I  assume,  have 
been  disputed  by  the  Plaintiff,  who  might,  I  also  assume, 
have  insisted  on  redeeming  the  vessel  before  the  De- 
fendants sold  it,  but  their  proceedings  entitled  him,  I 
think,  to  elect  and  he  has  elected  to  treat  them  as  pur- 
chasers of  it  at  the  fair  value,  as  that  value  was  at  the 
time  when  they  took  possession.  They  engaged  the 
vessel  in  an  adventure  iu  which,  as  mortgagees,  they  had 
no  right  to  engage  her  at  the  Plaintiff's  risk,  and  put  her 
up  for  sale  by  auction,  though  ineffectually,  yet  under 
conditions  that  the  character  of  mortgagees  could  not 
justify,  before  which  however,  and  therefore  before  the 
sale,  they  had  effectually  crippled  the  original  right  of 
redemption.  I  think  that  their  claim  against  the  Plain- 
tiff is  unjust ;  that  they  have  treated  him  oppressively ; 
and  that  they  have  been  rightly  ordered  to  pay  him  his 
costs  of  the  suit  down  to  the  original  hearing ;  for  though 
some  parts  of  the  affidavits  made  against  the  Defendants 
have  probably  or  certainly  gone  too  far,  there  is  not,  as 
I  conceive,  enough  in  that  respect  to  charge  the  Plain- 
tiff, entitled  clearly  as  he  was,  in  my  opinion,  to  the 
general  costs. 

I  suppose  that  nothing  has  yet  been  done  in  chambers. 
The  petition  of  rehearing  or  appeal  should,  I  need  hardly 
repeat,  be  in  my  opinion  dismissed. 


The  Lord  Justice  Turner. 

The  principal  question  which  was  raised  in  the  argu- 
ment 
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Marriott 


ment  of  this  case  was  aa  to  the  right  of  a  mortgagee  of  a        1861, 

ship  who  has  taken  possession  to  use  and  employ  the 

ship,  and  to  be  allowed  in  the  mortgage  account  any  losa     '""  v7 

which  may  arise  in  consequence  of  such  use  and  employ-  Thb  Amchor 

ment,  accounting  of  course  for  any  profit  which  may  be    uohart  Co. 

derived  from  it.     It  is  not  perhaps  necessary  for  us, 

under  the  circumstances  of  this  case,  to  give  any  opinion 

upon  this  question,  considered  as  a  general  question 

affecting  all  cases  of  mortgagees  of  ships.     Assuming 

that  the  question  of  right  ought  to  be  decided  in  favor 

of  the  mortgagee,  I   think  that  he  would  be  bound  to 

exercise  the  right  with  care  and  caution ;  and  I  am  of 

opinion,  that  the  Defendants  in  this  case  have  dealt  with 

the  vessel,  of  which  they  took  possession  as  mortgagees, 

so  improvidently  and  imprudently  as  to  disentitle  them  to 

the  benefit  of  the  right. 


•o* 


The  vessel  at  the  time  when  she  was  mortgaged  to 
the  Defendants  and  until  very  shortly  before  the  Defend-* 
ants  took  possession  of  her,  was  employed  in  the  trade 
of  carrying  passengers  and  goods  between  London  and 
Jpswichy  in  competition  with  other  vessels  engaged  in 
the  same  trade  between  the  same  ports,  but  before  the 
Defendants  took  possession  she  had  been  withdrawn 
from  the  line.  The  Defendants,  however,  when  they 
took  possession,  again  employed  her  in  the  same  trade, 
and  embarked  her  in  the  same  competition,  and  they 
continued  to  do  so  until  she  was  sold.  This  use  and 
employment  of  the  vcosel  was  not  in  the  ordinary  course. 
It  was,  as  it  seems  to  me,  very  little  if  at  all  short  of  em- 
barking her  in  a  trading  speculation,  for  the  evidence 
shows  that  the  profits  of  vessels  which  are  thus  employed 
are,  to  a  considerable  extent  at  least,  derived  from  the 
sales  of  provisions  on  board  the  vessels.  The  Defendants 
are  the  less  excusable  for  having  thus  employed  the 
vessel,  as  it  appears  that  before  they  took  possession  the 

trade 
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1861.        trade  had  been  a  losing  one ;  but  it  was  said  for  the  De- 
fendants that  they  were  not  informed  of  this,  or  of  the 
▼essel  having  been  taken  off  the  line.     I  think  however 
"^"r^"*^"***  they  were  bounds  before  embarking  the  vessel  in  such  a 
8I0NART  Co.    speculation,  to  have  inquired  into  these  matters  much 
more  carefully  than  they  appear  to  have  done.    It  was  also 
•     attempted  on  the  part  of  the  Defendants  to  justify  their 
course  of  proceeding,  upon  the  ground  of  obligation  to 
the  master  and  sailors  created  by  the  ship's  articles ;  but 
I  think  there  is  no  foundation  for  this  argument^  either 
upon  the  construction  of  the  articles,  or  upon  the  facts  of 
the  case.     My  opinion  therefore  is,  that,  under  the  cir- 
cumstances of  this  case,  the  Defendants  are  not  entitled 
to  be  allowed  the  loss  arising  from  their  employment  of 
the  vessel. 

I  desire,  however,  not  to  be  understood  as  intimating 
any  opinion  unfavorable  to  the  right  of  a  mortgagee  of  a 
ship  to  employ  her  in  the  due  and  ordinary  course. 
With  respect  to  this  question,  I  do  not  understand  the 
Lord  Chancellor  or  my  learned  Brother  to  be  of  opinion, 
nor  do  I  collect  from  the  note  of  the  Vice-Chancellor's 
judgment  that  he  was  of  opinion,  that  a  mortgagee  of  a 
ship  taking  possession  could  at  no  time  and  under  no 
circumstances  be  entitled  to  use  and  employ  the  ship 
otherwise  than  at  his  own  peril,  and  certainly  I  am  not 
of  that  opinion.  I  think  that  the  first  duty  of  the  mort- 
gagee is  to  sell  the  ship ;  but  I  do  not  think  that  he  is 
bound  to  sell  at  every  sacrifice.  He  may  be  chargeable 
if  he  makes  an  imprudent  and  reckless  sale;  and  he 
ought  not,  I  think,  to  be  charged  if  in  the  prudent  exer- 
cise of  a  fair  discretion  he  abstains  from  proceeding  to  a 
sale.  In  the  exercise  of  this  discretion  I  think  that  he  is 
entitled  on  the  one  hand  to  have  regard  to  his  own  inte- 
rest, and  bound  on  the  other  hand  to  respect  the  interest 
of  his  mortgagor.     It  is  to  be  remembered,  that  the 

equity 
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equity  of  redemption  is  the  creature  of  a  Court  of  Equity —        1861. 

that  the  mortgagee  has,  at  law,  the  absolute  title ;  and     ^"T"^^^^ 
.  .         ^      ^  ^  T^      .  ,  ,        ,  Marriott 

that  the  object  of  a  Court  of  Equity  must  be  to  do  what  ». 

is  just  and  fair  between  the  parties,  having  regard  to  the  r^ver"*** 
rights  and  interests  of  both  of  them  ;  and  it  is  to  be  re-  sionary  Co. 
membered  also,  that  the  mortgagor  may  at  any  time 
relieve  himself  by  paying  the  amount  which  is  justly  due 
upon  the  mortgage.  These  considerations  lead  up  to  the 
question,  what  is  to  be  done  in  cases  in  which  a  sale 
cannot  reasonably  and  prudently  be  effected.  Is  the 
mortgagee  in  such  a  case  bound  to  keep  the  ship  unem- 
ployed, except  at  his  own  risk,  or  is  he  justified  in  em- 
ploying her  at  the  risk  of  the  mortgagor.  This  is  a 
question  of  great  importance,  as  affecting  property  of  this 
description.  It  cannot  be  doubted  that,  if  it  be  held  that 
the  mortgagee  is  not  entitled  to  employ  the  ship  at  the 
risk  of  the  mortgagor,  there  will  not  only  be  great  dif- 
ficulty in  raising  money  upon  such  mortgages,  but  great 
danger  of  the  property  being  sacrificed,  by  mortgagees 
being  driven  to  hasty  and  improvident  sales  ;  and  on  the 
other  hand,  if  the  right  to  employ  the  ship  be  conceded 
to  the  mortgagee,  there  is  no  doubt  danger  of  the  mort- 
gagor being  involved  by  the  mortgagee  in  speculative 
adventures.  The  public  policy  of  the  country  is  not,  I 
think,  without  its  bearing  upon  the  question.  It  is  cer- 
tainly in  favor  of  the  employment  of  shipping,  and  if  the 
mortgagee  has  not  the  right  to  employ  the  ship  at  the 
mortgagor's  risk,  there  would  evidently  be  great  dan- 
ger of  mortgaged  ships  remaining  idle  and  unemployed. 
The  Merchant  Shipping  Act  does  not  seem  to  me  to  de- 
cide the  question ;  but  I  do  not  think  its  provisions  are 
in  any  respect  unfavorable  to  the  case  of  the  mortgagee. 
With  the  exception  of  the  case  before  the  Vice-Chan- 
cellor  Sir  W.  P,  Wood,  no  authority  bearing  directly 
upon  the  point  was  cited  in  the  argument,  nor  have   I 

been 
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1861.        been  able  to  find  any.     We  roust  look  at  the  case,  there- 
JJ^^^'*^'^      fore,  upon  principle ;  and  looking  at  it  in  that  point  of 
V,  view,  and  having  regard  to  what  has  been  already  said 

Rever-*^"  as  to  the  relative  positions  of  mortgagees  and  mortgagors, 
8IONART  Co.  I  think  the  right  conclusion  is,  that  a  just  medium  must 
be  taken  between  the  difficulties  to  which  1  have  referred, 
and  that  it  ought  to  be  held  that  the  mortgagee  has  the 
right  prudently  and  properly,  and  exercising  the  sound 
discretion  which  a  prudent  owner  would  exercise,  to  em- 
ploy the  ship  at  the  risk  of  the  mortgagor. 

The  cases  as  to  mines  seem  to  me  to  bear  out  this 
view.  There  is  a  difference,  indeed,  between  the  case 
of  a  mine  and  of  a  ship.  The  mine  might  be  drowned  if 
the  working  was  not  continued ;  but  this,  1  think,  is  a 
difference  rather  in  extent  than  in  principle,  for  a  ship, 
if  laid  up,  could  hardly  be  preserved  from  deterioration. 
•  The  case  of  a  mortgage  of  a  share  of  a  ship  seems  to  me, 
also,  to  furnish  a  strong  argument  in  favor  of  the  view 
which  I  have  taken  of  the  right  of  the  mortgagee.  It 
would  be  difficult  to  say  that  there  can  be  one  rule  as  to 
a  mortgagee  of  a  share  of  a  ship,  and  a  different  rule  as 
to  a  mortgagee  of  an  entire  ship ;  and  surely  it  would  be 
going  too  far  to  say,  that  a  mortgagee  of  a  share  of  a 
ship  is  bound  not  to  concur  in  a  voyage  on  which  his  co- 
owners  have  determined,  and  to  require  security  to  be 
given  for  the  value  of  the  share,  rather  than  to  take  part 
in  the  voyage. 

It  is  therefore  upon  the  special  circumstances  of  this 
case,  and  not  upon  the  ground  of  the  mortgagee  not 
being  entitled  to  use  or  employ  the  ship  prudently  and 
in  the  due  and  ordinary  course,  that  I  concur  in  the 
principle  of  this  decree ;  but  agreeing  in  the  principle  of 
the  decree,  I  regret  to  say,  that  I  find  myself  unable  to 
concur  in  the  details  of  it.     The  Vice-Chancellor  has 

charged 
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charged  the  Defendants  with  the  value  of  the  ship  at  the        1861. 
time  when  they  took  possession  of  her.    They  took  pos-     x/^" 
session  as  mortgagees,  and  the  acts  done  by  thero^  al-  v. 

though  not  done  in  the  due  exercise  of  their  rights  as  ^"r^er-^* 
mortgagees,  were  nevertheless,  as  it  seems  to  me,  done  sionart  Co. 
by  them  in  that  character.  They  had  no  power  or  au- 
thority to  convert  themselves  into  owners,  and  I  am 
aware  of  no  case  in  which  the  Court  has  dealt  with  the 
mortgagee  as  owner,  and  charged  him  with  the  value  of 
the  mortgaged  property  as  if  he  had  become  so.  There 
may  possibly  be  cases  in  which  it  may  be  right  to  do  so, 
where,  for  instance,  there  is  a  distinct  and  independent 
equity,  but  so  far  as  I  can  see,  there  is  none  such  in  this 
case,  and  I  think  there  is  great  danger  in  deviating  from 
the  settled  forms  of  decrees,  which  furnish  the  best  evi- 
dence of  the  law  of  the  Court,  and  introducing  new 
forms  by  which  the  law  of  the  Court  may  be  unsettled. 
A  mortgagee  of  houses  or  lands,  occupying  the  houses  or 
farming  the  lands,  is  chargeable  with  an  occupation  rent, 
and  upon  the  same  principle  I  think  the  Defendants 
ought  to  be  charged  with  what  the  vessel  might  have 
earned  if  chartered  in  the  ordinary  course.  I  think,  too, 
that  the  Defendants  ought  to  be  charged  with  any 
damage,  beyond  ordinary  wear  and  tear,  which  may 
have  arisen  in  the  course  of  their  employment  of  the 
vessel ;  but  with  all  respect  to  the  Vice-Chancellor,  and 
all  deference  to  the  Lord  Chancellor  and  my  learned 
Brother,  I  think  the  decree  should  have  gone  no  further, 
except  of  course  in  the  usual  direction  as  to  wilful  de- 
fault. In  my  opinion,  therefore,  the  decree  ought  to  be 
altered  in  the  mode  which  I  have  pointed  out;  but  the 
Lord  Chancellor  and  my  learned  Brother  being  of 
opinion  that  the  decree,  as  it  stands,  ought  to  be  affirmed, 
of  course  the  appeal  must  be  dismissed. 
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May  30. 
June  3. 

Before  The 
Lords  Jus- 
tices. 

An  order  hav- 


In  the  Matter  of  THE  AGRICULTURIST  CATTLE 
INSURANCE  COMPANY,  and 

In  the  Matter  of  "THE  JOINT  STOCK  COM- 
PANIES WINDING-UP  ACTS,  1848  and  1840," 
and  "THE  JOINT  STOCK  WINDING-UP 
AMENDMENT  ACT,  1857." 

rilHIS  was  a  motion  byway  of  appeal  from  two  orders 

of  the  Master  of  the  Rolls,  by  the  first  of  which 

Mr.  Henry  Croysdill  was  appointed  official  manager  of 

ing  been  made  ^^  company  which  was  in  course  of  windine-up.     The 

for  winding-  *^      ^  or 

up  a  company,  second  order  was  made  on  an  application   by  Josiah 

posed  as'offi-  (^^^^^^  LowBy  the  present  Appellant,  to  discharge  the 
cial  manager  first-mentioned  order,  and  by  it  his  Honor  ordered  the 
butore  B^by"  ^^^^^  ^^  ^''*  Croysdill  to  be  paid  out  of  the  estate,  but 

another.   The  made  no  further  order  on  the  application. 
Chief  Clerk  dfr.  .  *  *^ 

cided  to  ap- 
point B.,  and        On  the  20th  of  April,  1861,  an  order  was  made  by 
refused  an  ap-  r      »  /  j 

ph'cation  by      the  Master  of  the  Rolls  for  winding-up  the  company, 

to  ac^ouri'uhe  *"^  ^^®  ^^^  ^^  ^^^  ^*®  fixed  for  the  appointment  of  an 
question  to  be  official  manager.  The  Appellant  Mr.  Josiah  Graliam 
the  Judge  per-  ^^we,  who  was  a  holder  of  1,781  shares  in  the  cora- 

sonally.    The  pany,  attended  by  his  solicitor  at  the  chambers  of  the 

JudgOi  on 

being  applied    Master  of  the  Rolls  and  proposed  to  the  Chief  Clerk  a 

^'/®^'?*  *°  Mr.  Evans  to  be  official  manager.  Another  shareholder 
disturb  the  ap-  ° 

pointment  proposed 

unless  it  was 

shown  that  B, 

was  an  unfit  person.     Held^  on  appeal,  that  as  the  Judge  had  not  personally  decided 

the  question  which  of  the  two  persons  proposed  was  more  eh'gible,  the  appointment 

ought  to  be  discharged  without  prejudice  to  the  Judge's  re-appointing  H.,  if  in  the 

exercise  of  his  discretion  he  should  think  fit  to  do  so. 

Per  the  Lord  Justice  Turner: — In  proceedings  in  Chambers  every  party  has  the 

unqualified  right  to  have  his  case  heard  by  the  Judge  personally  if  he  requires  it ;  and 

the  Chief  Clerk  cannot  refuse  an  application  to  have  it  so  heard. 
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proposed  Mr.    Croysdill,   taking   an   objection  to  Mr. 

Evans  on  the  ground  that  he  was  nominated  by  Mr.       ^^wC^ 

Lowe  who  had  formerly  been  one  of  the  directors.  Agricul- 

turist 
Cattle  In- 
The   managing    clerk,   who   attended    personally   in    burancb  Co. 

chambers  on  behalf  of  Mr.  Lowey  after  stating  the  above 

facts  deposed  as  follows : — 

"  The  said  Chief  Clerk  then  said  that  he  thought  he 
ought  to  appoint  the  said  Mr.  Croysdill,  the  nominee  of 
an  independent  shareholder,  after  what  had  appeared 
about  the  said  J.  G.  Lowe,  I  then  said  that  I  desired 
to  take  the  opinion  of  his  Honor  the  Master  of  the  Rolls 
on  the  subject,  and  requested  the  said  Chief  Clerk  to  ad- 
journ the  matter  to  be  heard  by  his  Honor  in  person. 
The  said  Chief  Clerk  refused  to  adjourn  the  matter,  and 
said  that  he  should  make  the  appointment,  and  that  if  I 
was  dissatisGed  I  must  move  to  discharge  the  order. 

"On  the  9th  inst.  (May,  1861)  I  attended  before  his 
Honor  the  Master  of  the  Rolls  and  asked  that  the 
matter  of  the  appointment  of  the  official  manager  of  the 
company  might  be  set  down  for  hearing  by  his  Honor 
in  person  as  an  adjourned  summons,  and  I  informed  his 
Honor  that  the  said  Chief  Clerk  had  refused  to  adjourn 
the  matter.  His  Honor  then  informed  me  that  the  said 
Chief  Clerk  had  acted  in  accordance  with  his  instruc- 
tions, and  that  his  Honor  would  only  review  the  decision 
of  the  said  Chief  Clerk  on  the  matter  being  brought 
before  his  Honor  by  summons  to  discharge  the  order, 
and  that  his  Honor  would  not  order  the  matter  to  be 
brought  before  him  as  adjourned." 

A  summons  was  accordingly  taken  out  to  discharge 
the  order,  and  counsel  attended  before  the  Master  of  the 
Rolls  on  the  10th  of  May.     Upon  the  case  being  opened 

his 
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his  Honor  asked  Mr,  Lowers  counsel  whether  he  could 
show  that  Mr.  Croysdill  was  an  unfit  person  for  the 
post  of  official  manager.  The  answer  given  was  in  sub- 
stance that  it  was  not  alleged  that  Mr.  Croysdill  was  an 
unfit  person,  but  that  Mr.  Evans  was  a  more  fit  one ; 
upon  which  his  Honor  stated  that  he  should  not  inter- 
fere with  the  appointment,  and  made  the  second  order 
appealed  against." 

Mr.  Daniel  and  Mr.  Bush  for  the  Appellant. 

We  submit  that  the  Master  of  the  Rolls  has  acted 
erroneoiTsly  in  treating  the  Chief  Clerk  as  having  au- 
thority analogous  to  that  of  a  Master  in  Chancery.  We 
contend  that  under  15  &  16  Vict,  c.  80,  ss.  ^,  33,  every 
suitor  has  a  clear  absolute  right  to  take  the  opinion  of 
the  Judge,  directly,  and  not  by  way  of  appeal,  upon  any 
point  arising  in  chambers.  If  the  Chief  Clerk  were  an 
officer  to  whom  the  making  such  appointments  as  this 
could  be  delegated,  no  doubt  it  would  be  incumbent  on 
us  to  show  that  he  had  appointed  an  objectionable  person, 
but  he  is  not  such  an  officer  ;  the  power  of  appointment 
rests  not  in  him  but  in  the  Judge  in  chambers,  and  our 
ground  of  complaint  is  that  the  Judge  has  not  exercised 
his  judicial  discretion  as  to  which  of  the  two  persons  pro- 
posed was  the  most  proper  person. 

Mr.  Roundell  Palmer  and  Mr.  Roxburgh  in  support 
of  the  orders. 

The  Judges  are  empowered  to  authorize  their  Chief 
Clerks  to  dispose  of  certain  matters,  and  without  some 
such  rule  as  that  adopted  by  his  Honor  the  Master  of 
the  Rolls  the  business  in  his  chambers  could  hardly  be 
got  through.  It  is  understood  to  be  the  practice  of  his 
Honor  to  delegate  the  appointment  of  official  managers 
to  bis  Chief  Clerk,  but  no  doubt  before  signing  the  ap- 
pointment he  satisfied  himself  that  it  Was  a  proper  one. 

Mr. 
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Mr.  Daniel  in  reply.  1861. 

The  question  whether  it  would  be  convenient  for  the  ^^ 

Chief  Clerks  to  have  a  part  of  the  independent  though      Aoricul- 

TURI8T 

subordinatie  authority  possessed  by  the  Masters  has,  I  Cattlb  Im- 
submit,  been  disposed  of  by  the  legislature  in  the  "u^ancb  Co. 
Masters  Abolition  Act,  which  has  transferred  the  juris- 
diction of  the  Masters  not  to  the  Chief  Clerks  but  to  the 
Judges,  and  in  terms  showing  that  the  suitors  are  eii* 
titled  to  the  opinion  of  the  Judge  himself  upon  each 
point  as  it  arises. 

T/ie  Lord  Justice  Knight  Bruce. 

It  is  my  opinion,  and  I  believe  that  of  the  Lord  Jus- 
tice also,  that  this  whole  matter  should  be  submitted,  or 
again  submitted,  if  that  is  the  correct  phrase  to  use,  for 
personal  consideration  to  the  Master  of  the  Rolls,  and 
that  the  two  orders  appealed  from  should  be  discharged 
without  prejudice  to  the  Master  of  the  Rolls'  exercising 
his  discretion  in  such  a  manner  as  to  appoint  Mr.  Croys- 
dill  again  if  it  shall  so  seem  fit  to  his  Honor.  The  costs 
to  the  present  time  to  be  paid  out  of  the  estate. 

The  Lord  Justice  Turner. 

This  is  an  application  to  discharge  two  orders  of  the 
Master  of  the  Rolls,  by  the  first  of  which  orders,  dated 
the  8th  of  May  last,  his  Honor  appointed  Mr.  Croysdill 
to  be  the  official  manager  to  this  company ;  and  by  the 
other  of 'which  orders  his  Honor  refused  an  application 
to  discharge  the  order  of  the  8th  of  May.  The  case 
stands  thus, — It  originally  came  before  the  Chief  Clerk 
of  the  Master  of  the  Rolls,  upon  the  application  for  the 
appointment  of  an  official  manager.  There  were  pro- 
posals before  the  Chief  Clerk  of  two  different  persons  for 
the  appointment;   one  party  proposing  Mr.  CraysdiU, 

the 
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1861.  the  other  a  Mr.  Evans  to  be  the  official  manager.  The 
^^^!^^^^  Chief  Clerk  appears  to  have  entertained  a  strong  opinion 
AoRicuL-  in  favor  of  Mr.  Croysdill,  and  to  have  intimated  his  in- 
Cattl'e^In-  t^n^io"  to  appoint  him.  An  application  was  then  made 
kurakcbCo,  to  the  Chief  Clerk  to  adjourn  the  matter  to  be  heard 
before  the  Master  of  the  Rolls  in  person,  but  he  de- 
clined to  adjourn  it,  and  appointed  Mr.  CroysdilL  Ap- 
plication was  then  made  to  the  Master  of  the  Rolls  to 
discharge  the  appointment  which  his  Chief  Clerk  had 
made,  but  His  Honor,  upon  that  application  corning 
before  him,  required  it  to  be  shown  that  Mr.  Croysdill 
was  an  improper  person  to  be  appointed,  and,  this  not 
having  been  shown,  he  declined  to  interfere  and  refused 
to  set  aside  the  appointment.  The  result  therefore  has 
been  that  the  comparative  merits  of  those  two  gentle- 
men have  never  been  under  the  personal  consideration 
of  the  Master  of  the  Rolls,  nor  has  he  heard  the  parties 
upon  it.  His  Honor  no  doubt  in  point  of  fact  con- 
sidered the  question  whether  Mr.  Croysdill  was  or  was 
not  a  proper  person  to  be  appointed  at  the  time  when  he 
signed  the  order  of  the  8th  of  May  ;  but  then  he  came 
to  this  conclusion  on  the  point  without  having  heard  the 
parties  upon  it.  If  I  may  venture  to  say  so  without  pre- 
sumption, the  public  are  very  much  indebted  to  the 
Master  of  the  Rolls  for  the  great  proportion  of  the  busi- 
ness of  the  Court  which  he  disposes  of  most  ably  and 
efficiently  for  their  benefit,  and  they  are  much  indebted 
also  to  the  Chief  Clerks  for  their  very  able  services; 
but  in  dispatching  the  business  of  the  Court  regard 
must  be  had  to  the  rights  and  interests  of  the  suitors, 
and  I  cannot  agree  that  any  suitor  of  the  court  has 
not  the  right  and  the  unqualified  right  to  have  his 
case  heard  before  the  Judge  in  person  if  he  so  de- 
sires. I  think  therefore  that  the  Chief  Clerk  had  no 
right  to  refuse  the  application  which  was  made  on  the 
part  of  the  Appellant  to  have  his  case  heard  before  the 

Master 
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Master  of  the  Rolls.     If  we  look  at  the  case  with  refer-        1861. 
ence  to  the  practice  of  the  Court  of  Chancery,  the  right      "^^^^^^^ 
to  be  heard  before  the  Judge  is  by  the  Act  of  Parliament     Agricul- 
in  terms  reserved  to  the  suitors.     If  we  look  at  the  case       turist 
with  reference  to  the  Winding-up  Act,  the  powers  which   suramcb  Co. 
by  that  act  are  given  to  the  Masters  are,  as  I  apprehend, 
now  to  be  exercised  by  the  Judge.     Nothing  could  I 
think  be  more  detrimental  to  the  interests  of  the  suitors 
of  the  Court  than  that  the  Chief  Clerks  should  be  put  in 
the  position  which  the  Masters  formerly  held.     Whether 
therefore  the  case  be  governed  by  the  chancery  practice 
or  be  considered  as  falling  under  the  Winding-up  Act, 
it  was  for  the  Judge,  after  hearing  the  parties  and  con- 
sidering the  reasons  they  assigned,  to  determine  who 
should  be  appointed  to  be  the  official  manager. 

There  is  another  point  in  this  case  on  which  I  will 
venture  to  observe.  I  am  not  disposed  to  think  that  the 
fact  of  an  accountant  having  been  before  concerned  in 
some  winding-up  matters  ought  to  be  conclusive  on  the 
question  whether  he  should  be  appointed  official  manager 
to  another  of  such  matters.  The  effi?ct  of  its  being  so 
considered  would  be  to  create  a  monopoly  in  the  office 
of  official  manager  in  favor  of  particular  persons.  I 
think  that  in  determining  the.  question  who  should  be 
appointed  to  be  official  manager,  regard  ought  to  be 
had  to  what  the  duties  of  official  managers  really  are. 
It  is  not  their  duty  to  determine  the  legal  questions 
which  may  arise  in  the  course  of  the  winding-up.  They 
are  in  the  position  of  accountants,  bound  to  render 
the  best  assistance  in  their  power  on  the  questions 
which  may  arise,  and  to  see,  so  far  as  they  can,  that 
those  questions  are  brought  conveniently  and  properly 
before  the  Judge,  and  further  to  render  their  aid  in 
the  settlement  of  the  different  accounts.  Too  much 
weight,  therefore,  ought  not,  as  it  seems  to  me,  to  be 
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given  to  the  fact  of  Mr.  Croysdill  having  been  an  official 
manager  on  former  occasions.  Any  skilled  accountant 
may,  I  think,  be  as  fully  capable  as  Mr.  Croysdill  of 
discharging  the  duties  of  official  manager  to  this  com- 
pany. Accountants  are  not  officers  of  the  Court,  and 
are  not  recognized  by  it  as  standing  in  that  position,  and 
I  very  much  object  to  any  such  notion  getting  abroad. 


My  opinion  therefore  is,  that  both  these  orders  ought 
to  be  discharged,  and,  looking  at  all  the  circumstances 
of  the  case,  I  think  that  all  the  costs  up  to  the  present 
time  ought  to  be  paid  out  of  the  estate.  It  must  be 
understood  that  nothing  that  I  have  said  is  in  any  way 
to  prejudice  any  future  question  as  to  who  ought  to  be 
appointed  to  be  the  official  manager  of  this  company. 
I  repeat  that,  in  my  opinion,  parties  who  desire  to  be 
heard  before  the  Judge  are  entitled  to  be  so  heard. 
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In  the  Matter  of  THE   ABERYSTWITH   AND 
WELCH  COAST  RAILWAYS. 

June  5, 
TN  this  case  a  bill  had  been  introduced  into  parliament     Before  T^e 
'-*■     for  making  eight  railways  from  Aberj/sttvith  to  dif-       ^^^iJ^^ 
ferent  places.     The  promoters,  in  compliance  with  the  when  a  de- 
act  9  &  10  Vict  c.  20,  and  the  standing  orders  of  par-  po?it|ia8  been 
liament,  had  paid  into  Court  a  deposit  of  eight  per  cent.  Court  under 
upon  the  estimated  cost  of  all   the  railways.      Subse-    ^L^ra  of  par- 
quently  they  determined  to  abandon  the  project  as  re-  liament  in  re- 

8Pcct  oi  several 

garded  three  of  the  lines,  and  they  procured  the  certi-  undertakings 
ficate  of  the  Speaker  of  the  House  of  Commons  that  the  comprised  in 
bill,  so  far  as  regarded  these  three  lines,  had  been  with-  the  bill  is  sub- 
drawn.     They  then  petitioned  for  payment  out  of  Court  ■«q"f ""/ 

•^  *  ^  •'  withdrawn  as 

of  a  part  of  the  deposit,  bearing  the  same  proportion  to  to  some  only 
the  whole  as  the  estimated  cost  of  the  three  abandoned  J^^alT'the'^ 
lines  bore  to  the  estimated  cost  of  the  eight  lines.     The  promoters  can- 


petition  came  before  Vice-Chancellor  Kindersley,  who  Sficateof such 
desired  that  the  question  might  be  brought  before  their  withdrawal, 

fmv*iirA  At 

Lordships  whether  a  partial  withdrawal  of  a  bill  came  once  the  pay- 
within  the  meaning  of  9  &  10  Vict.  c.  20,  8.5,  which  au-  j^^^T/^^ 
thorizes  the  promoters  to  apply  for  a  return  of  the  deposit  much  of  the 
"  if  such  petition  or  bill  shall  be  rejected  or  finally  with-  ^ftriSitiible'to 

drawn  by  some  proceeding  in  either  house  of  parliament**  the  abandoned 

undertakings. 

Mr.  Lonsdale  for  the  Petitioners. 


Their  Lordships  held  that  an  order  ought  not  to  be 
made,  there  having  been  a  withdrawal  of  part  only  of 
the  bill. 


Note.— See  "  The  Abeiyslwilh  and  Welsh  Coast  Railway  Act,  1861," 
24  4-  25  Vict.  c.  clxxzi,  s.  4G. 
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MACLAREN  v.  STAINTON. 

June  6,  7. 

Before  The  TWENRY  STAINTON,  the  testator  in  this  cause, 

TicBs.  was  at  his  death,  in  December,  1851,  entitled  to 

A  person  who  eighty-one  shares  in  the  Carron  Iron  Company.     By  his 

hoTdertri^d    ^""'  ^^^^^  *®  12th  of  October,  1846,  he  gave  ten  of 
manager  of 
a  company, 
bequeathed 
lome  of  his 
shares  spe- 
cifically to 
several  per- 
sons abso- 
lutely, and 
fave  the  resi- 
ue  of  his 
property  to 
tenants  for 
life,  with  re- 


them  specifically  to  his  son  Henry  Tibbatts  Stainton, 

and  another  ten  of  them  to  James  Joseph  Stainton.    The 

rest  formed  part  of  his  residuary  personal  estate,  which, 

a(\er  payment  of  his  debts,  was  directed  to  be  divided  into 

eight  equal  parts;  two  of  which  parts  were  directed  to 

be  allotted  to  each  of  his  sons,  one  to  the  children  of 

JS,  Brown  a  deceased  daughter,  and  one  to  each  of  his 

three  surviving  daughters.     The  allotted  share  of  each 

son  and  daughter  was  given  to  such  son  or  daughter  for 

mainders  over,  jjfg   ^j^-j^  remainder  to  his  or  her  children,  the  terms 
After  his  death  Jl  ^ 

it  was  dis-        of  the  will  being  such  that  the  shares  in  the  Carron  Com^ 

hmre  wimT'  P^^!/  would  not  have  to  be  converted.  The  will  con- 
were  due  from  tained  the  following  clause: — "And  whereas  on  the 
marriage  of  my  said  late  daughter  Elizabeth  with  S.  W. 
Brown,  I  transferred  to  the  trustees  of  her  marriage 
settlement  2,000/.  stock  of  the  East  India  Company, 
which  I  deem  to  be  of  the  value  of  5,000/.,  and  to  pro- 
duce 210/.  per  annum ;  and  on  the  marriage  of  my  said 
son  Henry  Tibbatts  Stainton  with  his  present  wife,  I 

transferred 


ger  to  the 

company,  and 

a  compromise 

was  entered 

into  with  the 

sanction  of  the 

Court,  by 

which  his 

estate  was  to 

pay  the 

company 

220,000/.,  a 

considerable  part  of  which  was  attributable  to  interest  accrued  during  the  testator's  life 

on  the  sums  due  from  him.    'Immediately  after  the  payment  the  company  disposed  of 

this  sum  by  declaring  a  bonus  on  its  shares. 

Held,  that  the  whole  of  the  bonus  on  the  shares  specifically  bequeathed  belonged  to 
the  specific  legatees. 

Held  also,  that,  as  between  the  tenants  for  life  and  remaindermen,  the  whole  of  the 
bonus  on  those  shares  which  formed  part  of  the  residue  belonged  to  the  tenants  for 
life  as  income. 

Figures  used  by  a  testator  in  a  hotch-pot  clause,  held  to  be  merely  used  for  the  sake 
of  giving  an  eiuimple  to  explain  what  the  testator  understood  by  hotch-pot. 
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transferred  to  the  trustees  of  his  marriage  settlement  the        1861. 

sum  of  10,000/.  stock  of  the  Governor  and  Company  of     Z!!^^'''^^ 

1         Maclarek 
the  Bank  of  England,  which  I  deem  to  be  of  the  value  «. 

of  20,000/.,  and  to  produce  the  sum  of  700/.  per  annum ;  Stainton. 
and  I  may  advance  or  give  property  to  or  with  my  other 
children  on  their  respective  marriages,  or  otherwise  for 
their  respective  advancement  in  the  world:  Now  I  do 
hereby  declare  my  will  to  be,  that  the  advancements  so 
made  to  the  said  Eliazdbeth  Brown  and  H,  T.  Stainton  as 
aforesaid  shall  be  brought  into  hotch-pot  and  accounted 
for  upon  the  following  principle : — Supposing  the  income 
of  the  residuary  property  divisible  under  this  my  will  in 
respect  of  my  children  as  aforesaid  shall  amount  to  the 
annual  sum  of  4,000/.,  to  this  shall  be  added  the  annual 
sum  of  210/.,  the  income  of  the  fund  advanced  to  the 
said  Elizabeth  Brown,  and  700/.,  the  income  of  the  fund 
advanced  to  the  said  H,  T.  Stainton,  making  together 
the  annual  income  of  4,910/.,  which,  being  divided  into 
eight  shares,  leaves  the  annual  sum  of  613/.  15^.  for  each 
one-eighth  part.  The  two-eighths  directed  to  be  allotted 
in  respect  of  the  said  H.  T.  Stainton  would  therefore 
amount  to  \,227L  lOs,;  from  this  is  to  be  deducted  the 
annual  income  of  the  fund  settled  upon  him,  viz.  700/.  per 
annum,  so  that  his  income  of  the  share  allotted  in  respect 
of  him  of  and  in  my  residuary  property  would  amount  to 
the  annual  sum  of  527 L  \0s.  The  income  of  the  share  in 
respect  of  the  said  E,  Brown  would  be  613/.  155.;  from 
this  is  to  be  deducted  the  annual  sum  of  210/.,  the  in- 
come of  the  fund  settled  upon  her  as  aforesaid,  leading 
the  annual  sum  of  403/.  15^.  as  the  income  of  her  share 
to  be  allotted  in  respect  of  her  children  in  my  residuary 
property  under  this  my  will.  The  said  James  Joseph 
Stainton  the  annual  sum  of  1,227/.  IO5. ;  Sarah  Ann 
Stainton  the  annual  income  of  613/.  \5s.;  Charlotte 
Stainton  the  annual  income  of  613/.  155.,  and  Caroline 
Mary  Stainton  the  annual  income  of  613/.  I65.,  which 

annual 
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1861.       annual  sums  of  627/.   10«.,  403/.   I5s.,   1,227/.  10*., 
613/.  15*.,  613/.  15*.  and  613/.  15*.  make  up  the  annual 
V.  sum  of  4,000/.     And  in  case  I  advance  or  give  property 

Staimton.  ^q  ^jjy  other  of  my  children,  I  direct  that  the  same  prin- 
ciple shall  be  adopted  in  bringing  the  same  into  hotch- 
pot as  I  have  hereinbefore  directed  with  reference  to  the 
property  advanced  to  my  said  daughter  Elizabeth  Brown 
and  my  said  son  H.  T.  StaintonJ' 

The  testator  had,  from  1808  till  his  death,  been  the 
manager  of  the  Carron  Company  in  London.  Upon 
his  death  the  company  made  large  claims  against  his 
estate  in  respect  of  their  monies  which  had  come  to  his 
hands,  and  refused  to  transfer  the  shares  standing  in 
his  name.  A  bill  was  filed  by  the  executors  to  com- 
pel them  to  do  so,  and  ultimately  a  compromise  was 
made,  on  the  terms,  that  the  executors  should  pay  the 
company  220,000/.,  and  that  the  company  should  allow 
the  transfer  of  the  shares.  This  compromise  became 
the  subject  of  litigation,  and  the  question  was  brought 
before  the  Court  of  Appeal,  whether  it  extended  to  all 
claims  against  the  testator's  estate  or  only  to  claims 
arising  on  the  accounts  subsequent  to  1825.  Their 
Lordships  decided  that  it  only  had  the  more  limited 
effect.  Such  of  the  parties  interested  in  the  testator's 
estate  as  were  sui  juris,  were  willing  to  give  effect  to  the 
compromise  on  this  footing  and  it  was  approved  by  the 
Court  on  behalf  of  those  who  were  infants.  The  result 
was,  that  the  220,000/.  was  paid  out  of  the  estate  of  the 
testator  to  the  company,  and  the  shares  were  transferred, 
as  to  ten  into  the  name  of  H,  T,  Stainton,  ten  into  the 
name  of  J,  J.  Stainton,  and  the  rest  into  the  names  of 
the  executors.  The  payment  of  the  220,000/.  was  made 
on  the  17th  of  May,  1858,  along  with  a  small  further 
sum,  42/.  16*.  Id.  for  interest.  Of  the  total  sum  thus 
paid  191,664/.  2*.  4e/.  was  principal  with  interest  up  to 

the 
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the  death  of  the  testator,  and  38,397/.  13«.  9d.  interest  1861. 
accrued  since  his  death.  On  the  26tb  o{  May,  1858, 
the  company  upon  sanctioning  the  transfers  declared  a 
bonus  of  470/.  per  share  upon  all  their  shares,  such  bonus 
arising  from  the  division  among  the  shareholders  of  the 
220,(H2L  16s.  Id.  thus  received  from  StaintorCs  estate. 
The  shares  which  had  belonged  to  Stainton  having  tlie 
benefit  of  this  bonus,  various  questions  arose  as  to  the 
mode  of  dealing  with  it.  The  Master  of  the  Rolls  de- 
cided the  following  points  : — 

1.  That  the  sons  were  not  entitled  to  the  whole  of  the 
bonus  on  the  shares  absolutely  bequeathed  to  them,  but 
only  to  a  part  of  it  bearing  to  the  whole  the  same  pro- 
portion as  28,397/.  13«.  9d.  to  220,042/.  1&.  Id.,  and 
that  the  rest  of  it',  i.e.,  so  much  as  was  attributable  to 
principal  and  interest  accrued  due  in  the  testator's  life, 
fell  into  his  residuary  estate  as  capital. 

2.  That  the  tenants  for  life  of  the  remaining  shares 
were  not  entitled  to  the  whole  of  the  bonus  on  those 
sliaies  as  income,  but  only  to  a  part  of  it  bearing  to  the 
whole  the  same  proportion  as  28,397/.  13^.  9rf.  to 
2)^0,042/.  \6s.  Id.,  and  that  the  rest  of  it  was  to  be  dealt 
with  as  capital. 

3.  That  the  advances  to  Elizabeth  Brown  and  H.  T. 
Stainton  were  not  to  be  brought  into  hotch-pot  at  the 
amounts  mentioned  in  the  will,  irrespective  of  their  real 
values,  for  that  the  figures  were  only  given  to  show  what 
the  testator  intended  by  hotch-pot,  and  that  the  advances 
must  be  brought  into  hotch-pot  according  to  the  income 
ihey  were  producing  at  the  end  of  a  year  from  the  tes- 
tator's death. 

From  the  order  proceeding  on  this  footing  several  ap- 
peals were  brought. 

Mr. 
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1861.  Mr.  Roundell  Palmer  and  Mr.  Lewin  for  the  two  sons. 

As  to  the  first  point,  we  contend  that  the  sons  are 
entitled  to  the  whole  of  the  bonus  on  the  shares  specifi- 
cally bequeathed  to  them.  The  testator  directs  his  exe- 
cutors to  pay  his  debts  out  of  the  general  estate.  His 
defalcations  constituted  a  debt  due  from  him  to  the  com- 
pany at  his  death,  and  it  is  impossible  for  the  rediduary 
legatees  to  claim  reimbursement  as  against  specific 
legatees.  The  specific  legatees  take  the  shares  as  they 
stood  at  the  testator's  death,  his  estate  being  ample  for 
payment  of  all  his  debts  including  that  to  the  company, 
and  as  regards  their  shares  they  stand  in  just  the  same 
position  as  any  other  person  who  held  shares  in  the 
company  at  the  testator's  death  would  stand,  that  is,  he 
would  have  the  shares  with  all  the  dividends  and  bonuses 
declared  after  the  testator's  death.  That  the  company 
had  a  lien  on  the  shares  for  the  debt  makes  no  difference 
for  the  present  purpose  ;  Armstrong  v.  Burnett  (a). 
Even  if  the  shares  had  been  mortgaged,  the  specific  legatee 
would  have  been  entitled  to  exoneration. 

On  the  second  point,  the  sons  as  tenants  for  life  of 
shares  in  the  residue  contend,  that  the  bonus  on  those 
shares  which  fell  into  the  residue  is  to  be  treated  as  in- 
come. The  cases  are  all  inconsistent  with  such  an  ap- 
portionment as  has  been  made.  The  question  has  always 
been,  whether  the  sum  divided  has  been  profits  for  the 
year  or  capital ;  whether  the  company  call  it  dividend  or 
bonus  is  immaterial,  the  substance  only  is  to  be  looked 
to;  Barclay  v.  Waijtwright  {h) \  Price  v.  Anderso)i{c) 
and  Preston  v.  Melville  {d)  on  the  one  hand  and  Paris 
v.  Paris  {e);  Brander  y .  Brander  {f)  \  Witts  v.  Steere(g) 

and 

(a)  20  Beav,  424.  (0  10  Ves   185. 

(6)  14  Ves.  66.  (/)  4  I'es  800. 

(f)  15  Sim.  473.  {g)  13  Ves.  363. 
(d)  16  Sim.  163. 
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and  Hooper  v.  liossiter  (a),  show  how  the  rule  is  applied. 
This  is  not  a  fund  reserved  and  accumulated,  it  is  a 
windfall.  Suppose  neighbouring  owners  had  run  a  mine 
into  the  company's  land  and  worked  it  for  some  years, 
and  the  company  on  discovering  it  had  recovered  large 
damages  which  were  then  divided  among  the  proprietors, 
the  amount  so  divided  would  be  income;  Johnson  v. 
Johnson  (ft) ;  Plumbe  v.  Neild  (c). 


1861. 

Maclarbm 

V. 

Staimton. 


As  to  the  third  point,  we  say  that  the  income  of  the 
advances  is  to  be  taken  at  700/.  and  210/.,  at  which  the 
testator  estimates  it.  He  uses  hypothetical  words  as  to 
the  income  of  his  residue,  but  not  as  to  the  income  of 
the  advances.  There  cannot  be  any  right  to  have  the 
income  readjusted  every  year,  which  is  what  Mrs. 
Browned  children  contended  for. 

Mr.  Lloyd  for  the  trustees. 

If  the  specific  legatees  are  not  entitled  to  the  bonus 
they  have  been  overpaid,  and  the  income  to  which  they 
are  entitled  as  tenants  for  life  of  sliares  in  the  residue 
ought  to  be  impounded  to  recoup  the  testator's  estate. 

Mr.  Selwyn  and  Mr.  Haynes  for  the  testator's  three 
daughters. 

The  Master  of  the  Rolls,  we  submit,  has  rightly  held 
that  the  testator  did  not  intend  to  set  a  value  on  the  ad- 
vances, but  merely  used  figures  to  show  on  what  plan  he 
intended  the  hotch-pot  to  be  worked  out.  His  estimate 
of  the  advances  is  hypothetical,  just  as  his  estimate  of 
his  whole  income. 


Mr.  Follett  and  Mr. 
Mrs.  Browne. 

(fl)  13  Price,  771. 
(6)  1.5  Jur.  714. 

Vol.  III.— 2. 


Waller  for  the  infant  children  of 


As 


(c)  G  Jur.  N,  S.  529. 


D.P.J. 
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As  to  the  first  point,  the  question  arises  under  peculiar 
circumstances.  The  sum  was  paid  under  a  compromise 
sanctioned  by  the  Court,  which  cannot  be  taken  to  have 
been  intended  to  alter  the  rights  of  the  parties  inter  se. 
The  accounts  should  be  considered  as  taken  up  to  the 
testator's  death.  There  was  a  large  amount  of  profits 
made  by  the  company  in  past  years  which  he  had  im- 
properly retained  and  his  estate  had  to  repay  it,  but  he 
was  entitled  himself  to  so  much  of  it  as  was  attributable 
to  his  own  shares.  There  is  in  fact  a  set-ofT,  the  com- 
pany being  only  entitled  to  claim  from  the  testator  the 
amount  of  defalcations,  less  the  share  of  them  which 
would  come  back  to  the  testator  as  shareholder. 
The  bonus  on  his  shares  was,  except  as  to  interest  ac- 
cruing after  his  death,  an  accumulation  of  profits  made  in 
his  lifetime,  and  it  is  as  much  against  reason  that  a 
specific  gift  of  the  shares  should  carry  it  as  that  a  be- 
quest of  a  bond  debt  should  carry  arrears  of  interest  ac- 
crued in  the  testator's  life. 


As  to  the  second  point,  the  bonus  cannot  be  income, 
as  it  is  not  shown  to  have  been  made  out  of  the  profits 
of  that  half  year ;  Hartley  v.  Allen  (a) ;  Armstrong's 
Trust  (b). 

As  to  the  third  point,  the  natural  interpretation  is, 
that  while  the  capital  is  not  divisible  the  income  is  to  be 
equalized  de  anno  in  annum. 

Mr.  Shapter  and  Mr.  Appach  for  the  children  of  the 
tenants  for  life. 

As  to  the  first  point,  this  bonus  is  not  an  accretion,  it 
is  in  the  nature  of  an  unclaimed  dividend,  the  right  to  it 
had  accrued  before  the  testator's  death  though  it  had  not 

been 


(a)  4Jttr.  JV.  5.500,  V.-C.  K. 


(6)  3  K,  4  J.  486. 
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been  declared.  The  company  under  their  charter  had 
no  power  to  increase  their  capital,  tlierefore  profits  must 
be  treated  as  divisible  when  they  accrued ;  Fawoett  y. 
WhiUhouse  {a).  The  testator  could  not  intend  to  pass 
by  his  will  to  his  specific  legatees  a  share  of  a  sum,  the 
withdrawal  of  which  from  his  residuary  estate  he  never 
contemplated ;  Harvey  v.  Cooke (b) ;  Circuiti  v.  Perry  (c); 
and  it  is  a  breach  of  faith  on  the  part  of  the  specific 
legatees  to  claim  it,  the  compromise  having  proceeded 
on  the  footing  that  the  money  payable  would  be  part  of 
the  residuary  estate.  That  the  debt  was  due  firom  tlie 
testator  himself  makes  the  case  quite  diflerent  from  what 
it  would  have  been  if  the  debt  had  been  due  firom  a 
stranger;  Wallis  v.  Bastard (d)\  Freeman  v.  Lomas{e). 
[  Wathen  v.  Smith  (/) ;  Hickling  v.  Bowyer  {g)\  Jones  v. 
Mos8op{h),  were  also  cited.]  As  between  the  tenant  for 
life  and  remainder-man,  the  bonus  is  capital ;  Plumbe  v. 
Neild{i) ;  Nicholson  v.  Nicholson  (A). 


186K 


Mr.  Lewin  in  reply. 

Set-off  is  out  of  the  question.  The  sum  recovered 
might  have  been  applied  by  the  company  in  the  purchase 
of  mines  or  in  any  other  way  beneficial  to  their  trade, 
no  individual  shareholder  could  claim  to  have  a  share  of 
the  220,000/.  paid  to  him  until  the  company  had  declared 
a  bonus.  No  right  therefore  lo  receive  a  share  of  the 
220,000/.  ever  vested  in  the  testator. 


Tlie  Lord  Justice  Turner. 

Having  had  the  opportunity  of  considering  this  case 

since 


(a)  1  K.  4  M,  132. 

(6)  4  Ruu.  34. 

(c)  23  Beav,  275. 

(£/)  4  De  G.,  Af.  if  G,  251. 

(e)  9  Hare,  109. 


P2 


(/)  4  Modd,  326. 

{g)  3  Ma£,  if  G.  635. 

Ih)  3  Hare,  568. 

(iyejur.  JV.  5.520. 

{k)  9  W.  Rep.  676,  F.-C.  K. 
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since  the  Court  rose  yesterday,  I  do  not  think  it  neces- 
sary to  delay  giving  my  opinion  upon  it,  especially  as 
my  learned  Brother  and  I  are  quite  agreed  upon  the 
case.~[His  Lordship  then  briefly  stated  the  facts  of  the 
case,  and  proceeded  as  follows:] — 


In  this  state  of  circumstances,  one  question  which 
arises  is,  whether  the  portion  of  the  amount  received 
from  the  company  in  respect  of  the  testator's  shares  (I 
do  not  at  present  designate  the  amount  so  received  either 
as  dividend  or  bonus)  which  has  been  received  in  respect 
of  the  ten  shares  specifically  bequeathed  to  each  of  the 
sons  of  the  testator  formed  part  of  the  general  estate  of 
the  testator,  or  belongs  to  the  two  sons?  This  is  a 
question  between  the  specific  and  the  residuary  legatees. 
Another  question  which  arises  is,  whether  the  portion 
of  the  amount  received  from  the  company  which  has 
been  received  in  respect  of  the  testator's  other  shares, 
forming  part  of  his  residuary  estate,  is  to  be  considered 
as  capital  or  income.  This  is  a  question  between  the 
tenants  for  life  of  the  residue  and  the  parties  entitled  to 
it  in  remainder.  The  Master  of  the  Rolls  has  thus 
dealt  with  these  questions.  He  has  divided  the  full 
amount  received  from  the  company  in  respect  of  all  the 
testator's  shares  into  two  parts,  according  to  the  pro- 
portion which  the  amount  treated  upon  the  compromise 
as  due  to  the  company  by  the  testator  at  the  time  of  his 
death  for  principal  and  interest  bears  to  the  amount 
which  upon  the  compromise  was  treated  as  due  for  in- 
terest accruing  after  the  testator's  death,  and  then  as 
between  the  specific  and  residuary  legatees  he  has  given 
tlie  residue  so  much  of  the  full  amount  received  from 
the  company  as  according  to  the  above  apportionment 
was  attributable  to  the  principal  and  interest  which 
was  treated  as  due  from  the  testator  at  the  time  of  his 
death,  giving  to  the  specific  legatees  only  so  much  of 

the 
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the  full   amount  received   from    the    company  as,  ac-^        1861. 

cording  to  the   apportionment,  was   attributable  to  the     ,.     ^^^^ 

interest  treated  as  accrumg  due  after  the  death  of  the  p^ 

testator.      He  has  dealt  in  the  same  manner  with  the     Staimtoh. 

tenants  for  life  of  the  residue  and  the  parties  entitled  to 

it  in  remainder,  giving  to  the  capital  of  the  residuary 

estate  so  much  ay,  according  to  the  apportionment,  was 

attributable  to  the  principal  and  interest  treated  as  due 

at  the  testator's  death,  and  to  the  tenants  for  life  so  much 

only  as,  according  to  the  apportionment,  was  attributable 

to  the  interest  treated  as  having  accrued  after  the  death  . 

of  the    testator.     Whether   this  mode  of  dealing  with 

these  questions  was  correct,  or  in  what  mode  they  ought 

to  have  been  dealt  with,  is  the  principal  point  which  we 

have  to  consider  upon  this  appeal. 

The  ground  on  which  the  Master  of  the  Rolls  pro- 
ceeded in  disposing  of  these  questions  in  the  manner 
above  mentioned  was,  as  I  understand,  this  :  that  at  the 
time  when  the  matter  was  before  him,  on  the  occasion 
of  the  compromise  being  proposed — a  compromise  which 
required  his  sanction  by  reason  of  some  of  the  parties 
interested  in  the  residuary  estate  being  infants— he  con- 
templated and  intended  that  what  would  be  coming  to  the 
testator's  shares  from  the  amount  which  would  be  divisi- 
ble by  the  Carron  Company  in  consequence  of  the  repay- 
ment made  by  the  testator's  estate  should  go  back  into 
the  general  estate  of  the  testator ;  but  it  is  to  be  ob- 
served that  there  were  other  parties  interested  in  this 
compromise,  besides  the  infants  on  whose  behalf  the 
Master  of  the  Rolls  was  called  upon  to  sanction  it 
The  specific  legatees  and  the  tenants  for  life  of  the  resi- 
due, so  far  as  they  were  not  married  women,  or  so  far  as 
being  married  women  they  had  separate  estates,  were 
all  competent  to  act  for  themselves,  they  were  all  in- 
terested  in   this  compromise,  and  it  does  not  appear 

that 
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that  at  any  time  during  the  proceedings  before  the 
Master  of  the  Rolls  on  the  subject  of  the  compromise  the 
question  which  is  now  raised  was  in  any  way  mooted  01 
brought  to  their  attention.  The  position  of  the  case 
thefefore  is  this,— That  the  compromise,  resting,  in  the 
view  of  the  Master  of  the  Rolls  acting  on  behalf  of  the 
infants,  upon  one  ground,  may,  as  to-  the  other  parties, 
well  have  proceeded,  and  primli  facie  I  think  it  must  on 
their  part  be  taken  to  have  proceeded,  upon  a  wholly 
different  ground.  The  question  then  is,  whether  in  this 
position  of  the  case  we  can  as  to  those  other  parties 
treat  this  compromise  as  having  proceeded  upon  the 
ground  on  which  the  Master  of  the  Rolls,  acting  on  the 
part  of  the  infants,  meant  it  to  proceed.  Can  we  say 
that  there  has  since  been  an  agreement  on  the  part  of 
those  other  parties  which  ought  to  be  held  binding 
upon  them,  so  as  to  disentitle  them  to  those  rights  to 
which  they  would  otherwise  have  been  entitled  ?  I  do 
not  think  that  we  can.  Possibly  there  may  be  some 
right  on  the  part  of  the  infants  to  be  in  some  manner  re- 
lieved as  to  the  matters  in  question ;  but  I  cannot  see 
my  way  to  give  them  the  relief  given  by  this  order,  or 
indeed  any  relief  in  this  suit,  so  long  as  the  compromise 
stands.  With  all  deference  to  the  Master  of  the  Rolls, 
I  find  myself  unable  to  follow  the  view  which  he  has 
taken.  Under  ordinary  circumstances  the  specific  lega- 
tees would  of  course  be  entitled  to  the  proportion  of  the 
whole  amount  received  from  the  company  which  was 
due  to  the  shares  specifically  bequeathed,  and  as  the  case 
now  stands,  I  think  we  must  consider  them  to  be  so 
entitled. 


It  may  be  right,  however,  to  advert  to  some  further 
arguments  which  were  brought  forward  at  the  bar  in  sup- 
port of  this  order.  It  was  said  that  there  was  here  a 
case  of  set-off;  that  the  testator  having  been  indebted  to 

the 
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the  company  in  respect  of  his  transactions  as  their 
agent,  the  amount  in  which  he  was  so  indebted  to  the 
company  ought  to  be  taken  out  of  the  amount  received 
from  the  Catron  Company  in  respect  of  the  shares  which 
belonged  to  his  estate.  It  does  not  appear  to  me,  how- 
ever, that  there  is  here  any  case  of  set-off.  Until  the 
debt  due  from  the  testator's  estate  was  paid,  and  the 
dividend  declared  in  consequence  of  the  payment,  there 
was  no  demand  against  the  company  on  the  part  of  the 
testator's  estate.  What  was  paid  by  the  estate  in  res- 
pect of  the  testator's  debt  might  have  been  applied  in 
payment  of  other  debts  of  the  company,  or  in  the  pur- 
chase of  further  mines,  or  for  other  purposes  of  the  trade, 
and  might  never  have  been  divided  at  all  among  the 
shareholders  of  the  company ;  so  that  the  alleged  case 
of  set-off  arises  wholly  from  the  subsequent  application 
of  the  monies  paid  by  the  estate,  and  there  never  was  in 
fact  any  co-existent  case  of  demand  on  the  one  side  and 
debt  on  the  other. 


186K 

Maclarbn 

V. 

Staimton^ 


It  was  further  said  that  the  amount  paid  to  the  com- 
pany by  the  testator's  estate  ought  to  be  regarded  as  in 
the  nature  of  an  unclaimed  dividend ;  but  although  it 
may  well  be  regarded  as  an  unclaimed  debt^  it  certainly 
cannot  be  regarded  as  anything  in  the  nature  of  an  un- 
claimed dividend,  for  it  never  was  reserved  on  the  part  of 
the  company,  and  the  company  never  in  fact  knew  of 
the  existence  of  the  fund  till  after  the  death  of  the  tes- 
tator. It  was  also  attempted  to  be  argued  that  this  was 
not  a  debt  within  the  meaning  of  that  word  as  used  in 
the  testator's  will ;  but  that  point  seems  to  me  to  be  so 
clear  that  it  is  quite  unnecessary  to  say  anything  upon  it. 


On  the  first  point  therefore,  I  think  that  the  specific 
legatees  of  the  ten  shares  are  entitled  to  the  proportion 
of  the  amount  received  from  the  company  which  was 

due 
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due  to  those  shares.  As  to  these  legatees,  there  is  no 
ground  for  distinguishing  between  interest  and  capital, 
the  bequests  of  the  shares  being  absolute. 

As  to  (he  other  shares,  however,  forming  part  of  the 
residuary  estate,  the  question  arises  whether  what  has 
been  received  in  respect  of  them  ought  to  be  considered 
as  capital  or  income.  Several  cases  have  been  cited  on 
that  point,  but  I  do  not  think  it  is  necessary  to  go  through 
them,  as  they  do  not  seem  to  me  to  affect  the  question. 
This  is  clearly  not  reserved  capital  which  belonged  to 
the  company ;  there  was  no  intention  on  the  part  of  the 
company  to  reserve  it.  It  is  nothing  more  than  a  debt 
which  was  due  from  the  estate  of  Stainton  to  the  com- 
pany, and  which  was  paid  by  the  estate  of  Stainton  after 
his  death.  In  that  state  of  circumstances,  what  is,  in 
truth,  the  effect  of  that  payment?  If  a  debt  which  is 
due  to  a  partnership  is  paid  in  any  given  year,  the 
money  received  in  respect  of  it  must,  as  I  apprehend,  in 
the  absence  of  any  special  provision  to  the  contrary,  and 
there  is  none  such  in  this  case,  constitute  part  of  the 
profits  of  the  year  in  which  the  debt  is  paid.  In  the 
course  of  the  argument  this  case  was  put:  suppose  this 
to  have  been  a  sum  which  accrued  due  to  the  company 
in  the  course  of  the  dealings  and  transactions  between 
them  and  Stainton,  and  to  have  become  due  within  the 
last  two  or  three  years,  and  to  have  been  paid  to  the 
company  by  Stainton  or  by  his  executors  after  his  death, 
could  it  be  said  that  the  sum  so  paid  was  not  profit  of 
the  year  in  which  it  was  paid  ?  No  answer  was  given  to 
the  question ;  and  no  other  answer  could,  as  I  conceive, 
be  given  to  it  than  that  in  the  case  supposed  the  debt 
would  be  be  profit  of  the  year  in  which  it  was  paid ;  but 
if  the  debt  would  have  been  profit  of  the  year  had  it 
arisen  from  the  dealings  and  transactions  of  Stainton 
vrith  the  company,  surely  the  nature  of  the  transactions, 
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or  the  mode  in  which  the  debt  was  contracted,  cannot 
aher  the  case.  In  order  to  constitute  a  debt  capital,  I 
apprehend  you  must  show  that  there  was  an  intention  on 
the  part  of  the  persons  interested  that  it  should  be  dealt 
with  as  capital.  If  it  has  been  reserved  and  set  apart  as 
capital,  it  would,  as  I  apprehend,  of  course  be  capital  as 
between  the  tenant  for  life  and  remainderman ;  but  if  it 
has  not  been  so  reserved  and  set  apart,  and  there  be 
nothing  more  than  that  the  debt  has  been  got  in,  it  must, 
as  I  conceive,  be  considered  as  income,  and  not  capital. 
I  think,  therefore,  upon  the  true  result  of  this  case,  the 
whole  of  the  dividends  on  these  shares  belong  to  the 
tenants  for  life  of  the  residue,  and  cannot  be  considered 
as  capital.  I  do  not  see  how  this  is  to  be  distinguished 
from  the  case  of  any  other  debt  Nothing,  as  I  have 
said,  can  depend  on  the  mode  in  vihich  the  debt  arises. 


1861. 
Maclarbk 

V, 

Stainton. 


There  remains,  then,  only  the  question  on  the  hotch- 
pot clause ;  and  I  agree  with  the  Master  of  the  Rolls  in 
the  construction  which  he  has  put  on  that  clause.  The 
case  is  peculiar,  but  it  seems  to  me  that  what  the  testator 
has  said  is  only  an  explanation,  for  the  purpose  of  show- 
ing the  principle  of  division.  What  he  has  said  is  in 
substance  this—"  I  take  4,000/.  as  the  income  of  my 
property;  I  add  to  that  the  income  which  shall  come 
from  the  Bank  Stock  and  East  India  Stock,  and  divide 
it  as  follows,  and  you  are  to  do  the  same  with  the  income 
whatever  it  may  happen  to  be.  If  the  income  happens 
to  be  20,000/.  a  year,  take  20,000/.  instead  of  the  4,000/. 
If  I  have  made  advances  to  my  other  children,  take  the 
interest  on  those  advances  on  the  same  principle  as  I 
have  made  the  computation  on  the  Bank  Stock  and 
India  Stock,  and  divide  accordingly."  It  seems  to  me, 
therefore,  that  the  Master  of  the  Rolls  has,  upon  this 
part  of  the  case,  adopted  the  right  principle.  It  may  be 
open  to  some  doubt  whether  the  amount  should  be  taken 

at 
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1861.        at  the  death  of  the  testator  or  at  the  end  of  the  year  after 
_/^^^^^       his  death ;  but  I  think  that  the  right  principle  is,  that  it 
o.  should  be  taken  at  the  end  of  the  year  after  his  death. 

Stainton*  ^g  ^Q  ^j^g  residue,  I  may  observe  that  there  is  no  residue 
until  the  expiration  of  the  year.  I  make  that  observation, 
however,  with  some  caution,  as  we  know  that  an  obser- 
vation of  that  kind  has  given  rise  to  great  conFusion  in 
other  cases  between  tenants  for  life  of  residue  and  the 
parties  interested  in  the  capital.  Many  cases,  I  believe, 
have  come  before  the  Courts  in  consequence  of  the  un- 
garded  use  of  the  word  residue  in  a  case  that  occurred 
before  Sir  John  Leach,  who  said  that  there  was  no  re- 
sidue until  the  end  of  the  first  year,  and  that,  therefore, 
the  interest  of  the  first  year  fell  into  the  capital  of  the 
estate.  Of  course  I  do  not  mean  by  the  observation  I 
have  made  to  revive  any  question  on  that  point  My 
opinion,  therefore,  agrees  with  that  of  the  Master  of 
the  Rolls  as  to  the  hotch-pot  clause,  but  I  diflTer  from 
him  as  to  the  question  of  the  rights  of  the  specific  lega- 
tees and  of  the  tenants  for  liFe  of  the  residue. 

The  Lord  Justice  Knight  Bruce. 

I  am  of  the  same  opinion.     There  will  be  one  order 
on  the  several  motions. 
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THE   EMPEROR   OF  AUSTRIA  v.  DAY  and      May 22,2^, 
KOSSUTH.  24/ 

June  7. 

rpHIS  was  an  appeal  from  the  whole  of  a  decree  of    ^^V\J^^ 

-^      Vice-Chancellor  Stuart  restraining   the   Defend-     Chancellor 

ants  from  making  notes  purporting  to  be  notes  of  the     n}'^^^^^^ 

Hungarian  state,  and  ordering  them  to  deliver  up  to  the       and  The 

Plaintiff  the  notes  already  made  and  the  plates  used  for       ^x,ce8."'" 

printing  them.  The  Defendant 

Koisuth,  a 
Hungarian 
The  case  made  by  the  bill  was  in  substance  as  fol-  refugee, 

1         . caused  to  be 

'".^^  •  manufactured 

in  England  tL 

That  the  Plaintiff  was  king  of  Hungary ^  and  as  such  o/^otesT" 

had  the  exclusive  right  of  authorizing  the  issue  in  Hun-  which,  though 

gary  of  notes  to  be  circulated  m  Hungary  as  money,  and  imitation  of 

also  the  exclusive  right  of  authorizing  the  royal  arms  of  *?y  ?°^'  . 

Hungary  Hungary, pur- 
ported  to  be 
receivable  as 
money  in  every  Hungarian  state  and  public  pay  office,  and  to  be  guaranteed  by  the 
state  of  Hungary.  The  Plaintiff,  as  king  of  Hungaty,  sued  to  have  these  notes  deli- 
vered up  and  to  restrain  the  manufacture  of  any  such,  alleging  that  the  issue  of  such 
notes  would  injure  the  rights  of  the  Plaintiff  by  promoting  revolution  and  disorder, 
would  injure  the  state  by  the  introduction  of  a  spurious  circulation,  and  would 
thereby  also  injure  the  Plaintiff's  subjects. 

H^ldf^mit  although  the  Court  has  not  any  jurisdiction  to  restrain  the  commission 
ofacts  which  only  violate  the  political  privileges  of  a  foreign  sovereign,  the  manufac- 
ture of  these  notes  ought  to  be  restrained. 

Per  the  Lord  Chancellor :— A  foreign  sovereign  may  sue  in  this  country  for  a  wrong 
done  to  him  by  an  English  subject,  unauthorized  by  the  English  government,  in 
respect  of  property  belonging  to  that  foreign  sovereign,  either  in  his  individual  or  hit 
corporate  capacity,  or  to  his  subjects,  and  the  circulation  of  spurious  notes  purporting 
to  be  guaranteed  by  the  nation  is  such  a  wrong. 

Per  the  Lord  Justice  Turner :— The  Plaintiff,  as  representing  his  subjects,  was 
entitled  to  relief  on  account  of  the  pecuniary  injury  which  a  spurious  circulation  would 
inflict  on  them ;  but  qvare,  whether  he  would  have  been  entitled  to  relief  on  the 
ground  of  the  loss  arismg  to  the  state  from  such  spurious  circulation — the  issue  of  such 
notes  being,  so  far  as  such  loss  only  was  concerned,  a  mere  invasion  of  the  preroga- 
tives of  a  foreign  sovereign  and  the  political  rights  of  his  subjects. 
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Hungary  to  be  affixed  to  any  document  intended  to  be 
circulated  in  that  country. 

That  nearly  the  whole  of  the  circulation  of  Hungary 
consisted  of  notes  of  the  National  Bank  of  Austria, 
issued  under  the  authority  of  the  Plaintiff  as  emperor  of 
Austria  and  king  of  Hungary ,  which  circulated  in  Hun- 
gary as  money,  and  were  for  various  sums  from  one 
florin  upwards. 

That  the  Defendants  Day  Sf  Sons  (the  well-known 
lithographers)  had  by  the  direction  of  the  Defendant 
Kossuth  prepared  plates  for  printing  notes  purporting  to 
be  notes  of  the  Hungarian  nation  or  state  for  various 
sums  of  money,  and  which  were  intended  to  be  circulated 
as  money  in  Hungary,  and  that  they  were  engaged  by  the 
direction  o{ Kossuth  in  printing  such  notes  from  the  plates. 

That  the  body  of  each  note  was  in  the  Hungarian 
language,  and  had  on  the  border,  in  the  German  and 
Sclavonian  and  other  languages,  the  amount  for  which  it 
purported  to  be  a  note,  and  at  the  bottom  a  print  of  the 
royal  arms  of  Hungary.  The  body  of  a  one  florin  note, 
when  translated,  was  as  follows : — 


"  One  florin. 
"This  monetary  note  will  be  received  in  every  Hun- 
garian state  and  public  pay  office  as 

"  One  florin  in  silver. 
"  Three  zwanzigers  being  one  florin,  and  its  whole 
nominal  value  is  guaranteed  by  the  state. 

"In  the  name  of  the  nation, 

"  Kossuth,  Louis'' 

That  the  total  amount  of  these  notes  which  was  being 
prepared  was  upwards  of  100,000,000  florins.    That  Day 

^  Sons 
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^  Sons  had  in  their  possession  a  large  quantity  of  them 
entirely  or  nearly  completed,  and  unless  restrained  by  the 
Court  would  deliver  them  to  Kossuth,  That  Kossuth 
intended,  as  soon  as  he  received  them,  to  send  them  to 
Hungary  and  endeavour  to  introduce  some  of  them  into 
circulation  there,  and  use  the  remainder  for  other  purposes 
in  Hungary f  in  violation  of  the  rights  and  prerogative  of 
the  Plaintiff  as  king  of  that  country,  and,  amongst  other 
purposes,  for  the  promotion  of  revolution  and  disorder 
there.  That  the  Plaintiff  had  never  authorized  the 
manufacture  of  the  notes  or  the  use  of  the  royal  arms  of 
Hungary  thereon ;  and  that  the  introduction  of  the  notes 
into  tiungary  would  create  a  spurious  circulation  there, 
and  by  that  and  other  means  cause  great  detriment  to 
the  state  and  the  subjects  of  the  Plaintiff.  That  Day  ^ 
Sons  had  notice  of  the  purpose  for  which  the  notes  were 
intended,  and  of  Kossuth's  want  of  authority  to  prepare 
or  issue  them. 


1861. 


The  bill  prayed  that  Day  8f  Son  might  be  decreed  to 
give  up  to  the  Plaintiff  the  plates,  and  any  documents 
printed  or  lithographed  therefrom,  and  any  other  docu- 
ments in  their  possession  purporting  to  be  notes  of  the 
Hungarian  state  or  nation,  or  notes  with  the  royal  arms 
of  Hungary  thereon,  and  for  an  injunction  restraining 
Day  ^  Sons  from  printing  or  delivering  to  Kossuth  any 
such  notes. 

M.  Kossuth  by  his  affidavits  denied  that  the  Plaintiff 
was  de  jure  king  of  Hungary,  and  entered  at  length  into 
the  grounds  of  this  contention.  He  also  denied  the 
Plaintiff's  being  de  facto  king  of  Hungary  on  the  ground 
that  he  had  not  been  crowned  king  of  Hungary,  as  was 
required  by  the  fundamental  laws  of  that  country.  •  He 
asserted  that  the  emperor  had  no  authority  to  issue  notes 
without  the  consent  of  the  diet;  that  the  diet  had,  in 

1848, 
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1861.  18i8,  authorized  him,  Kossuth,  when  minister  of  finance 
to  Ferdinand  F.,  to  issue  notes,  but  had  never  given 
Emperor  of  such  authority  to  any  one  else.  That  such  notes  were 
issued,  bearing  his  own  official  signature  as  minister  of 
finance,  but  did  not  resemble  the  notes  now  in  question. 
That  the  arms  of  Hungary  were  not  royal  but  national, 
and  that  any  Hungarian  might  lawfully  use  them.  That 
the  use  of  them  in  Hungary  without  royal  authority  was 
common  ;  and  that  they  were  introduced  into  the  notes, 
not  to  give  them  any  authenticity,  but  merely  as  a  na- 
tional emblem.  He  proceeded  to  say,  ''It  is  not  true, 
but  it  is  wholly  and  entirely  contrary  to  the  truth,  that  I 
have  intended,  as  soon  as  I  receive  the  notes,  falsely  in 
the  said  bill  called  spurious  notes,  to  send  them  to  Hun^ 
gary,  and  to  sell  some  of  them  for  divers  sums  of  money 
to  any  persons  resident  there  or  elsewhere,  and  by  this 
and  other  means  to  introduce  the  same  into  circulation 

in  Hungary I  affirm  and  declare  the  fact  to  be, 

that,  the  present  stale  of  Europe  and  of  the  Austrian  go- 
vernment being  such  as  to  make  the  happening  of  great 
changes  in  the  relations  of  lawful  right  and  the  dominion 
of  force  seem  not  only  possible  but  probable,  I  deemed 
it  to  be  my  duty  to  take  such  means  as  I  was  able  to  meet 
such  an  emergency  as  might  then  probably  arise,  and  to 
prevent  the  subjects  and  state  oi  Hungary  from  suffering 
die  detriment  that  would  necessarily  follow  from  the 
want  of  a  sufficient  means  of  circulation  as  money,  and 
I  have  accordingly  had  the  notes  in  the  said  bill  named 
prepared  and  made  ready,  but  had  already  before  the 
filing  of  the  said  bill  made  provision  for  their  safe  keep- 
ing in  England  until  the  happening  of  the  emergency 
which  could  alone  make  the  use  of  them  in  Hungary  to 
be  consistent  with  events.  And  I  affirm  and  declare,  that 
I  neither  have  attempted,  nor  have  ever  had  the  inten- 
tion to  attempt,  to  introduce  the  said  notes  into  Hungary, 
80  long  as  the  present  condition  of  forcible  dominion  exists 

there. 
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there.  What  the  Plaintiff  calls  *  revolution/  but  which 
will  in  fact  be  the  restoration  of  the  laws  and  rights  of 
Hungary y  must  itself  have  happened  in  Hungary  before 
the  notes  in  the  said  bill  named  can  acquire  the  value  of 
which  the  Plaintiff  expresses  so  much  fear,  through  tffeir 
circulation  in  the  kingdom  of  Hungary,*^ 

It  appeared  that  the  notes  in  question  were  not  simi- 
lar in  appearance  to  any  notes  circulating  in  Hungary. 

The  Vice-Chancellor  Stuart  having  made  a  decree 
according  the  prayer  of  the  bill,  the  Defendants  Kossuth 
and  Day  ^  Son  severally  appealed. 

Mr.  Roundell  Palmer,  Sir  H.  M.  Cairns  and  Mr. 
Cotton  for  the  Plaintiff,  in  support  of  the  decree. 

The  first  point  set  up  by  the  Defendant  relates  to  the 
Plaintiff's  title  to  the  crown  o{  Hungary.  [The  Lord 
Chancellor.  Surely  that  question  depends  merely  on 
this,  whether  the  Plaintiff  is  acknowledged  by  her  Ma- 
jesty's government  as  de  facto  king  of  Hungary,  and  we 
are  bound  to  take  judicial  notice  of  the  fact  that  he  is 
so  acknowledged.  We  cannot  enter  here  into  the  ques- 
tion whether  he  is  rightfully  king.] 

As  to  the  Hungarian  law  with  reference  to  the  circu- 
lation of  paper  money,  the  evidence  of  the  Defendants 
leaves  untouched  this  proposition,  that  whatever  may  be 
the  extent  of  the  rights  of  the  diet  as  to  interfering  with 
the  issue  of  paper  money,  it  cannot  be  issued  without 
the  concurrence  of  the  crown,  and  the  issuing  it  is  the 
act  of  the  crown. 

As  to  the  use  of  the  royal  arms,  it  may  be  common  to 
use  them  as  an  ornament  to  private  documents ;  but  the 
question  is,  for  what  purpose  are  they  used.     Here  they 

are 
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are  evidently  used  to  give  these  spurious  notes  the  ap- 
pearance of  public  documents. 

As  to  the  purpose  for  which  these  notes  are  manufac- 
tufSd,  M.  Kossuth  denies  his  intention  to  circulate  them 
at  once,  but  expresses  himself  with  studied  ambiguity  as 
to  the  nature  of  the  occasion  on  which  he  intends  to  cir- 
culate them. 


To  apply  the  law  to  the  facts  of  the  case,  we  must 
consider  the  locus  standi  of  a  foreign  sovereign  in  the 
Courts  of  our  country.  What  is  meant  by  the  dictum 
that  he  can  sue  in  this  country?  It  cannot  mean  merely 
that  he  can  sue  for  injuries  affecting  his  own  property 
or  person,  for  if  he  were  a  private  individual  he  could 
sife  in  respect  of  them,  and  nobody  could  contend  that 
his  being  a  sovereign  would  deprive  him  of  the  power  to 
do  so.  The  rule  therefore  must  mean,  that  he  can  sue 
as  a  corporation  in  respect  of  the  rights  of  the  country 
which  he  governs.  We  may  lay  out  of  the  question  all 
cases  where  the  subject-matter  was  an  act  of  the  state, 
as  Duke  of  Brunswick  v.  King  of  Hanover  (a)  \  Secret 
tary  of  State  in  Council  of  India  v.  Kamachee  Boye 
Sahaba  {The  Tanjore  Case){b);  The  Nabob  of  the 
Camatic  v.  £ast  India  Company  (c).  So  as  to  any  bel- 
ligerent right:  thus,  an  injunction  could  not  be  obtained 
to  stop  munitions  of  war,  that  is  not  a  matter  relating 
to  rights  of  property,  and  must  be  settled  by  diplo- 
macy, not  by  the  action  of  civil  tribunals.  The  rule 
relates  to  rights  of  property  concerning  the  nation.  Each 
nation  must  have  a  head  by  which  it  is  represented  in 
foreign  countries,  otherwise  it  would  have  no  means  of 
asserting  abroad  civil  rights  belonging  to  it  in  its  cor- 

«    porate 
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porate  capacity,  or  belonging  to  the  mass  of  its  subjects. 
The  cases  of  The  City  of  Berne  v.  Bank  of  England  (a) 
and  The  Colombian  Government  v.  Rothschild  {b),  show 
that  a  bill  on  behalf  of  a  nation,  by  a  person  not  duly 
authorized  to  represent  it,  cannot  be  allowed.  In  The 
King  of  Spain  v.  Hullett  (c),  the  Lord  Chancellor  laid 
it  down  that  the  king  of  Spain,  as  to  public  matters,  sued 
as  a  foreign  corporation  sole.  In  Hullett  v.  King  of 
Spain  (d\  Lord  Redesdale  says,  "  I  have  no  doubt  but 
a  foreign  sovereign  may  sue  in  this  country,  otherwise 
there  would  be  a  right  without  a  remedy.  He  sues  here 
on  behalf  of  his  subjects,  and  if  foreign  sovereigns  were 
not  allowed  to  do  that,  the  refusal  might  be  a  cause  of 
war."  The  King  of  the  Two  Sicilies  v.  Wilcox  (c)  illus- 
trates the  distinctions  between  rights  claimed  by  a  foreign 
sovereign  as  rights  of  the  crown,  and  those  which  he 
claims  as  representing  the  country ;  the  argument  there 
being  urged,  that  the  Plaintiff  had  no  interest  in  right  of 
his  crown.  So  here  it  is  attempted  to  meet  the  Plain- 
tiff's case  by  evidence  to  show  that  be  has  not  the  exclu- 
sive right  to  issue  notes,  inasmuch  as  he  cannot  issue 
them  without  the  concurrence  of  the  Diet;  but  the 
answer  to  this  argument  is,  that  in  the  Courts  of  this 
country  the  Plaintiff  represents  the  Hungarian  nation, 
including  the  Diet.  Then,  is  the  right  one  which  the 
king  of  Hungary  J  representing  the  nation,  is  entitled  to 
have  protected  in  our  Courts  ?  The  right  is  the  right  of 
issuing  money,  there  being  no  distinction  for  the  present 
purpose  between  a  metallic  and  a  paper  currency.  This 
is  a  civil  right  of  which  the  Court  of  Chancery  can  take 
notice  ;  a  right  possessing  a  pecuniary  value,  and  so  sa- 
vouring of  property:   thus,  for   instance,  the   Bank  of 

England 


1861. 


(a)  9  Vei.  347. 

\J>)  1  Sim,  94. 

(f )  7  BIL  N.  S.  359,  388. 

Vol.  III.— 2. 


(d)  1  Daw.  Sf  CL  169,  175; 
S.  C.,2  Bli,  N,  S.  31,  60. 

(e)  1  Sim.  N.  S,  332. 

Q  D.F.J. 
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privilege  of  issuing  notes,  which  are  a  legal  tender,  and 
Emferor  of   the  act  which  we  seek  to  restrain  is  the  issuing  notes 
*^*'^      purporting  to  be  issued  by  the  authority  of  the  Hun- 
DAT         garian  nation,  when  they  are  not  really  so  issued.     The 
KoMOTB.     right  is  laid  down  by  the  jurists  as  to  metallic  currency ; 
Heineccius(a);  Wolff. {b);  Vattel{c);  Blackst.Comm.(d). 
The  penal  statutes  do  not  exactly  hit  a  case  like  the  pre- 
sent, though  they  come  very  near  to  it;    14  Eliz.  c.  S; 
37  Geo. 3,  c.  126,6.4;  11GW.4&1  WiU. ^,c. 66, s.  19. 
There  is  no  distinction  between  metallic  and  paper  money 
for  the  present  purpose ;  Pufendorff  («);  indeed,  if  there 
be  any  distinction,  the  principles  laid  down  by  the  jurists 
apply  more  strongly  to  paper  currency  than  to  metallic, 
because  the  former  has  no  intrinsic  value.    The  statutes, 
which  being  penal  statutes  must  be  construed  strictly, 
do  not  reach  the  case,  for  these  notes  are  no  forgery,  not 
being  an  imitation  of  any  notes  current  in  the  Plaintiff's 
dominions.     What  we  rely  on  is,  that  each  of  these  notes 
contains  a  statement  that  it  will  be  received  in  every 
Hungarian  public  office,  and  that  its  payment  is  guaran- 
teed by  the  state.    It  is  a  case  of  pretended  agency.    On 
the  face  of  these  notes  M.  Kossuth  represents  that  he 
has  the  authority  of  the  Hungarian  nation  to  issue  paper 
money,  which  is  not  the  fact.     That  nation  is  now  repre- 
sented by  the  Plaintiff,  and  it  is  no  answer  to  our  case 
to  say,  that  a  time  may  possibly  come  when  it  will  not 
be  so  represented.     When  a  felony  has  been  committed, 
it  is  often  necessary  to  pursue  the  criminal  remedy  before 
resorting  to  the  civil  one ;  but  where  criminal  proceed- 
ings 

(a)  Book  ii.  cap.  8,  $t,  174,  (c)  Book  i.  cap,  10. 
175,178.                                              (d)    Vol.  i.    277,    Coleridge's 

(b)  Part  viii.   c.  3,  u.   803,       Edition. 

806,  807.  (e)  Book  v.  cap.  1,  a.  13,  14. 
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ings  cannot  be  resorted  to,  there  is  no  suspension  of  the  1861. 
civil  remedy;  Sloman  v.  Bank  of  ^England (a);  and  if  ^^J^*^^ 
the  oSence  merely  amounts  to  a  misdemeanor,  there  is  Emperor  of 
no  suspension  at  all  of  the  civil  remedy.  In  The  Bank 
of  England  v.  Anderson  (b),  and  Sank  of  England  v. 
Bootk  (c),  the  Bank  of  England  was  protected  in  the  en- 
joyment of  a  like  right  derived  under  a  charter  from  the 
Crown.  This  was  protecting  the  right  in  the  stream, 
here  we  ask  to  have  it  protected  in  the  fountain.  Our 
case  as  regards  the  false  representation  that  these  notes 
are  issued  by  the  state,  is  made  stronger  by  the  fact  that 
M.  Kossuth  once  was  a  minister  of  state  in  Hungary, 
The  case  of  trade  marks  is  not  altogether  like  the  pre- 
sent, but  has  much  in  common  with  it.  No  man  has  a 
right  to  pass  off  his  goods  as  those  of  another  man,  that 
is  the  ground  on  which  the  decisions  on  trade  marks 
proceed ;  Collins  Co,  v.  Brown  {d) ;  Collins  Co.  v. 
Cawen{e).  [^The  Lord  Justice  Turner— Would  not 
an  action  lie  in  the  cases  of  trade  marks  ?]  It  is  not  to 
be  assumed  that  an  action  would  not  lie  in  the  present 
case,  and  even  if  it  would  not,  it  does  not  follow  that  an 
injunction  would  not  go.  In  Prince  Albert  v.  Strangeif), 
Lord  Cottenham  repudiated  the  notion  that  an  injunc- 
tion could  not  be  granted  unless  an  action  would  lie. 
All  that  is  necessary  to  found  the  jurisdiction  of  this 
Court  is,  that  there  should  be  a  direct  clear  interference 
with  a  right  clearly  connected  with  property.  Cases  on 
the  revenue  laws  have  no  bearing ;  there  is  no  doubt  that 
no  state  takes  notice  of  the  revenue  laws  of  another. 
The  issue  of  these  notes  would  be  politically  mischievous, 
and  that  is  one  great  reason,  no  doubt,  why  the  Plaintiff 
wishes  to  restrain  it ;  but  we  do  not  ask  for  the  injunc* 

tion 


(a)  14  Sim.  475. 

(b)  2  Keen,  328. 

(c)  W.  466. 


(d)  3  K.^J.  423. 

(e)  J6.  428. 

CO  1  Mac.  4  G.  25,  46, 
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1801.  lion  on  political  grounds,  but  on  the  ground  that  the 
issue  is  an  interference  with  a  right  of  property  of  the 
Plaintiff,  and  will  inflict  pecuniary  injury  on  his  subjects 
by  bringing  a  quantity  of  spurious  paper  money  into  cii*- 
culation.  The  result  would  be  two-fold;  a  number  of 
the  PlaintiiTs  subjects  would  be  defrauded  by  being  in- 
duced  to  take  spurious  paper  in  the  belief  that  it  was 
genuine,  and  the  whole  paper  currency  of  the  country 
would  be  depreciated.  As  regards  the  Messrs.  Day^  we 
cast  no  personal  imputation  on  them,  but  their  case  roust 
stand  or  fall  by  that  of  M.  Kossuth  ;  Farina  v.  Silver- 
lock  (a). 

Mr.  Collier^  Mr.  Giffard,  Mr.  C.  T.  Simpson,  and 
Mr.  Westlake  for  M.  Kossuth,  and  Mr.  Bacon  and  Mr. 
Wickens  for  Messrs.  Day. 

The  case  made  upon  the  bill  is  that  the  Plaintiff  is 
entitled  to  the  exclusive  control  of  the  Hungarian  paper 
currency  as  part  of  his  royal  prerogative,  and  that  this 
right  is  invaded  by  the  Defendant.  This  is  an  all^ation 
of  a  political  offence,  and  this  Court  has  no  jurisdiction 
to  prevent  oflR^nces  of  that  nature.  The  bill  does  not 
allege  any  injury  to  property.  The  right  in  question  is 
not  a  right  of  property,  it  is  a  mere  prerogative,  mid  does 
not  become  a  right  of  property  because  a  profit  may  be 
made  out  of  it.  Even  if  it  be  a  right  of  property  at  all 
it  is  not  such  a  right  of  property  as  this  Court  can  take 
notice  of.  The  rules  of  the  Court  as  laid  dovn  in  the 
case  of  the  Xaboh  ofArcoi  v.  East  India  CampaMy  {h) 
do  not  give  a  foreign  sovereign  any  privilege  over  other 
suitors.  The  cases  in  which  he  has  been  allowed  to 
sue  have  been  cases  of  private  right,  not  of  injury 
done  to  him  in  his  cap.icitT  of  sovereign.     The  right 

here 

(«)  i^  Da  G^  M.  i  G.  tl%         >)  4  BttK  C.  C.  179 :  €mi 
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here  alleged  is  a  right  of  a  public  nature,  the  infringe-        1861. 

ment   of  which   is   a   crime,   and   this   Court   has   no       '^^T^'^^ 

The 

criminal  jurisdiction  ;  Gee  v.  Pritchard  (a) ;  it  can  only  Emperor  or 
deal  with  rights  of  property  ;  Clarke  v.  Freeman  (i) ;  ^"■'*'*'^ 
Martin  v.  Wright  (c).  The  right  as  made  out  by  the 
bill  is  a  royal  prerogative  relating  to  revenue;  it  is  not 
a  right  which  can  be  recognized  in  foreigners;  John-^ 
son  V.  Machielsen  (d) ;  Lawrence  v.  Smith  (e) ;  Smith 
V.  Marconnay  (/).  The  monetary  laws  of  a  foreign 
country  can  no  more  be  recognized  here  than  its  fiscal 
laws,  a  monetary  law  being  in  fact  a  fiscal  one.  So  the 
penal  laws  of  a  foreign  country  are  not  recognized ; 
Folliott  V.  Ogden(g);  Wolff  v.  Oxholm  {h).  The  pre- 
sent is  an  application  by  a  foreign  sovereign  to  this  Court 
to  assist  him  in  the  financial  department  of  his  govern- 
ment. There  is  no  case  in  which  the  Court  has  recog- 
nized the  public  prerogative  of  a  sovereign  ;  it  is  of  the 
essence  of  such  rights  that  they  are  not  extra-territorial. 
The  jus  cudendae  monetae  is  local,  and  has  nothing  to  do 
with  international  law,  it  is  purely  territorial.  There  is 
no  presumption  in  favor  of  the  Plaintiff's  having  such  a 
prerogative  as  the  bill  alleges,  and  the  evidence  does  not 
establish  it.  Suppose  the  right  capable  in  some  sense  of 
being  considered  a  private  right,  it  is  one  for  the  in- 
fringement of  which  the  Bank  o{  Austria  could  not  sue ; 
Jefferies  v.  Boosey  (i) ;  so  neither  can  the  Plaintiff. 
Bank  of  England  v.  Anderson  depended  on  a  special 
act  of  parliament.  The  right  is  analogous  to  the  right 
of  granting  patents ;  the  Queen  could  not  sue  within  her 
own  dominions  for  an  injunction  to  restrain  the  infringe- 
ment of  it.  The  cases  on  trade  marks  are  wholly  inap- 
plicable ; 

(a)  2  Swamt,  413.  if)  2  Peake,  N.  P.  81. 

(6)  n  Beav.  112.  (g)   I   H.  BL  131  ;  7  T.  R. 

(c)  6  Sim.  297.  726,  733. 

(</)  3  Campb.  44.  (A)  6  Mau.  4-  Sti  92. 

(«)  Jac.  471.  (0  4  H.  L.  Cat.  815. 
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1801.  plicable;  for  these  notes  are  no  imitation  of  any  notes 
issued  by  the  present  government  of  Hungary,  nor  do 
EuwtuQn  or  they  on  the  face  of  them  purport  to  be  issued  by  its  an- 
AvtTKi A  thority ;  and  they  cannot  mislead  anybody,  for  they  are 
signed  by  a  person  whose  name  is  known  throughout 
Europe  aa  that  of  an  exile  most  hostile  to  the  present 
dynasty.  There  is  not  even  an  allegation  that  they  can 
be  misuken  for  any  notes  now  current.  The  evidence 
shows  that  the  circulation  of  paper  as  money  is  opposed 
to  the  laws  of  Hungary,  and  there  can  be  no  just  ground 
on  which  the  Court  can  protect  the  Plaintiff  in  the  en- 
joyment of  an  illegal  advantage.  A  foreign  sovereign  here 
has  no  privilege,  he  is  in  the  same  position  as  any  other 
suitor  (a),  and  a  private  suitor  would  be  out  of  Court  if 
he  came  to  enforce  an  illegal  demand.  Here  a  decree 
would  protect  the  Plaintiff  in  the  exercise  of  a  privilege 
to  which  he  has  no  right.  As  regards  injury  to  the 
Plaintiff*s  subjects,  the  intention  of  M.  Kossuth  is  to 
have  notes  ready  against  a  future  contingency — not  to 
circulate  them  now.  They  are  of  no  use  and  cannot  be 
used  unless  and  until  the  Emperor  is  dethroned;  and 
how  can  he  sue  to  restrain  an  act  which  will  have  no 
effect  in  Hungary  until  he  ceases  to  fill  the  character  in 
which  he  now  sues.  The  case  of  Prince  Albert  v. 
Strange  turned  on  the  privity  and  confidence  between 
the  Plaintiff  and  the  person  who  procured  the  etchings. 
Here  no  privity,  agency  or  confidence  is  alleged  nor  any 
pecuniary  damage  ;  the  bill  rests  the  case  on  a  principle 
of  international  law.  The  cases  oi  Attorney- General  v. 
Sheffield  Qas  Consumers  Company  (b);  Attorney^  Gene- 
ral V.  Nichol  (c) ;  Devonshire  v.  Newenham  (d)  and 
Clarhe  \\  Freeman  (e)  show  that  the  Court  does   not 

grant 

(a)   WtstUkt  ON  Inlemaiional  (c)  16  Ves,  338. 

J^ir.  p,  175.  (d)  2  Sck.  J^  Uf.  199. 

(Ik)  3  IM  C,  Ai.  *  G-  3(H,         (e)  U  Brat.  112. 
320. 
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grant  injunctions  to  restrain  every  kind  of  wrong.  [Eden 
on  Injunctions  (a) ;  Barnett  v.  Chetwood  (Jb),  were  also 
referred  to.] 

As  regards  the  Messrs.  Day,  this  decree  is  a  confis* 
cation  of  their  property. 

Mr.  It.  Palmer  in  reply. 

That  paper  money  connot  be  issued  without  an  act  of 
the  Diet  is  immaterial ;  it  being  enough  for  the  present 
purpose  that  it  cannot  be  issued  without  the  authority  of 
the  Plaintiff.  The  arguments  on  the  other  side  resolve 
themselves  into  two  points — the  constitution  of  the  right 
which  the  Plaintiff  claims,  and  the  nature  of  that  right. 
It  is  true  that  it  is  a  right  constituted  by  the  government 
of  the  foreign  state,  but  it  is  nevertheless  a  right  recog- 
nized by  international  law  on  account  of  its  general  im- 
portance to  all  countries.  Our  Courts  may  recognize 
the  existence  of  a  right  which  depends  merely  on  the  law 
of  a  foreign  country ;  Folliott  v.  Ogden  (c).  Cases  of 
patent  and  copyright  stand  on  quite  a  different  footing, 
the  right  there  conferred  is  only  a  right  as  against  per- 
sons in  the  country.  Then,  as  to  the  nature  of  the  right, 
it  is  clearly  a  proprietary  right.  If  the  state  issues 
paper  money  it  gets  a  profit ;  if  it  delegates  the  power  of 
issuing  it,  it  receives  a  price  for  that  delegation.  If  M. 
Kossuth  were  what  in  these  notes  he  assumes  to  be,  they 
would  be  the  property  of  the  state.  If  circulated  they 
would  form  part  of  the  currency  of  the  country,  which  is 
the  property  of  the  nation.  The  issue  of  spurious  notes 
tends  to  defraud  the  subjects  of  the  state,  who  will  be  in- 
duced to  accept  them  under  the  belief  that  they  are 
government  securities.     The  circulation  of  them  is  a 

fraud 


1861. 


(a)  Page  316. 

(b)  2  Mer,  441. 


(c)  3  r.  R.  726. 
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1861.  fraud  in  a  matter  of  property,  producing  a  depreciation  of 

^^^'"'^'^  the  currency  and  a  disturbance  of  public  credit.     The 

Emperor  of  case  of  trade  marks  is  analogous.      The  Court  surely 

Austria  ^Quld  restrain  the  issue  of  securities  in  the  name  of  an 

V, 

individual  without  his  authority;  and  why  should  not 
the  issue  of  securities  in  the  name  of  a  nation  without  the 
authority  of  the  nation  in  like  manner  be  restrained ; 
Bromley  v.  Holland  (a)  ;  Farina  v.  Silverlock  (6).  To 
bring  the  case  within  Simpson  v.  Lord  Howden  the  in- 
strument must  show  its  invalidity  on  the  face  of  it. 
Clark  V.  Freeman  is  inapplicable.  It  went  expressly  on 
the  ground  that  Sir  Jos.  Clark,  as  he  did  not  manufac- 
ture pills,  was  suffering  no  injury  to  any  proprietary 
right ;  but  the  state  of  Hungary  does  issue  notes.  Mar- 
tin V.  Wight  goes  on  a  similar  principle,  Martin  not 
having  exhibited  his  picture  as  a  diorama.  The  Plaintiff 
is  entitled  to  relief,  being  the  representative  of  the  nation, 
botli  as  regards  a  wrong  done  to  it  in  its  collective  ca- 
pacity and  as  regards  wrongs  done  to  the  mass  of  the 

people  as  individuals. 

Judgment  reserved. 


I^e  Lord  Chancellor. 


June  12.  I  must  confess  that  when  I  first  read  from  the  short- 

hand writer's  notes  the  judgment  of  the  Vice-Chancellor 
in  this  case,  serious  doubts  entered  my  mind  whether  it 
could  be  supported.  The  injunction  appears  to  be 
ordered  with  a  view  "  to  prevent  an  injury  of  a  public 
kind  to  what  the  Plaintiff  asserts  to  be  his  legal  rights, 
claimed  by  him  as  the  acknowledged  possessor  of  the 
sovereign  power  in  a  foreign  state  at  peace  with  this 
kingdom."  The  printed  paper  manufactured  by  the  De- 
fendants, 
(a)  7  Vet,  3,  21.  (6)  4  K.  ^  J.  650. 
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fendants,  "  purporting  to  represent  public  paper  money  of        1861. 
Hungary^'  is  said  to  be  intended  "  to  be  circulated  at      ^^'^^^ 
some  future  time  as  the  public  paper  money  of  Hungary,    Emperor  op 
in  exercise  of  some  contemplated  power  hostile  to  that  of      Austria 
the  Plaintiff  and  intended  to  supersede  it."    The  que§tia»         DaV 
is  stated  to  be  "  whether  the  Defendants  can  be  allowed      Kossuth. 
to  continue  in  possession  of  this  large  quantity  of  printed 
paper,  manufactured  and  held  by  them  for  such  a  purpose? 
or  whether  the  Plaintiff  has  the  right  which  he  claims  to 
be  protected  against  the  invasion  of  the  Defendants,  and 
to  have  delivered  up  to  him  what  has  been  thus  prepared 
and  made  ready  to  be  used  for  a  purpose  hostile  to  his 
existing  right?"     His  Honor  goes  on  to  observe  that 
"  the  regulation  of  the  coin  and  currency  of  every  state 
is  a  great  prerogative  right  of  the  sovereign  power,  recog- 
nized and  protected  by  the  law  of  nations,  and  to  be  re- 
cognized as  a  legal  right,  because  the  law  of  nations  is 
part  of  the  common  law  of  England."     He  adds  that 
''  the  manufactured  paper  in  the  possession  of  the  Defen- 
dants ready  to  be  used  for  a  purpose  adverse  to  the  exist- 
ing right  of  the  Plaintiff,  and  being  made  for  no  other 
purpose,  and  not  being  capable  of  being,  used  for  any 
other  purpose,  except  one  hostile  to  the  sovereign  rights 
of  the  Plaintiff;  and  not  being  property  of  a  kind  which, 
like  warlike  weapons,  may  be  lawfully  used  for  other 
purposes,  if  the  Court  were  to  refuse  its  interference, 
the  refusal  would  amount  to  a  decision  that  it  has  no 
jurisdiction  to  protect  the  legal  right  of  the  Plaintiff." 
The  Vice-Chancellor  seems  to  grant  the  injunction  as  a 
protection  of  the  prerogatives  of  the  Plaintiff  as  king  of 
Hungary,  and  to  have  chief  regard  to  the  allegation  in 
the  Plaintiff's  bill,  that  the  notes  were  to  be  used  in 
Hungary  "  in  violation  of  the  rights  and  prerogative  of 
the  Plaintiff  as  king  of  that  country,  for  the  promotion 
of  revolution  and  disorder  there."     The  notes  are  sup- 
posed to  differ  from   "  warlike  weapons "  only  in  this, 

that 
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1861.        that  warlike  weapons  may  be  lawfully  used  for  legitimate 
^  purposes ;  whereas  the  notes  can  only  be  used  in  hos- 

En PBEOE  OF  tility  to  the  rights  of  the  Plaintiff  as  king  of  Hungary^ 
leading  to  the  inference  that  if  there  were  clear  proof  of 
"  munitions  of  war  *^  being  manufactured  and  kept  in 
this  country  for  the  express  purpose  of  fitting  out  a  war- 
like expedition  against  Venice  or  any  other  part  of  the 
Austrian  dominions,  the  Court  of  Chancery  would  grant 
an  injunction  against  such  a  use  of  them,  and  would 
order  them  to  be  delivered  up  to  be  destroyed. 
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However,  in  arguing  the  appeal  in  this  Court,  the 
counsel  for  the  Plaintiff  have  entirely  repudiated  any 
claim  to  the  injunction  on  the  ground  of  a  mere  invasion 
of  any  prerogative  of  the  Plaintiff  as  a  reigning  sove- 
reign, or  of  the  notes  being  to  be  used  to  effect  a  revolu-  ; 
tion,  or  for  any  political  purpose ;  and  they  have  very  • 
freely  admitted  that  this  Court  has  no  jurisdiction  to 
interfere  merely  with  a  view  to  prevent  revolution,  and 
that  it  is  only  to  prevent  an  injury  to  property  that  in  a 
case  like  this  its  aid  by  injunction  can  be  invoked. 


The  Appellants  first  contend  that  the  bill  is  demurr- 
able, making  no  case  for  the  relief  sought,  even  if  its 
allegations  be  admitted  to  be  true.  But  on  this  point  I 
can  entertain  no  doubt ;  for  discarding  all  that  the  bill 
says  about  "  revolution  "  and  "  hostility  to  the  rights 
of  the  Plaintiff  as  sovereign  of  Hungary,"  it  alleges 
(what  perhaps  might  have  been  assumed)  that  he  has  the 
privilege  of  authorizing  the  issue  in  Hungary  of  notes  for 
payment  of  money  to  be  circulated  in  that  country  as 
money ;  that  the  circulation  of  Hungary  consists  of  notes 
of  the  national  bank  of  Austria,  issued  under  his  au- 
thority as  emperor  of  Austria  and  king  of  Hungary ; 
that  the  Defendants  have  prepared  notes  exceeding  in 
amount  one  hundred  millions  of  florins,  which,  although 
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not  imitating  or  meant  to  resemble  the  notes  of  the  bank 
of  Austria,  profess  to  be  notes  of  the  kingdom  of  Hun- 
gary  and  guaranteed  by  the  state,  and  to  be  signed,  in 
the  name  of  the  Hungarian  nation,  by  the  Defendant 
Louis  Kossuth ;  that  he  intends  as  soon  as  he  receives 
these  spurious  notes  to  send  them  to  Hungary  and  to  in- 
troduce them  into  circulation  there,  and  that  ''  the  intro- 
duction of  the  said  notes  into  Hungary  will  create  a 
spurious  circulation  there  and  thereby  cause  great  detri- 
ment to  the  state  and  to  the  subjects  of  the  Plaintiff.*' 


1861. 


Now  I  am  clearly  of  opinion  that  the  Plaintiff  here 
states  unlawful  acts  and  intentions  of  the  Defendants,  by 
which,  if  not  prevented,  a  damage  will  be  done  to  the 
property  of  the  Plaintiff  as  sovereign,  and  to  the  pro- 
perty of  his  subjects  whom  he  has  a  right  to  represent  in 
an  English  court  of  justice. 


I  am  next  to  consider  how  far  these  allegations  are 
substantiated  by  evidence.  We  have  an  admission  that 
the  Plaintiff  is  de  facto  emperor  of  Austria  and  king  of 
Hungary;  that  as  such  he  has  been  recognized  by 
Queen  Victoria,  our  gracious  sovereign,  and  that  as 
such  he  has  now  an  ambassador  accredited  and  received 
at  her  court.  \T\\e  objections  to  his  title  may  be  can- 
vassed in  the  Diet  at  Pestk,  but  they  cannot  be  listened 
to  in  an  English  court  of  justice.  We  are  not  at  liberty 
to  inquire  into  the  pretended  superior  title  of  his  father 
or  of  the  late  emperor,  said  to  be  still  alive.  If  the  pre- 
sent emperor  of  the  French  were  suing  here  as  a  Plain- 
tiff, should  we  permit  any  claim  to  the  sovereignty  of 
France  to  be  made  on  behalf  of  the  Comte  de  Ckambord 
or  of  the  Comte  de  Paris,  or  suffer  any  inquiry  into  the 
coup  d'  6tat,  by  which  the  republic  was  overturned  in 
1851,  or  the  fairness  of  the  subsequent^  election  of  his 
imperial  majesty  by  universal  suffrage  ?  i 

The 
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The  right  of  issuing  notes  for  payment  of  money,  as 
part  of  the  circulating  medium  in  Hungary,  seems  to 
follow  firom  the  jus  cudendae  monetae  belonging  to  the 
supreme  power  in  every  state.  This  right  is  not  confined 
to  the  issue  of  portions  of  the  precious  metals,  of  intrinsic 
Tahie  according  to  their  weight  and  fineness,  but  under 
it  portions  of  the  coarser  metals  or  of  other  substances 
may  be  made  to  represent  varying  amounts  in  value  of 
gold  and  silver,  for  which  they  may  pass  currenL  It  is 
in  evidence  that  the  national  bank  of  Amstriaj  by  the 
authority  of  the  emperor,  does  issue  notes  which  form 
the  circulating  medium  of  Hungary,  and  that  from  this 
arrangement  a  profit  accrues  to  the  emperor.  Objection 
is  made  that  in  Hungary  it  is  unlawful  or  unconstitu- 
tional to  issue  such  notes  to  pass  as  money  and  to  be  a 
legal  tender,  without  the  authority  of  the  Diet ;  but  they 
might  pass  as  money  without  being  a  legal  tender,  and 
as  de  facto  they  are  a  l^al  tender  according  to  the  law 
administered  in  Hungary,  we  can  hardly  inquire  in  an 
English  court  of  justice  as  to  whether  this  b  a  stretch  of 
prerogative.  I  do  not  feel  justified  in  following  the  ad- 
vice of  M.  KossutVs  counsel,  that  this  Court  should 
punish  the  emperor  ot  Austria  for  his  arbitrary  rule,  by 
refusing  the  protection  which  he  solicits  for  the  monetary 
property  of  himself  and  his  subjects  in  Hungary.  If 
any  complaint  should  be  made  in  a  foreign  Court  of 
justice  of  an  injury  to  our  currency,  consisting  of  Bank 
of  Emgland  notes,  we  should  hardly  expect  to  be  non- 
suited on  account  of  an  allied  over  issue  contrary  to 
Sir  Robert  PeePs  Act,  or  of  an  Order  in  Councd  having 
issued,  by  a  stretch  of  prerogative,  to  suspend  cash  pay- 
ments. 


The  manufacturing  of  these  notes  by  the  Defendants 
Messrs.  Day  for  the  Defendant  M.  Kossutky  to  tlie 
enormous  amount  of  one  hundred  millions  of  fiorins,  is 

not 
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not  disputed.     They  are  (as  the  bill  describes  them)  in 

the  Hungarian  languages,  they  have  on  their  borders  in 

German  and  also  in  the  Sclavonian  and  other  languages  Emperor  op 

the  amount  which   they  purport  to  represent,  and  bear  Austria 

upon  them  an  impression  of  the  royal  arms  of  Hungary.  Dat 

The  following  is  a  literal  translation  of  one  of  them  : —  ^  *"" 

'*  One  florin. 
*'  This  monetary  note  will  be  received  in  every  Hun- 
garian state  and  public  pay  office  as 

"  One  florin  in  silver. 
"Three  zwanzigers  being  one  florin,  and  its  whole 
nominal  value  is  guaranteed  by  the  state. 

"  In  the  name  of  the  nation. 

"  Kossuth,  Louis:' 

The  note  is  thus  declared  to  be  of  the  value  of  one 
florin  in  silver,  and  there  is  an  assurance  that  it  will  be 
received  for  this  amount  in  every  Hungarian  state  and 
public  pay  office,  and  that  its  whole  nominal  value  is 
guaranteed  by  the  state.  Finally,  it  is  signed  by  Louis 
Kossuth  the  Defendant,  "  in  the  name  of  the  nation," — 
he  thus  declaring  that  he  has  the  authority  of  the  nation 
so  to  sign  it,  and  to  give  the  guarantee. 

A  remarkable  circumstance  respecting  the  note  is,  that 
although  perfected  and  ready  for  issue  and  circulation,  it 
bears  no  date,  and  there  is  no  sign  or  intimation  of  an 
intention  to  inscribe  any  date  upon  it. 

Let  us  now  take  M.  Kossuth's  own  statement  in  his 
affidavit  of  the  use  he  means  to  make  of  these  notes. 
After  asserting  "  that  the  Plaintiff  in  this  suit  is  not  and 
never  has  been  king  of  Hungary,  either  de  jure  or  de 
facto,"  he  declares  "  that  he  himself  never  has  attempted 
nor  had  intention  to  attempt  to  introduce  the  said  notes, 
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falsely  in  the  said  bill  called  spurious  notes,  into  Hun- 
gary so  long  as  the  present  condition  of  forcible  dominion 
exists  there :  what  the  Plaintiff  calls  revolution,  but 
which  will  in  fact  be  the  restoration  of  the  laws  and 
rights  of  Hungary,  must  itself  have  happened  in  Hun- 
gary  before  the  notes  in  the  said  bill  named  can  acquire 
the  value  of  which  the  Plaintiff  expresses  so  much  fear 
through  that  circulation  in  the  kingdom  of  Hungary'' 

This  answer  to  the  charge  of  an  intention  to  use  the 
notes  with  a  view  to  injure  and  depreciate  the  present 
currency  of  Hungary  only  amounts  to  a  declaration  that 
M.  Kossuth  will  not  attempt  to  introduce  them  into 
Hungary  till  an  opportunity  occurs  of  being  able  to  do 
80  with  effect.  The  *^  revolution''  or  ^*  restoration" 
must  be  complete  "  before  they  have  acquired  their  full 
value,"  But  M.  Kossuth,  whom  I  consider  as  a  man  of 
honor  as  well  as  a  man  of  extraordinary  talents  and  ac- 
complishments, does  not  deny  that  as  soon  as  the  op- 
portunity offered  he  would  pour  these  notes  into  any 
part  of  Hungary  where  they  could  be  introduced.  As 
soon  as  they  were  introduced  the  existing  currency  would 
cease  to  circulate  and  would  become  of  no  value.  He 
may  well  consider  this  attempt  laudable — if  he  be  actuated 
by  a  desire  to  re-establish  the  ancient  constitution  of 
Hungary, — not  to  gratify  any  object  of  personal  ambition 
or  vengeance :  but  I  must  say  that  in  an  English  Court  ; 
of  justice,  the  manufacturing  in  England  of  such  notes 
for  such  a  purpose  by  him  and  his  associates,  I  think 
cannot  be  defended.  M.  Kossuth,  now  an  exile  in  this 
country,  and  having  de  facto  no  authority  in  Hungary, 
while  a  sovereign  de  facto,  Francis  Joseph,  reigns  there, 
the  ally  of  Queen  Victoria,  a  sovereign  to  whom,  while 
residing  in  England,  M.  Kossuth  owes  temporary  al- 
legiance, takes  upon  himself  to  afSrm  that  this  monetary 
note  will  be  received  in  every  Hungarian  state  and  pub- 
lic 
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lie  pay  office ;  that  its  i»hole  nominal  value  is  guaranteed  \  1861. 
by  the  state,  and  that  he  Louis  Kossuth  has  authority 
to  sign  it  in  the  name  of  the  Hungarian  nation.  Can  itt 
reasonably  be  doubted  that  this  was  meant  to  be  a  rival  [ 
to  the  present  currency  in  JJMA^ory,  wherever  it  could  ^ 
be  brought  into  competition  with  it,  and  that  as  the  new 
currency  gained  credit  the  old  would  cease  to  be  of  any 
commercial  value  ?  Thus,  if  the  acts  meditated  by  the 
Defendants  and  forbidden  by  this  injunction  were  actually 
done,  a  pecuniary  loss  would  be  sustained  by  the  Plaintiff 
and  by  all  his  subjects,  holders  of  the  existing  currency. 
It  seems  to  me  idle  to  say  that  many  tons  of  these  notes 
would  be  kept  in  warehouses  without  bulk  being  broken, 
till  the  wished  for  revolution  or  restoration  had  become 
an  accomplished  fact,  and,  the  existing  currency  having 
vanished,  room  would  be  made  for  the  introduction  of  the 
new  currency  without  prejudice  to  sovereign  or  subject* 
The  depreciation  or  destruction  of  the  existing  currency 
in  Hungary  I  believe,  upon  the  evidence,  to  have  been 
an  object  aimed  at  by  M.  Kossuth  and  those  associated 
with  him.  .The  Defendants,  the  Messrs.  Day,  are  al- 
lowed to  be  very  respectable  tradesmen,  but  they  do  not 
deny  the  allegation  in  the  8th  paragraph  of  the  bill,  that 
"  before  they  prepared  the  plates  for  the  said  documents, 
they  were  aware  of  the  purpose  for  which  the  said  Louis 
Kossuth  intended  to  use  the  same,  and  that  he  was  not 
authorized  by  the  Plaintiff  to  prepare  or  issue  the  same, 
and  that  the  said  documents  were  in  violation  of  the 
rights  of  the  Plaintiff  as  king  o(  Hungary.'* 

1  will  now  consider  the  objections  to  the  decree  ap- 
pealed against,  which  appear  to  me  to  be  chiefly  relied 
upon  by  the  Appellant's  counsel  in  the  very  learned  and 
very  able  arguments  which  we  have  had  the  advantage 
of  hearing  from  them. 

In 
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1861.  In  the  first  place  they  deny  the  right  of  the  Plaintiff 

rpjjg         as  a  sovereign  prince  to  maintain  this  suit,  and  if  the 
Emperor  op    suit  were  instituted  merely  to  support  his  political  power 
^^  and  prerogatives,  or  for  any  alleged  wrong  sanctioned  by 

l^Y  *^®  government  of  England,  I  should  acquiesce  in  that 
Kossuth,  position.  But  the  King  of  Spain  v.  Hullett,  The  King 
of  the  Two  Sicilies  v.  Willcox,  and  various  other  au-, 
thorities  show  that  by  the  law  of  England  a  foreign  so- 
vereign may  sue  in  our  Courts  for  a  wrong  done  to  him 
by  an  English  subject  unauthorized  by  the  English  go- 
vernment, in  respect  of  property  belonging  to  the  foreign 
sovereign,  either  in  his  individual  or  in  his  corporate 
capacity. 


/ 


Then  comes  the  great  question,  whether  this  is  a  sub-  1 
ject  over  which  the  Court  of  Chancery  has  jurisdiction  by  J 
injunction  ? 


Notwithstanding  my  sincere  respect  for  the  authority  ) 
of  that  great  American  jurist.  Justice  Story,  I  cannot  . 
concur  with  him  in  his  recommendation  of  a  mysterious 
obscurity  to  be  preserved  by  Courts  of  Equity  respecting 
special  injunctions,  and  the  caution  which  should  make 
them  ''  decline  to  lay  down  any  rule  which  shall  limit 
their  power  and  discretion  as  to  the  particular  cases  in 
which  such  injunctions  should  be  granted  or  withheld.'* 
I  think  that  all  branches  of  the  law  should,  if  possible, 
be  made  clear  and  simple,  and  should  be  defined  as 
accurately  as  possible.  I  have  no  hesitation  in  saying 
that  Lord  Macclesfield  was  wrong  when  he  laid  down  in 
Burnett  v.  Chetwood,  that  "  the  Court  of  Chancery  has 
a  superintendency  over  all  books,  and  might  in  a  sum- 
mary way  restrain  the  printing  or  publishing  any  that 
contained  reflections  on  religion  or  morality.**  So  I  have 
no  hesitation  in  saying  that  Lord  Ellenhorough  was 
wrong  when  he  laid  down  in  Dubost  v.  Beresford,  that 

"the 


/ 


CASES  IN  CHANCERY. 


239 


"  the  Lord  Chancellor  would  grant  an  injunction  against 
the  exhibition  of  a  libellous  picture." 

For  this  language  I  have  th6  high  authority  of  Lord 
Eldoriy  who  in  Gee  v.  Pritchard(a\  upon  the  question 
of  granting  an  injunction  against  the  publication  of  a 
libel  said,  "  The  publication  of  a  libel  is  a  crime,  and  I 
have  no  jurisdiction  to  prevent  the  commission  of  crimes ;" 
adding,  what  is  most  pertinent  to  the  present  case,  **  the 
question  will  be  whether  the  bill  has  stated  facts  of  which 
the  Court  can  take  notice  as  a  case  of  civil  property 
which  it  is  bound  to  protect" 

Again,  the  same  great  Judge  in  the  same  case  of  Oee 
V.  Pritchard,  with  reference  to  the  question,  whether 
there  can  be  property  in  a  letter  written  to  a  friend,  after 
admitting  that^  if  the  question  had  then  arisen  for  the 
first  time,  he  should  have  found  it  difficult  to  satisfy  his 
mind  that  there  was  a  property  in  the  letter,  goes  on  to 
sny,  "but  it  is  my  duty  to  submit  my  judgment  to  the 
authority  of  those  who  had  gone  before  me.  The 
doctrines  of  this  Court  ought  to  be  as  well  settled  and 
made  as  uniform  almost  as  those  of  the  common  law, 
laying  down  fixed  principles,  but  taking  care  that  they 
are  to  be  applied  according  to  the  circumstances  of  each 
case.  I  cannot  agree  that  the  doctrines  of  this  Court  are 
to  be  changed  with  every  succeeding  Judge.  Nothing 
would  inflict  on  me  greater  pain  in  quitting  this  place, 
than  the  recollection  that  I  had  done  anything  to  justify 
the  reproach  that  the  equity  of  this  Court  varies  like  the 
Chancellor's  foot."  The  recommendation  of  mystery 
and  obscurity  in  treating  of  judicial  jurisdiction  is  only 
fit  for  the  Star  Chamber,  which  was  called  "a  Court  of 
Criminal  Equity." 

I 
(o)  2  Swamt.  414. 

Vol.  in.— 2.  R  D.F.J. 


1861. 


S40 


CASES  IN  CHANCERY. 


1861  •  I  consider  that  this  Court  has  jurisdiction  by  injunc-.  / 

^  tion  to  protect  property  from  an  act  threatened^  which  ifl  | 

Emperor  or  completed  would  give  a  right  of  action.  I  by  no  means!  J 
Austria  ^^^  ^|^^  j^  every  such  case  an  injunction  may  be  de- 
manded as  of  right,  but  if  the  party  applying  is  free  from  ,/ 
blame  and  promptly  applies  for  relief,  and  shows  that  by 
the  threatened  wrong  his  property  would  be  so  injured 
that  an  action  for  damages  would  be  no  adequate  redress, 
the  injunction  will  be  granted. 


V. 
D4T 

and 


Although  an  action  arising  purely  ex  delicto  for  an  in-| 
jury  to  property  may  not  have  been  brought  by  a  foreigv 
sovereign  against  an  English  subject  in  an  Englisli 
Court,  oa  principle  I  cannot  doubt  that  such  action  woulc 
be.  maintainable.  If  the  bank  of  Austria  were  actuallj 
damaged  by  the  unlawful  importation  from  England  into! 
Hungary  of  spurious  notes  intended  to  discredit  tlie 
notes  of  the  bank  of  Austria,  I  apprehend  that  the  bank, 
of  Austria  might  maintain  an  action  in  England  againsi 
the  wrongdoers.  The  case  of  the  Bank  of  England  v. 
Anderson  may  be  considered  an  authority  that  the  bank 
of  Austria  might  maintain  an  action  and  be  entitled  to 
an  injunction  under  such  circumstances.  If  the  bank ) 
of  Austria  might,  why  may  not  the  king  q(  Hungary,  on 
proof  that  by  the  same  wrong  a  pecuniary  damage  has 
been  sustained  by  him? 


The  case  of  Sir  James  Clark  v.  Freeman  is  cited  as 
an  authority  against  an  injunction  for  a  wrong  which 
produces  pecuniary  damage.  There  Lord  Langdale  re- 
fused an  application  by  a  very  distinguished  physician 
for  an  injunction  against  the  wrongful  publication  of  ad- 
vertisements falsely  imputing  to  him  that  he  sold  and 
recommended  quack  medicines,  .in  a  manner  tending  to 
injure  his  practice  and  profits.  But  the  injunction  was 
refused  only  on  the  ground  that  the  Plaintiff  did  not 

make 
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make  out  that  any  pecuniary  loss  would  accrue  to  him 
from  the  publication ;  and  Lord  Lcmgdale  said^  ''  The 
granting  the  injunction  in  this  case  would  imply  that  the 
Court  has  jurisdiction  to  stay  the  publication  of  a  libel." 
For  the  same  reason,  in  Martin  v.  Wright^  an  injunction 
was  refused  to  Mr.  Martin^  the  celebrated  artist  who 
painted  Belskazzar's  Feast,  against  the  exhibition  of  a 
copy  of  it  on  a  greatly  enlarged  scale,  with  dioramic 
effect,  and  advertised  as  "  Mr.  Martin's  grand  picture  of 
Bdshazzar's  Feast:*  The  Vice-Chancellor  SkadweU 
there  observed,  "  The  copy  represented  as  Martins 
picture  must  be  either  better  or  worse :  if  it  is  better, 
Martin  has  the  benefit  of  it;  if  worse,  then  the  misre- 
presentation is  only  a  sort  of  libel,  and  the  Court  wiii 
not  prevent  the  publication  of  a  libel  :**  adding,  /'  if 
Martin  had  exhibited  his  picture  as  a  diorama,  then  he 
might  have  been  entitled  to  an  injunction."  Pecuniary 
damage,  therefore,  in  such  cases  is  always  made  the 
criterion. 


1861. 
The 

£lffPBftO«  0^ 

Austria 

and 
Kossuth. 


Great  reliance  was  placed  by  the  Appellant's  counsel 
on  the  decision  of  the  House  of  Lords  in  Jeffery  v. 
Boosey,  reversing  an  unanimous  decision  of  the  Court 
of  Exchequer  Chamber,  in  which  I  had  Concurred. 
That  high  tribunal  must  of  course  be  considered  as 
having  decided  rightly,  but  the  ratio  decidendi  was 
merely  that  an  absolute  assignment  executed  abroad  of  all 
an  author's  copyright  in  a  musical  composition  gave  no 
title  to  the  assignee  beyond  the  territory  of  the  state  ill 
which  the  assignment  was  executed,  and  this  is  no  au- 
thority for  saying  that  the  assignee  could  not  have  main- 
tained an  action  in  England  for  an  injury  to  the  copy- 
right within  the  limits  of  that  territory. 


A  more  specious  objection  was  rested  on  the  class  of 
cases  in  which  it  has  been  held  that  ine  take  no  notice 
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1861.       of  the  "  revenue  laws"  of  foreign  countries,  so  that  an 
^^^  injunction  would  certainly  be  refused  to  a  foreign  so- 

Emperor  of  vereign  who  should  apply  for  one  to  prevent  the  smug- 
"'J*'^  gling  of  English  manufactures  into  his  dominions  to  the 
grievous  loss  of  his  fisc.  But,  although  from  the  comity 
of  nations,  the  rule  has  been  to  pay  respect  to  the  laws 
of  foreign  countries,  yet,  for  the  general  benefit  of  free 
trade,  "  revenue  laws"  have  always  been  made  the  ex- 
ception ;  and  this  may  be  an  example  of  an  exception 
proving  the  rule.  The  prohibition  by  the  government*^ 
of  China  of  the  importation  of  opium,  on  the  alleged 
ground  of  public  morals,  was  likewise  mentioned ;  but 
the  English  government  refused  to  interfere  with  this 
trade,  considering  that  the  Chinese  prohibition  was  rather 
with  a  view  to  revenue  or  for  the  protection  of  the  native 
culture  of  the  poppy. 


Last  of  all,  we  were  told  that  as  liis  holiness  the  Pope, 
being  a  temporal  sovereign,  has  an  index  expurffatorius, 
including  a  translation  of  the  Holy  Scriptures ;  if  he  were 
to  make  it  penal  to  import  into  Civita  Vecchia  any  of  the 
books  in  this  index  (which  would  clearly  be  within  the 
scope  of  his  lawful  authority),  according  to  the  doctrine 
contended  for  by  the  emperor  of  Austria,  his  holiness 
might  apply  for  an  injunction  against  the  exportation 
from  this  country  of  a  cargo  destined  for  his  dominions 
consisting  of  volumes  which  we  revere  as  most  sacred. 
But  as  to  foreign  laws  which  we  are  to  respect,  there 
has  ever  been  an  exception  of  foreign  laws  in  conflict 
with  our  own  laws  on  subjects  of  religion  and  morality, , 
In  this  last  case  it  could  hardly  be  alleged  that  any 
injury  to  property,  or  any  pecuniary  loss,  could  come  in  : 
question. 


Before  concluding,  I  ought  to  mention  that  my  opinion 
in  favor  of  the  decree  does  not  by  any  means  depend 
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upon  the  supposed  analogy  between  this  case  and  the        1861. 

prosecution  of  Peltier  for  libelling  the  emperor  Napo^      ^^'^ 

leoriy  or  the   prosecution  of  Lord  George  Gordon  for    Emperor  of 

libelling  Marie  Antoinette.    Nor  do  I  think  that  Farina 

V.  Silver  lock,  or  any  of  the  trade-mark  cases^  can  be 

rendered  available ;  for  here,  instead  of  there  being  any 

attempt  at  simulation,  the  object  is  clearly  disclosed  to 

make  a  contrast  between  KossutKs  notes  and  those  of 

the  emperor  of  Aiistria.     For  the  same  reason,  the  acts 

of  parliament  against  forging   the  paper  securities  of 

foreign  governments  do  not  assist  us. 


Austria 

V. 

Day 

and 

Kossuth* 


J  must  likewise  observe,  with  great  deference  to  some 
remarks  which  were  made  during  the  argument,  that  I 
do  not  think  that  any  importance  is  to  be  attached  to  the 
fact  that  M.  Kossuth  had  actually  been  finance  minister 
of  Hungary  at  a  prior  period ;  for  not  only  is  the  Plain- 
tiff^s  bill  entirely  silent  on  this  subject,  whereas  it  ought 
to  have  charged  the  fact,  if  reliance  was  to  be  placed  on 
his  continuing  to  act  in  that  capacity  when  his  authority 
to  do  so  had  expired,  but  there  seems  to  me  to  be  no 
ground  whatever  for  imputing  fraud  to  him  on  this  score ; 
and  no  one  in  Hungary  can  be  supposed  to  give  credit 
to  the  notes  on  the  supposition  that  they  were  issued 
with  the  authority  of  the  emperor  of  Austria.  Therefore 
the  case  o(  Routh  v.  Webster  (a),  in  which  an  injunction 
was  granted  against  advertisements  falsely  representing 
the  Plaintiff  to  be  director  of  a  joint  stock  company,  does 
not  seem  to  me  to  apply. 


But  I  repeat  that  I  place  much  reliance  on  the  fact 
that  the  Defendant  Kossuth  by  these  notes  asserts  that 
they  are  guaranteed  by  the  state,  and  that  he  had  au- 
thority  to  sign  them  in  the  name  of  the  Hungarian 
nation. 

It 
(a)  10  Beav,  561. 
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1861,  It  is  very  satiafacfcory  to  me  to  think  that  if  this  de- 

cree is  affirmed  there  is  no  danger  of  this  country  losing  \J 
the  credit  which  it  has  long  enjoyed  of  being  an  asylum 
for  those  who,  from  persecution  or  revolution,  have  been 
driven  for  a  time  from  their  native  land.  They  enjoy 
this  asylum  on  the  condition  that  while  resident  in  £ng' 
land  they  enter  into  no  conspiracies  or  plots  against 
existing  governments  in  foreign  states  which  would  be 
an  infraction  of  our  municipal  law  by  native-born  sub- 
jects. Fitting  out  a  warlike  expedition  in  England  to 
bring  about  a  revolution  in  the  dominions  of  a  sovereiga 
in  alliance  with  Queen  Victoria  would  certainly  amount  to 
a  misdemeanor,  be  the  confederates  native-born  subjects 
or  aliens,  and  the  manufacture  of  twenty  tons  of  pro- 
missory notes  for  the  same  purpose  may  amount  to  the  . 
same  offence.  Therefore  I  can  consider  M.  Kossuth  no 
more  an  object  of  pity,  if  by  an  injunction  he  receives  a 
check  in  this  enterprize,  than  the  emperor  Louis  Na- 
poleon would  have  been,  if  by  a  criminal  prosecution  he 
had  been  stopped  in  his  enterprize  when  he  was  about  to 
sail  from  the  Thames  for  Boulogne,  with  a  view  to  de- 
throne Louis  Philippe. 

Our  sympatliy  has  been  powerfully  appealed  to  in  favor 
of  the  Messrs.  Day,  if  their  plates  for  printing  Hun- 
garian notes  should  be  defaced  and  all  the  Hungarian 
notes  they  have  manufactured  should  be  damasked,  and, 
instead  of  circulating  at  Presburg,  Pesth  and  Buda, 
should  be  consigned  to  the  use  of  the  grocer  and  the 
trunkmaker  in  London^  the  manufacturers  having  a  very 
dubious  remedy  by  action  against  M.  Kossuth  for  their 
work,  labour  and  materials.  But  they  must  have  been 
aware  that  there  was  some  considerable  risk  in  the 
gigantic  speculation  in  which  they  embarked;  and  as 
they  no  doubt  would  have  derived  much  profit  as  well 
as  fame  if  Hungary  had  been  revolutionized  by  their 

means. 


CASES  IN  CHANCERY.  245 

means,  tbey  must  console  themselves  with  the  refleetion  1861. 
that  they  have  failed  in  a  great  enterprize,  and  that  their 
fate  holds  out  a  lesson  to  other  tradesmen  to  be  con- 
tented with  the  gains  and  reputation  to  be  earned  in  the 
ordinary  occupations  of  their  callings  however  sober  and 
commonplace  these  may  be, 

I  rather  think  that  the  decree  ought  to  be  varied  with 
respect  to  prohibiting  M.  Kossuth  from  the  use  of  the 
royal  arms  of  Hungary ;  for  it  would  appear  that  they 
may  be  innocently  used  by  all  Hungarians,  and  I  pre- 
sume by  all  mankind. 

With  this  variation,  1  am  of  opinion  that  the  decree 
appealed  against  ought  to  be  affirmed,  and  that  the  ap- 
peal must  be  dismissed. 

The  Lord  Justice  Knight  Bruce. 

In  this  case  the  material  facts  are  substantially  undis- 
puted. There  has  been  some  controversy  as  to  imma- 
terial facts,  which  may  be  passed  over.  <The  question 
of  law  mainly,  if  not  solely,  raised  has  been  whether  the 
actual  reigning  sovereign  of  a  foreign  state  in  amity  with 
Chreat  Britain  can  sue  in  this  Court  for  the  purpose  of 
preventing  the  exportation  from  England  of  notes  for 
money,  which,  professing  to  be  issued  by  the  authority 
of  that  foreign  nation,  and  to  be  in  effect  its  paper  money, 
but  having  had  no  sanction  from  its  actual  government, 
have  been  manufactured  here  with  the  intention  of  ex- 
porting them  from  hence  at  some  future  possible  time, 
or  on  the  happening  of  some  contingent  event,  for  cir- 
culation and  use  in  that  country :  a  question  which, 
generally  put,  must  be  capable,  I  suppose,  of  receiving, 
consistently  with  the  nature  of  this  jurisdiction  and  the 
principles  that  regulate  the  intercourse  and  relations 
between  civilized  nations  on  friendly  terms  together,  only 

an 
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1861.        an  affirmative  answer.     There  may  however  be  special 
The  circumstances  excluding  or  displacing  the  right  of  suit 

Emperor  op    prima  facie  existing.     Are  there  such  before  us  ?  , 

AUITRIA 
V. 

^AJ  The  Plaintiff  is,  and  during  all  the  time  material  for 

Kossuth,  us  now  to  consider  has  been,  the  actually  reigning  so- 
vereign of  the  kingdom  of  Hungary,  and  recognized  by 
the  Sovereign  of  this  country  and  her  government  as  the 
sovereign  of  the  kingdom  of  Hungary.  The  Plaintiff, 
as  the  sovereign  of  Hungary,  is,  and  during  the  whole 
time  has  been,  at  peace  with  the  British  Queen  and 
government.  The  two  sovereigns  accordingly,  the  two 
governments,  the  two  nations,  are,  and  during  the  whole 
time  have  been,  on  friendly  terms  together,  and  we  arc, 
I  think,  clearly  bound  to  take  the  Plaintiff  and  his  go- 
vernment to  have  been  all  along  and  to  be  the  lawful 
severeign  and  lawful  government  of  the  kingdom  of 
Hungary.  The  acts  done  and  intended  by  the  Defend- 
ants, which  appear  upon  the  bill  and  affidavits  in  the 
cause,  and  to  which  I  am  about  to  advert,  have  not  been 
wholly  or  in  part  authorized,  sanctioned  or  approved  by 
the  Plaintiff  or  his  government.  The  Plaintiff  and  his 
government  object  strongly  to  every  portion  of  them. 
The  Defendants,  before  and  when  this  suit  was  insti- 
tuted, were  resident  in  England,  and  therefore  within 
the  jurisdiction  of  the  Queen's  superior  Courts  here, 
and  in  every  sense  important  for  any  present  purpose,  if 
not  in  every  sense  whatever,  her  subjects.  They  have 
appeared  in  the  suit  and  defended  it.  Their  proceed- 
ings, of  which  complaint  is  made,  have  been  thus : — 
They  have  been  preparing  in  this  country  for  public 
issue  in  Hungary,  and  fdr  practical  use  there,  a  great 
number  of  notes  for  various  amounts  of  money,  namely, 
florins  or  guldens,  each  note  being,  chiefly  at  least,  in  the 
Hungarian  language.  A  sufficient  sample  is  given  by 
tr;^nslation  in  the  5th  paragraph  of  the  bill,  and  the  Lord 
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Chancellor  has  stated  it.  The  notes  are  undated.  They 
purport  to  be  signed  by  a  Hungarian  gentleman,  one  of 
the  Defendants,  **  in  the  name  of  the  nation,"  that  is  to 
say,  "  in  the  name  of  the  Hungarian  nation,"  and  each 
note  distinctly  asserts  that  "  its  whole  nominal  value  is 
guaranteed  by  the  state,"  the  word  "  state"  there  plainly 
meaning  "  the  Hungarian  state."  We  must,  I  repeat, 
hold  the  Plaintiff  to  be  the  representative  here,  for  every 
purpose  now  material,  of  the  Hungarian  realm  and  state, 
that  is  to  say,  of  the  state  which  the  notes  describe  as 
guaranteeing  their  whole  nominal  value.  And  I  con- 
ceive that,  for  every  purpose  at  present  important,  his 
case  stands  on  the  same  basis  as  if  the  notes  had  de- 
scribed their  whole  nominal  value  as  guaranteed  by  the 
head  of  the  Hungarian  realm  or  Hungarian  state,  or  by 
the  executive  government  of  the  Hungarian  realm  or  Hun- 
garian state.  We  are  bound  to  regard  the  PlaintiflF  as 
being,  and  having  been  during  all  the  time  important  now 
to  be  regarded,  the  head  of  that  realm,  the  head  of  that 
state,  the  head  of  its  executive  government.  That  in 
the  condition  of  the  relations  between  the  governments 
of  Hungary  and  of  Great  Britain^  as  those  relations 
exist  and  during  all  the  time  material  for  us  to  regard 
have  existed,  the  preparation  here  without  and  against 
the  PlaintifTs  consent  of  such  documents  as  these,  with 
the  intention  of  issuing  and  using  them  in  Hungary 
without  and  against  his  consent,  was  and  is  by  the  law 
of  England^  was  and  is  by  the  law  of  nations,  wrongful, 
is,  I  think,  manifest,  though  whether  by  the  law  of  Eng^ 
land  or  the  law  of  nations  criminal  as  well  as  wrongful 
I  think  a  question  not  for  any  present  purpose  material. 
When  I  use  the  term  "  wrongful,*'  I  mean  "  civilly 
unlawful,"  as  regards  rights  of  property,  that  is  to  say, 
the  public  revenues,  the  fiscal  resources,  the  pecuniary 
means  of  the  realm  of  Hungary ,  which  rights  the  Plain- 
tiff is  entitled  to  represent  here.     He  is,  I  apprehend, 
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Emperor  or 

Austria 

V. 
DAT 

and 

KOBIUTR. 


entitled  therefore  to  the  protection  of  this  Court,  accord- 
ing to.  its  ordinary  course  in  analogous  cases,  from  the 
infliction  of  such  a  wrong.  That  he  is  resident  abroad, 
domiciled  abroad,  and  a  foreign  potentate,  eannot  make 
any  difference  adverse  to  him ;  for  he  is  an  alien  friend, 
a  potentate  at  peace  and  in  amity  with  this  kingdom.  It 
has  been  argued  that  we  ought  to  delay  or  abstain  from- 
acting,  because  the  documents  in  question  were  and  are 
intended  to  be  and  can  practically  be  used  only  in  Hun^ 
gary^  nor  at  all  unless  the  present  system  of  government 
in  that  country  shall  be  subverted  or  importantly  changed. 
This  seems  to  me  not  to  improve  the  Defendants'  case. 
That  a  superior  Court  here  is  not,  at  the  instance  whether 
of  an  Englishman  or  of  an  alien  friend,  to  interfere  to 
prevent  a  civil  wrong  intended  by  persons  resident  here, 
merely  because,  though  their  preparations  for  the  per- 
petration of  the  wrong  are  practically  proceeding  here, 
it  is,  when  they  shall  be  completed,  to  be  carried  into 
execution  elsewhere  in  a  friendly  kingdom,  seems  to  me 
a  proposition  plainly  untenable,  whether  we  regard  prin« 
ciple  or  authority. 


What  the  Defendants  have  been  doing  is  with  a  view 
to  publication  and  public  issue  at  some  possible  time,  is 
with  a  view  to  the  use  of  the  documents  at  some  possible 
time ;  and  although  the  present  state  of  affiiirs  in  Hun-' 
gary  may  possibly  continue  unchanged  for  an  incalculable 
length  of  duration,  the  Defendants'  proceedings  cannot 
the  more  be  viewed,  I  think,  as  just  or  harmless ;  and 
it  would  in  my  opinion  be  a  discredit  to  our  institutions 
and  a  breach  of  English  and  of  international  law  to  refuse 
relief  to  the  Plaintiff.  We  must  take  it  to  be  the  opinion 
of  one  at  least  of  the  Defendants,  and  certainly  it  is 
mine,  that,  in  the  event  of  an  attempt  at  subverting  the 
present  government  of  Hungary^  a  store  of  such  docu- 
ments in  readiness  would  be  of  assistance  to  that  en* 
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deavoar — a  remark  not  bn  a  political  sense  or  with  a 
political  bearing  materiaL — but  possibly  not  unimportant 
with  reference  strictly  to  the  proper  ground  on  which  our 
jurisdiction  for  the  present  purpose  rests. 

The  notes  do  not  purport  to  point  merely  to  a  future 
or  contingent  or  possible  liability  of  the  *'  state."  Their 
form  imports  present  and  immediate  liability.  They  are, 
I  repeat,  undated ;  nor  perhaps  is  it  altogether  imma< 
tserial  to  notice  that  M.  Kossuth  states  himself  to  have 
been  at  a  former  period,  under  the  emperor  Ferdinand 
when  reigning  king  of  Hungary y  the  finance  minister  of 
that  country.  The  Defendants,  who  have  been  manu- 
Picturing  instruments  not  then  and:  not  at  present  capable 
of  being  lawfully  used,  nor  certain  to  be  at  any  time 
capable  of  lawful  use,  but  which  were  then  and  are  now 
capable  of  being  unlawfully  used,  claim  credit  for  in- 
tending to  use  them  only  when,  if  ever,  they  shall  be 
able  lawfully  to  use  them.  That  credit  I  consider  them 
not  warranted  in  claiming  from  a  Court  of  justice,  whicli 
will  not  trust  to  promises  of  peace  and  prudence  made 
by  the  framers  and  bearers  of  unlawful  weapons.  The 
Vice-Chancellor  held  the  Plaintiff  entitled  in  terms,  or 
substantially,  to  the  relief  prayed  by  the  bill,  and  I  also 
think  him  so  entitled,  at  least,  in  the  main.  The  lan- 
guage of  the  prayer  and  decree  is,  probably,  with  re- 
spect to  the  armorial  bearings  of  Hungary^  too  extensive^ 
as  the  Lord  Chancellor  has  stated ;  and:  so,  indeed,  it 
seems  to  have  been  agreed  at  the  bar. 


1861. 


That  small  matter  will  be  provided  for ;  and  the  can- 
cellation or  destruction  should  be,  I  suppose,  as  directed 
by  the  Vice-Chancellor.  Costs,  down  to  the  hearing 
before  that  learned  Judge,  were  waived,  1  believe,  in  his 
Court  by  the  Plaintifi's  counsel.  That  waiver  had  pro- 
bably better  appear  on  the   record.     The  Defendants 

ought, 
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ought^  I  think^  to  be  ordered  to  pay  the  costs  of  the  ap- 
peals unless  the  Plaintiff  shall  also  waive  them. 

The  Lord  Justice  Turner. 

I  have  but  little  to  add  in  this  case.  This  bill,  as  I 
read  it,  puts  the  Plaintiff's  case  upon  three  grounds: — 
1st.  Violation  of  the  rights  and  prerogative  of  the 
Plaintiff  as  king  of  Hungary  by  the  promotion  of  revo- 
lution and  disorder,  and  otherwise, — Sndly.  Injury  to  the 
state  of  Hungary  by  the  introduction  of  a  spurious  cir- 
culation into  that  kingdom.  And  Srdly.  Injury  to  the 
subjects  of  the  Plaintiff  by  the  same  cause.  The  charges 
of  the  bill  in  these  respects  are  that  the  Defendant 
Kossuth  intends  to  use  the  notes  in  question  in  violation 
of  the  rights  and  prerogative  of  the  Plaintiff  as  king  of 
Hungary,  and  amongst  other  purposes  for  the  promotion 
of  revolution  and  disorder  there,  and  that  the  introduc- 
tion of  the  notes  into  Hungary  will  create  a  spurious 
circulation  in  that  country,  and  by  that  and  other  means 
cause  great  detriment  to  the  state  and  to  the  subjects  of 
the  Plaintiff. 


That  this  Court  has  no  jurisdiction  to  interfere  upon 
the  ground  that  the  notes  in  question  are  intended  to  be 
used  for  the  purpose  of  promoting  revolution  and  disorder 
in  the  kingdom  of  Hungary  was  freely  conceded  at  the 
bar  by  the  Plaintiff's  counsel,  and  can  admit  of  no  doubt. 
This  view  of  the  case,  therefore,  may  be  laid  out  of  con- 
sideration. It  was  urged,  however,  on  the  part  of  the 
Defendants,  that  the  prevention  of  revolutionary  designs 
was  the  main  if  not  the  sole  object  of  this  bill,  and  that 
the  Court  ought,  upon  that  ground,  to  have  refused  its 
interference,  but  we  can  know  nothing  of  what  is  passing 
or  may  be  intended  in  Hungary,  except  what  is  judicially 
before  us;  and  if  the  bill  states  other  grounds  affording 

title 
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title  to  relief,  we  are  bound,  as  I  apprehend,  to  pay        1861. 
attention  to  those  grounds.  ^'^r'''^^ 

Emperor  of 
This  brings  us  to  the  question,  whether  the  infringe-  \    -^^"tria 
ment  of  the  prerogative  rights  of  a  foreign  sovereign  con-  \      Day 
stitutes  a  ground  of  suit  in  this  Court.     The  case  was  V  j^JHJ^^^^ 
very  much  argued  upon  this  point.     It  was  urged  for  the 
Plaintiff  that  the  right  of  coining  money,  the  jus  cu- 
dendae  monetae,  was  universally  acknowledged  to  be  a  ^ 
prerogative  of  sovereigns  vested  in  them  for  the  benefit 
of  their  subjects, — that  this  prerogative  right  extended 
no  less  to  the  creation  of  paper  money  than  to  the  stamp- 
ing of  coin, — that  it  was  acknowledged  by  all  nations 
and  recognized  by  international  law,  and  that,  interna- 
tional law  being  part  of  the  law  of  England,  this  Court 
would  interfere  in  favor  of  the  rights  recognized  by  and 
founded  upon  it.     That  the  right  of  coining  money  is 
the  prerogative  of  a  sovereign  is  laid  down  by  all  the 
writers  on  international  law,  and   1  see  no  reason  to 
doubt  that  the  prerogative  right  reaches  to  the  issue  of 
paper  money.      JBurlamaqui  (a),  indeed,  mentions  and 
treats  of  it  as  so  extending.     To  this  extent,  therefore, 
I  agree  with  the  argument  on  the  part  of  the  Plaintiff,    ^y 
but  the  argument  failed  to  satisfy  my  mind  that  this 
Court  can  or  ought  to  interfere  in  aid  of  the  prerogatives 
of  a  foreign  sovereign.     The  prerogative  rights  of  sove-  '» 
reigns  seem  to  me,  as  at  present  advised,  to  stand  very  \ 
much  upon  the  same  footing  as  acts  of  state  and  matters 
of  that  description,  with  which  the  municipal  Courts  of 
this  country  do  not  and  cannot  interfere.     Such  acts  and  | 
matters  are  recognized  by  international  law  no  less  than  ' 
the  prerogative  rights  of  sovereigns ;  but  the  municipal 
Courts  of  this  country  have  disclaimed  all  right  to  inter- 
fere with  respect  to  them.     If  the  subject  of  one  state 

infringes 
(fl)  Fo/,  3,p.  241. 
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infringes  the  prerogative  of  the  sovereign  of  another 
state,  the  remedy,  as  I  apprehend,  lies  in  an  appeal  by 
the  offended  sovereign  to  the  sovereign  of  the  state  to 
which  the  offender  belongs,  and  if  redress  be  unjustly 
refused,  the  refusal  may,  as  I  apprehend,  even  be  made 
the  ground  of  war.    This,  I  think,  may  be  gathered  from 
Vattely  and  it  seems  to  me  important  to  be  adhered  to ; 
tor  the  prerogative  of  peace  and  war  belongs  to  the 
sovereign  of  every  state,  and  it  can  hardly  be  denied  that 
the  interference  of  the  municipal  Courts  in  such  matters 
may  tend  very  much  to  embarrass  if  not  to  fetter  tbe  free 
-exercise  of  these  latter  prerogatives.   The  same  reasoning 
which  applies  to  the  prerogative  rights  of  sovereigns 
seems   to  me  to  apply  also  to  the  political  rights  of 
nations;    and  so  far,  therefore,  as  this  bill  is  founded 
upon  the  prerogative  rights  of  the  Plaintiff,  or  upon  the 
political  rights  of  his  subjects,  my  present  opinion,  speak- 
ing with  all  respect  of  what  fell  from  the  V ice-Chancellor 
in  the  course  of  his  judgment,  is  against  the  decree  which 
he  has  made. 


The  conclusion  to  which  I  have^come  in  this  case  does 
not,  however,  depend  upon  these  points ;  and  I  do  not 
think  it  necessary,  therefore,  to  enter  more  fully  into 
them,  or  into  the  arguments  bearing  upon  them ;  nor  do 
I  wish  to  be  understood  as  giving  any  final  opinion  upon 
them.  This  case,  as  it  seems  to  me,  may  and  ought  to 
be  decided  upon  the  third  ground  on  which  the  case  is 
rested  by  the  bill — the  injury  to  the  subjects  of  the 
Plaintiff  by  the  introduction  of  a  spurious  circulation.  I 
take  it  to  be  now  well  settled,  although  upon  looking 
into  the  authorities  I  have  been  surprised  to  find  that  the 
point  was  doubted  even  in  the  time  of  Lord  Lough" 
borovffh{a),  that  a  foreign  sovereign  may  sue  in   the 

Courts 
(a)  3  Ves.  431. 
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Courts  of  tbis  country,  and  that  be  may  sue  in  this  Court  \     1861. 
on  the  behalf  of  his  subjects ;  and  ihis  bill,  if  it  does  not 
require,  certainly  admits  the  construction,  that  it  is  £led 
by  the  Plaintiff  in  his  representative  character  on  behalf 
of  the  subjects  of  his  kingdom,  for  it  distincdy  alleges  a 
case  of  injury  to  them.    We  must  consider,  then,  what  1  i^owwwi. 
is  the  nature  of  this  injury.     1  think  it  is  an  injury  notl    / 
to  the  political  but  to  the  private  rights  of  the  Plaintiff's  t 
subjects*     What  is  proposed  to  be  done  is  to  introduce 
into  the  kingdom  of  Hungary  an  enormous  number  of 
notes  which,  on  the  face  of  them,  purport  that  they  will 
be  received  in  the  public  offices  of  the  state  and  that  they 
are  guaranteed  by  the  state,  and  which  purport  also  to 
be  signed  in  the  name  of  the  nation  by  the  Defendant 
Louis  Kossuth.    That  the  effect  of  this  introduction  will 
be  to  disturb  the  circulation  of  the  kingdom  cannot,  in   ^ 
my  opinion,  be  doubted  ;  and  what  will  be  the  efiect  of 
that  disturbance  ?     Surely  to  endanger,  to  prejudice  and 
to  deteriorate  the  value  of  the  existing  circulating  me- 
dium, and  thus  to  affect  directly  all  the  holders  of  Aus- 
trian bank  notes,  and  indirectly,  if  not  directiy,  all  the 
holders  of  property  in  the  state.     The  same  great  autho- 
rity to  which  1  have  referred  has  very  clearly  pointed 
out  these  consequences  (a).     But  it  is  said  that  the  acts 
proposed  to  be  done  are  not  the  subject  of  equitable 
jurisdiction,  or  that  if  they  are,  the  jurisdiction  ought  not 
to  be  exercised  until  a  trial  at  law  shall  have  been  had. 
To  neither  of  these  propositions  can  1  give  my  assent. 
I  agree  that  the  jurisdiction  of  this  Court  in  a  case  of  \ 
this  nature  rests  upon  injury  to  property  actual  or  pro-  \ 
spective,  and  that  this  Court  has  no  jurisdiction  to  prevent  I 
the  commission  of  acts  which  are  merely  criminal  or   \ 
merely  illegal,  and  do  not  affect  any  rights  of  property,   I 
but  I  think  there  are  here  rights  of  property  quite  suf-   ' 

ficient 

(a)   VatUl,  book  1,  chap.  10. 
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1861.       ficient  to  found  jurisdiction  in  this  Court.     I  do  not 
^  agree  to  the  proposition,  that  there  is  no  remedy  in  this 

Emperor  op   Court  if  there  be  no  remedy  at  law,  and  still  less  do  I 
agree  to  the  proposition  that  this  Court  is  bound  to  send 
a  matter  of  this  description  to  be  tried  at  law.     The 
highest  authority  upon  the  jurisdiction  of  this  Court, 
Lord  Redesdale,  in  his  Treatise  on  Pleading,  in  enu- 
merating the  cases  to  which  the  jurisdiction  of  the  Court 
extends,  mentions  cases  of  this  class. — "  Where  the  prin- 
ciples of  law  by  which  the  ordinary  Courts  are  guided 
give  no  right,  but,  upon  the  principles  of  universal  justice, 
the  interference  of  the  judicial  power  is  necessary  to 
prevent  a  wrong,  and  the  positive  law  is  silent"     It  is 
plain  therefore,  that,  in  the  opinion  of  Lord  JRedesdale, 
who  was  pre-eminently  distinguished  for  his  knowledge 
of  the  principles  of  this  Court,  the  jurisdiction  of  the 
Court  is  not  limited  to  cases  in  which  there  is  a  right  at 
law.     There  is,  indeed,  a  familiar  instance  in  which  the 
jurisdiction  is  not  so  limited — the  cases  of  waste.     In 
some  cases  of  waste  there  was  no  right  and  no  remedy 
at  law,  but  this  Court  did  not  on  that  ground  refuse  its 
interference.     I  do  not  refer  to  the  case  of  equitable 
waste,  which,  however,  is  another  instance,  but  to  the 
cases  in  which  there  was  an  intervening  legal  estate.     To 
say  that  the  jurisdiction  of  this  Court  is  limited  only  by 
the  principles  of  universal  justice  would  no  doubt  be 
going  too  far,  and  I  must  not  be  understood  so  to  con- 
strue what  Lord  Redesdale  has  said.     J  take  the  passage 
to  refer  to  cases  in  which  there  is  what  the  law  in  prin- 
ciple acknowledges  to  be  a  wrong,  but  as  to  which  it 
gives  no  remedy,  as  in  the  case  of  waste  to  which  I  have 
referred.     The  case  before  us  may,  1  think,  well  be  tried 
by  this  rule.     If  the  property  of  an  individual  is  affected 
by  an  undue  and  unauthorized  use  of  his  name,  the  law 
would  no  doubt  give  a  remedy.     I  am  not  satisfied  that 
the  law  would  not  give  the  same  remedy  in  the  case  of 
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the  undue  and  unauthorized  use  of  the  name  of  a  nation  1861. 
or  state ;  but  whether  it  would  do  so  or  not,  and  if  not,  s  ^J^*^'^ 
whether  it  would  be  prevented  from  doing  so  by  the;  Emperor  of 
absence  of  positive  law  or  by  mere  formal  impediments) 
as  to  the  right  to  sue,  I  think  the  authority  to  which  I 
have  referred,  and  the  instance  which  I  have  mentioned 
of  the  application  of  it,  warrant  me  in  saying  that  the 
case  falls  within  the  jurisdiction  of  this  Court.  It  was 
said,  on  the  part  of  the  Defendants,  that  the  Court  has 
only  interfered  in  cases  of  this  nature  where  there  was  a 
right  at  law,  or  where  there  was  trust  or  confidence ;  but 
if  the  jurisdiction  exists,  the  extent  of  it  cannot  be  limited 
by  the  instances  in  which  it  has  been  applied.  It  was 
also  attempted  to  be  argued  on  the  part  of  the  Defend- 
ants, that,  assuming  the  existence  of  the  jurisdiction, 
there  was  no  sufficient  case  for  the  exercise  of  it.  But 
upon  this  point  I  have  felt  no  doubt.  The  jurisdiction 
of  this  Court  is  preventive  as  well  as  remedial,  and  the 
affidavit  of  the  Defendant  Kossuth  himself  quite  satisfies 
my  mind  that  there  is  a  proper  case  for  the  exercise  of 
it.  Subject,  therefore,  to  the  qualification  to  which  the 
Lord  Chancellor  has  adverted,  I  think  that  this  decree 
must  stand. 


Vol.  III.— 2. 


D.F.J. 


256 


CASES  IN  CHANCERY. 


1861. 


JilayS. 
June  12. 

Be/ore  The 

Lord  JL 

Chancellor 

Lord 

Campbell 

and  The 

Lords  J  us- 

TICE8. 

C.  and  T. 
were  trustees 
of  a  will.     T. 
was  also  the 


CASE  t;.  JAMES. 

rilHIS  was  an  appeal  by  the  Plaintiff  from  an  order  of 
the  Master  of  the  Rolls  dismissing  his  bill. 


Samuel  Tumley  died  in  1854,  leaving  a  will  by  which 
he  gave  his  residuary  estate  to  the  Plaintiff  and  Frederick 
Tritton  upon  trust  to  invest  in  government  or  real  secu- 
rities, which  were  to  be  held  on  trusts  which  it  is  unne- 
cessary to  specify.     In  -Sfay,  1858,  there  was  standing 

sole  trustee  of  ;„  the  testator's  name  a  sum  of  2,225/.  New  £3  per  Cent. 

a  settlement  ^ 

wholly  uncon-  Annuities  which  had  belonged  to  the  testator,  and  had 

nected  with  ^^^  heen  transferred  into  any  other  name,  and  there  was 

had  misappro-  also  a  sum  of  175/.  like  annuities,  standing  in  the  names 

£.Srpr  of  the  two  trustees, 
of  the  settle- 
ment fund.  m^»^^  X  xi  .11  1 

The  cestuis  Irttton  was  at  the  same  time  the  sole  trustee  under  a 

hadb^NiT.^^  deed  of  the  19th  of  June,  1845,  relating  to  property  of  a 

formed  by  him  Mr. 

that  it  had 

been  invested  on  mortgage,  pressed  him  to  replace  it.  He  thereupon  induced  C.  to 
concur  in  transferring  into  the  sole  name  of  him,  7*.,  a  like  sum  of  stock,  part  of  the 
trust  funds  under  the  will,  and  executed  to  C.  a  transfer  of  a  mortgage  in  fee  for 
securing  the  amount.  He  then  informed  the  cestuis  que  trust  under  the  settlement 
that  their  fund  was  properly  invested  in  stock  in  his  name,  and  they  thereupon  placed 
a  distringas  upon  the  iund  which  had  been  transferred  to  him  as  above.  They  had 
no  notice  that  the  stock  did  not  arise  from  an  investment  of  their  own  trust  funds. 
T.  afterwards  died  insolvent,  and  it  was  then  discovered  that  the  mortgage  deed  was 
a  forgery.  The  stock  being  still  in  the  name  of  T.,  C  filed  a  bill  against  the  cestuis 
que  trust  under  the  settlement  to  obtain  a  transfer  to  himself  of  the  stock,  on  the 
ground  that  it  still  belonged  to  the  funds  under  the  will. 

Held  by  the  Lord  Cliancellor  and  the  Lord  Justice  Knight  Bmce,  that  however 
the  case  might  have  stood  if  the  cestuis  que  trust  under  the  will  had  been  the  Plain- 
tiffs (as  to  which  their  Lordships  gave  no  opinion),  C  could  not  claim  to  have  the 
fund  re- transferred. 

Per  the  Lord  Justice  Turner^  guare,  whether  the  trust  in  favor  of  the  persons 
entitled  under  the  will  could  be  defeated  while  the  stock  remained  standing  in  T.*s 
name  and  he  continued  to  be  a  trustee  of  the  will ;  and  guitre,  whether  C,  in  bis 
character  of  trustee,  was  not  entitled  to  maintain  a  suit  to  have  this  trust  enforced, 
though  he  had  been  guilty  of  a  breach  of  trust  in  concurring  in  the  transfer  to  T. 
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Mr.  Charles  Sayer,  which  was  thereby  settled  upon  trusts  1861. 
for  Mrs.  James  and  her  children.  In  pr  before  the  early 
part  of  the  year  1857,  Tritton  had  sold  out  2,483/.  165. 7rf. 
New  £3  per  Cent.  Annuities  belonging  to  this  settlement 
and  applied  the  proceeds  to  his  own  purposes.  In  1857 
some  of  the  persons  beneficially  interested  began  to  make 
inquiries  as  to  the  investment  of  the  trust  funds,  and  a 
long  correspondence  ensued  between  them  and  Tritton 
on  the  subject,  in  the  course  of  which  Tritton  repre- 
sented that  the  fund  was  invested  on  a  mortgage  of  the  1st . 
oi  January^  1855,  which  he  produced.  Mr.  Carpenter^ 
who  acted  on  behalf  of  some  of  the  parties  beneficially 
interested,  repeatedly  insisted  that  the  proper  amount  of 
New  £3  per  Cent.  Stock  should  be  replaced,  and  con- 
tinued to  press  Tritton  to  restore  the  fund  to  its  original 
state. 

In  1858  Tritton  informed  the  Plaintiff  that  he  had  a 
mortgage  which  would  afford  a  beneficial  investment  for 
the  Turnley  funds,  being  a  mortgage  in  fee  to  himself  of 
real  estate  belonging  to  a  Mrs.  Stapleton,  and  proposed 
to  execute  a  sub-mortgage  to  the  Plaintiff  alone,  as  a  se- 
curity. The  Plaintiff,  relying  on  the  advice  of  Tritton^ 
who  was  a  solicitor,  assented,  and  in  May^  1858,  the 
two  sums  of  2,2251.  and  175/.  stock  were  transferred 
into  the  sole  name  of  Tritton,  and  he  executed  to  the 
Plaintiff  a  transfer  of  the  mortgage  of  the  1st  of  January, 
1855,  and  handed  it  and  the  original  mortgage  to  the 
Plaintiff. 

A  few  days  after  this,  Tritton  procured  from  some 
other  source  a  transfer  into  his  own  name  of  a  further 
sum  of  83/.  16*.  7d»  New  £3  per  Cents.,  thus  making  up 
the  2,483/.  16*.  Id.  which  he  owed  to  Sayer's  trust,  and 
on  the  25th  of  May,  1858,  he  wrote  and  sent  to  Mr. 
Carpenter  the  following  letter  : — 

S  2  ''  James's 
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'*  James's  trust — I  have  invested  this  money  in  the 
purchase  of  the  sum  of  ^,483/.  \6s,  7d.  stock  in  the  New 
£3  per  Cents.,  that  being  the  stock  in  which  it  was  ori- 
ginally placed.  It  stands  in  the  name  of  Frederick 
Tritton,  of  Bridge  House  Place,  Newington  Causeway, 
Esq.*' 

On  the  17th  oi  June,  1858,  those  of  the  cestuis  que 
trust  under  Sayer's  settlement  for  whom  Mr.  Carpenter 
acted  placed  a  distringas  upon  this  sura  of  stock.  It  was 
not  alleged  that  they  had  any  notice  that  any  part  of  it 
belonged  to  Turnley's  trust 

On  the  22nd  November,  1859,  Tritton  died  insolvent, 
and  it  was  afterwards  discovered  that  the  mortgage  from 
Mrs.  Stapleton  was  a  forgery.  The  2,48Si.  16*.  Id. 
stock  was  still  standing  in  the  name  of  Tritton,  to  whom 
administration  had  not  been  been  taken  out.  The  Plain* 
tiff  then  filed  his  bill  against  the  persons  entitled  under 
Sayer's  settlement,  to  procure  a  transfer  to  himself  of 
2,400/.,  part  of  this  sum  of  stock,  on  the  ground  that  it 
had  never  ceased  to  belong  to  TurnUy's  estate.  A  repre- 
sentative to  Tritton  was  appointed  in  the  suit.  The 
Master  of  the  Rolls  dismissed  the  bill  (a),  and  the 
Plaintiff  appealed. 

Mr.  Roundell  Palm&  and  Mr.  Law  for  the  Appel-» 
lant 

The  stock  clearly  belonged  to  Turnley*s  trust,  and  the 
onus  is  on  the  Defendants  to  displace  this  earlier  equity.- 
The  prior  equity  must  prevail,  unless  there  has  been  con- 
duct on  the  part  of  the  prior  equitable  owner  to  'displace 
him;  Manninford  v.  Toleman{b).  Here  nothing  is  alleged 
against  the  cestuis  que  trust  under  TurnUy's  will,  they 

were 

(a)  29  Beov.  512.  (6)  1  Coll.  670. 
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were  strangers  to  the  whole  transaction.  Tritton  could  1861. 
not,  by  his  letter  oi  May,  1858,  make  himself  a  trustee 
of  Tur nicy's  stock  for  the  Jameses.  He  had  no  equitable 
interest  in  him,  and  how  could  he  by  a  mere  declaration 
confer  one  upon  another  person.  A  trustee  for  A,  can- 
not by  a  declaration  make  himself  trustee  for  B.  so  as  to 
exclude  A's  title;  Bridgett  v.  Homes  {a);  Livesey  v. 
Harding  (6) ;  Brearcliff  v.  Dorrington  (c).  The  Master  of 
the  Rolls  went  on  the  authority  of  Thomdike  v.  Hunt{d), 
but  in  that  case  the  legal  title  was  transferred,  so  that  the 
legal  estate  was  vested  in  trustees  who  had  no  privity 
with  the  original  owners,  and  the  defence  of  a  purchase 
for  value  without  notice  was  good,  the  fund  being  to  all 
intents  and  purposes  in  the  possession  of  the  persons  for 
whose  benefit  it  had  been  transferred.  Here,  on  the 
contrary,  the  fund  never  got  out  of  the  hands  of  TrittoUf 
who  was  throughout  a  trustee  of  Turnley*s  will ;  his  pos- 
session was  the  possession  of  his  cestuis  que  trust  under 
that  will,  and  the  circumstances  do  not  arise  under  which 
the  defence  of  a  purchase  for  value  without  notice  can  be 
made  available;  Colyer  v.  Finch {e). 

Mr.  Selwyn  and  Mr.  Southgate  for  the  Respondents. 

The  whole  mischief  in  this  case  has  arisen  from  the 
negligence  of  the  Plaintiff,  and  he  is  coming  here  to 
make  us,  who  are  in  no  default  whatever,  suffer  for  his 
gross  carelessness.  We  contend  that  what  took  place  in 
May,  1858,  amounted  in  substance  to  a  transfer  to  us 
for  valuable  consideration  without  notice.  We  used  all 
diligence  to  keep  our  fund  safe,  and  we  had  no  notice  of 
the  title  under  Turnleys  will.  Suppose  there  had  been 
a  transfer  from  Case  and  Tritton  to  a  stranger,  and  then 

a 

(a)  1  Coll.  72.  {d)  3  DeG.Sf  J.  563. 

(6)  23  Beav.  141.  (e)  5  H.  L.  Cat,  905. 

(c)  4  De  G.  <^  Sm.  122. 
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1861.       a  transfer  from  the  stranger  to  TVi^^on,  would  not  the  right 
^^"^      of  the  cestuis  que  trust  under  Turnleys  will  have  been 
V.  destroyed^  and  what  difference  in  substance  does  it  make 

Jamu.  ^i^^^  there  was  no  such  circuity,  the  stock  having  become 
vested  for  value  in  a  trustee  for  us.  [TAe  Lord  Justice 
Turner.  Does  it  make  no  difference  that  this  trustee  for 
you  knew  that  the  stock  belonged  to  7\/rw/ey'«  legatees  ?J 
No ;  we  dealt  with  him  for  value  without  notice,  and  his 
declaration  of  trust  for  us  under  such  circumstances  is 
just  the  same  as  a  transfer  to  a  new  trustee  for  us. 
Thorndihe  v.  Hunt  applies.  In  that  case  the  unsuccess- 
ful party  urged,  that  one  of  the  trustees  to  whom  the 
transfer  was  made  being  his  trustee,  he  had  never  lost 
his  hold  of  the  stock,  but  that  argument  did  not  prevail. 
If  there  had  been  a  transfer  to  Tritton  and  another  as 
trustees  of  Sayer's  settlement,  this  case  would  have  been 
the  same  as  that,  and  it  cannot  make  any  difference  that 
here  Tritton  was  the  sole  trustee  of  Sayer's  settlement. 
The  true  ground  of  the  decision  in  Thorndike  v.  Hunt 
was,  purchase  for  value  without  notice,  which  is  a  good 
defence  against  a  legal  as  well  as  an  equitable  title, 
so  far  as  regards  equitable  relief;  Colyer  v.  Finch  (a) ; 
Joyce  V.  De  Moleyns  (6).  The  cases  of  Ex  parte  Pye  (c) 
and  Kehewick  v.  Manning  (d)  show,  that  what  was  done 
here  would  be  sufficient  to  affix  a  trust  on  stock  in  favor 
of  a  volunteer,  a  fortiori  in  favor  of  a  purchaser  for  value. 
The  property  here  was  vested  in  a  trustee  for  us,  and  we 
acquired  both  the  legal  and  equitable  title ;  the  latter 
alone,  if  acquired  for  value  and  accompanied  by  posses- 
sion, being  a  sufficient  defence.  Priority  does  not  depend 
on  mere  order  of  time,  the  mortgage  security  was  accepted 
on  behalf  of  Turnley's  trust,,  we  rejected  it,  which  makes 
the  equities  not  equal.     The  rule  qui  prior  est  tempore 

potior 

(«)  5  H.  L.  Cui.  905.  (f)  18  Ves.  148. 

(6)  2  Jo.  4-  Lat.  374.  (d)  1  Dt  G.,  M.  ^  G.  176. 
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potior  est  jure,  is  subject  to  exceptions^  as  is  shown  in 
nice  V.  Rice  (a).  The  trustees  of  Turnlexfs  will  had 
power  to  invest  on  mortgage,  they  exercised  that  power, 
and  the  fiind  was  thus  discharged  of  the  original  trusts. 

We  contend,  however,  that  the  case  need  not  be  argued 
on  this  footing.  It  is  not  the  cestuis  que  trust  under 
Tumley's  will  who  are  suing  us,  and  the  PlaintiflF  cannot 
place  himself  in  their  position.  As  between  us  and  him, 
he  is  the  person  to  blame,  and  therefore  the  person  pri- 
marily liable.  If  his  cestuis  que  trust  had  made  him  repay 
to  them  the  sum  which  he  improperly  placed  in  TrittorCs 
sole  name,  he  would  have  no  right  to  a  remedy  over 
against  us,  and  he  has  no  right  to  come  against  us  now. 
Whatever  rights  his  cestuis  que  trust  may  be  able  to  en- 
force against  us  if  they  choose,  he.  has  none. 

Mr.  Palmer  in  reply. 

I  first  treat  the  case  on  the  ground  taken  by  the  Master 
of  the  Rolls,  that  the  cestuis  que  trust  under  Tumley's 
will  are  to  be  considered  as  the  real  Plaintiffs.  It  is  urged 
against  their  right  to  succeed,  that  the  trustees,  having 
power  to  vary  investments,  exercised  it,  and  so  dis- 
charged the  fund  from  its  original  trusts.  This  argu- 
ment is  unsound  at  every  point ;  the  trustees  had  power 
to  vary  investments,  but  not  to  do  what  they  did.  In  order 
to  have  a  due  exercise  of  such  a  power,  there  must  be  a 
bon&  fide  exercise  of  discretion  by  the  trustees.  Here 
there  was  nothing  of  the  kind.  Lending  the  fund  on  the 
security  of  a  mortgage  made  to  one  of  the  trustees  was  a 
clear  breach  of  trust,  and  the  equitable  title  of  the  cestuis 
que  trust  to  the  stock  was  not  displaced  by  a  disposition 
of  it  made  on  purpose  to  carry  into  effect  this  improper 
investment.     Before  -3/ay,  1858,  Trition  clearly  was  a 

trustee 
(a)  2  Drew.  73. 


CASES  IN  CHANCERY, 

1861.  trustee  of  this  fund,  and  he  could  not  become  any  the 
less  a  trustee  of  it  for  Turnley's  legatees  by  its  getting 
into  his  sole  name  through  a  fraud.  It  never  was  with- 
dr$iwn  from  the  trust,  having  remained  in  his  name.  No 
answer  has  been  given  to  this  argument,  except  by  refer- 
ence to  cases  which  show  that  the  Court  will  not  actively 
interfere  to  take  away  even  an  equitable  interest  from  a 
purchaser  for  value  without  notice,  but  these  cases  do 
not  apply  where  the  Court  is  not  asked  to  take  away  an 
interest  from  a  purchaser,  but  only  to  ascertain  and  settle 
priorities  ;  Colyer  v.  Finch  (a).  Thorndike  v.  Hunt 
went  on  the  transfer  of  the  legal  estate.  The  ownership 
of  the  legal  estate  is  all-important  in  cases  of  this  nature ; 
when  it  is  held  by  a  trustee,  the  question  is  for  whom  he 
holds  it.  Here  the  equitable  title  of  the  cestuis  que  trust, 
never  having  been  displaced  by  any  authorized  act  of  the 
trustees,  cannot  be  treated  as  having  been  displaced  at 
all.  Rice  v.  Rice  is  irrelevant ;  the  receipt  in  that  case 
being  a  representation  to  all  the  world  that  the  money 
had  been  paid.  There  is  therefore  no  defence  against 
the  title  of  the  cestuis  que  trust  under  Turnley's  will. 

Then  I  say  that  the  trustee  stands  in  the  same  position 
as  the  cestuis  que  trust,  since  he  comes  to  enforce  their 
right  as  being  their  sole  trustee,  which  he  is  bound  to  do. 
A  trustee  cannot  contract  himself  out  of  this  right  and 
duty  ;  Fuller  v.  Knight  (6) ;  Baynard  v.  Woolley  (c) ; 
Franco  v.  Franco  [d) ;  which  last  case  also  shows  that  the 
trustee  himself,  having  been  cheated  into  a  belief  that  he 
had  a  mortgage  security,  has  a  personal  equity  to  have 
the  fund  replaced.  This  equity  must  prevail  against 
the  later  equity  of  the  Defendants.  If  the  fund  had 
been  in  equity  Case's  own,  how  could  his  equity  have 
been  displaced  by  Tritton's  saying  that  he  would  hold 

the 
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the  fund  in  trust  for  somebody  else.  If  this  suit  fails  it 
will  only  produce  further  litigation,  as  the  cestuis  que 
trust  will  then  file  a  fresh  bill. 

Judgment  reserved. 


The  Lord  Chancellor. 

I  am  of  opinion  that  in  this  case  the  bill  was  properly      J«t<  12. 
dismissed  with  costs. 

But  I  by  no  means  think  that  I  am  bound  to  con- 
sider, or  that  I  ought  to  consider,  the  case  as  if  the 
cestuis  que  trust  under  Turnley's  will  had  been  Plain- 
tiffs. Strong  arguments  have  been  offered  on  opposite 
sides  as  to  their  right  to  succeed.  At  present  I  think  I 
ought  not  to  give  any  opinion  whether  the  fund  in  ques- 
tion continues  impressed  with  the  trust  in  favor  of  these 
cestuis  que  trust,  or  whether  the  cestuis  que  trust  under 
Sayer's  settlement  are  to  be  considered  equitably  the 
purchasers  of  it  for  valuable  consideration  without  notice. 
If  I  thought  the  rule  to  be  universal  that  between  con- 
tending equities  the  prior  claim  must  necessarily  prevail, 
I  should  not  hesitate  now  to  express  my  opinion  as  re- 
quested, so  as  to  avoid  further  litigation.  But  to  deter- 
mine the  question,  I  must  consider  whether  the  trusts 
out  of  which  the  contending  claims  arise  are  of  the  same 
nature,  and  whether  there  njay  not  be  circumstances  in 
the  conduct  and  position  of  the  parties  entitling  the  pos* 
terior  claim  to  a  preference. 

At  present  the  only  parties  before  us  are  Case,  the 
Plaintiff,  the  surviving  trustee  under  the  will  of  Turnley, 
and  the  Defendants  the  cestuis  que  trust  under  the  set- 
tlement of  Sayer.  We  are  to  say  which  of  these  two 
parties  ought  to  succeed. 

For 


264  CASES  IN  CHANCERY. 

186L  For  this  purpose  I  have  only  to  look  to  the  PlaintifTs 

own  confession  in  the  1 9th  paragraph  of  his  bill,  that  the 
transaction  which  gives  rise  to  this  suit  was  "  irregular 
and  constituted  a  breach  of  trust  on  the  part  of  Frederick 
Tritton  and  of  the  Plaintiff  as  the  trustees  of  Samuel 
TumleyJ^  Although  Tritton  is  in  his  grave,  the  cestuis 
que  trust  under  Turnley's  will  have  a  clear  remedy 
against  the  Plaintiff.  It  is  allowed  that  he  is  solvent 
and  able  to  indemnify  them  for  the  loss  they  have  sus- 
tained from  his  breach  of  trust. 

Notwithstanding  anything  that  appears  he  may  have 
already  done  so.  The  prayer  of  his  bill  is  "  that  the 
said  2,400/.  £3  per  Cent.  Annuities  (claimed  by  the 
Defendants)  may  be  ordered  to  be  transferred  into  the 
name  of  the  Plaintiff,  and  that  the  dividends  now  due 
and  to  accrue  due  on  the  same  Bank  Annuities  may  be 
ordered  to  be  paid  to  the  Plaintiff."  While  designated 
"  the  surviving  trustee  and  executor  of  Samuel  Turnley,'' 
this  prayer  may  be  for  his  own  reimbursement. 

But  if  the  Defendants  the  cestuis  que  trust  under 
Sayer's  settlement  are  deprived  of  this  fund,  they  are 
entirely  without  remedy,  for  Tritton  died  insolvent. 

Now,  assuming  the  Plaintiff  to  be  free  from  all  moral 
blame,  and  innocently  to  have  been  deceived  by  Tritton^ 
on  which  of  the  two  parties,  the  Plaintiff  or  the  Defen- 
dants, ought  the  loss  to  fall  ?  Not  only  no  moral  blame, 
but  no  laches  or  incaution  can  be  imputed  to  the  Defen- 
dants.    As  to  the  Plaintiff  we  have  confitentem  reum. 

Therefore,  without  considering  whether  Thorndike  v. 
Hunt  was  well  decided,  or  how  far  it  ought  to  govern 
the  case  if  the  controversy  were  between  the  one  set  of 
cestuis  que  trust  and  the  other,  I  am  of  opinion  that  the 

decree 
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decree  appealed  against  ought  to  be  affirmed  and  the 
appeal  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce. 

This  appeal  is  from  an  order  made  at  the  Rolls,  by 
which  the  Plaintiff's  bill  was  dismissed  on  the  merits 
with  costs.  The  object  of  the  suit  was  to  establish 
against  the  Defendants  an  equitable  title  asserted  by  the 
Plauitiff  for  himself,  or  for  the  estate  of  Samuel  Turnley 
whose  surviving  executor  he  is,  to  a  sum  of  2,4O0Z. 
New  £3  per  Cent.  Bank  Annuities,  part  of  a  sum  of 
2,483/.  1&.  7rf.  New  £3  per  Cent.  Bank  Annuities,  which 
larger  sum  was  at  the  end  of  May^  1858,  has  ever  since 
been,  and  still  is,  standing  in  the  books  of  the  Bank  of 
England  in  the  sole  name  of  one  Frederick  Tritton,  who 
survived  Samuel  Turnley  and  died  in  the  month  of 
November,  1859,  before  the  filing  of  the  bill.  Accord- 
ingly, were  F.  Tritton  alive  the  legal  right  and  legal 
title  to  the  whole  stock  would  be  now  vested  in  him. 
But  it  does  not  appear  that  there  is  or  has  been  any  per- 
sonal representative  of  Frederick  Tritton,  who  seems  to 
have  died  insolvent  as  well  as  intestate. 

Upon  the  Plaintiff's  motion,  however,  an  order  was 
made  in  the  cause,  dated  5th  July,  1860,  by  which  Mr. 
John  James  Hood  Lingard  was  appointed  to  represent 
the  estate  of  F.  Tritton  for  the  purposes  of  the  suit. 
Mr.  Lingard  appeared  accordingly  at  the  hearing. 

From  the  evidence  before  the  Court  I  apprehend  that 
the  Plaintiff  must,  as  between  himself  and  Frederick 
Tritton,  be  considered  to  have  had  undoubtedly  an 
equitable  title  to  the  2,400/.  stock  when  F.  Tritton  died 
and  still  to  have  it.  The  Defendants,  however,  claim  for 
themselves  and  for  Thomas  James  (a  son  of  the  Defen- 
dant 
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1861.  dant  William  James  the  elder),  who  is  not  a  party  to  the 
suit,  an  equitable  title  to  that  sura,  and  they,  as  between 
themselves  on  the  one  hand  and  F.  Tritton  upon  the 
other,  undoubtedly  had  that  title  before  and  when  he 
died,  a  title  which  as  against  Tritton  has  all  along  con- 
tinued and  is  still  in  force.  The  Plaintiff's  claim  is 
wholly  adverse  to  the  Defendants  and  Thomas  James^ 
and  whether  it  is  better  than  theirs  as  between  them  and 
the  Plaintiff  is  the  point  for  decision.  The  Plaintiff's 
title  is  prior  in  time — it  commenced  earlier ;  of  it,  how- 
ever, not  one  of  the  Defendants  had  any  notice  actual  or 
constructive  when,  honestly  so  far  as  they  were  con- 
cerned and  for  full  value,  their  title  was  acquired  from  F. 
Tritton.  The  controversy  has  arisen  thus.  The  Plain- 
tiff and  F.  Tritton  were  the  executors  and  trustees  of  the 
will  of  Samuel  Tumley^  which  is  stated  in  the  first  para- 
graph of  the  bill,  and  under  that  will  held  for  the  pur- 
poses of  it  a  sum  of  2,400/.  New  £3  per  Cent.  Bank 
Annuities  standing  in  the  bank  books,  as  to  the  greater 
part  in  the  name  of  Samuel  Turnlet/,  and  as  to  the 
residue  in  the  joint  names  of  the  Plaintiff  and  JP.  Tritton; 
both  of  whom  in  the  month  of  May,  1858,  joined  in 
transfers  which  placed  the  whole  of  the  2,400/.  stock 
(being  the  2,400/.  stock  mentioned  by  me  at  the  outset) 
in  the  sole  name  of  F.  Tritton,  who  thus  acquired  it  by 
means  of  a  gross  fraud.  The  Plaintiff,  who  had  not,  I 
believe,  any  wrong  intention  in  the  matter,  seems  to  have 
concurred  in  the  transfers  under  the  influence  of  false 
representations  made  to  him  by  F.  Tritton ;  but  neither 
those  representations  nor  the  alleged  facts  so  represented 
would  if  true  have  prevented  the  transfers  from  being  as' 
they  were  a  mere  and  serious  breach  of  trust  as  against 
the  persons  beneficially  interested  under  Mr.  Turnley's 
will,  all  of  whom  are  absent  from  this  record ;  and  who, 
inasmuch  as  the  Plaintiff  seems  personally  liable  to  them 
for  the  2,400/.  stock,  care  very  possibly  about  the  pre- 
sent 
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sent  dispute  little  or  nothing  at  all.  The  object  of  the  1861. 
transfers  on  the  part  of  Plaintiff  as  well  as  Tritton  (how- 
ever different  their  motives)  was  to  place  the  transferred 
stock  in  the  sole  power  of  F>  Tritton,  so  as  to  enable 
him  to  deal  with  it  as  his  own^  which  he  did ;  for  having 
committed  another  breach  of  trust,  a  breach  of  trust, 
namely,  under  a  deed  dated  the  19th  oiJune,  1845,  relat- 
ing to  property  of  one  Charles  Sayer,  and  stated  in  the 
pleadings,  (with  which  property  neither  the  Plaintiff  nor 
the  estate  of  S.  TurnUy  had  anything  to  do),  and  being 
pressed  upon  the  subject  on  the  part  of  some  of  those 
interested  under  the  deed,  to  whom  in  consequence  of 
that  breach  of  trust  Tritton  owed  more  than  an  equal 
amount  of  stock,  owed  namely  2,483/.  1&.  Id.  New 
£3  per  Cent.  Bank  Annuities,  he  applied  in  making 
it  good  the  2,400/.  stock  that  belonged  to,  or  had  be- 
longed to,  the  Turnley  estate,  and  had  been  transferred 
into  his  sole  name  as  I  have  said.  And  he  did  so  thus : — 
he  purchased  in  his  own  name  a  sum  of  83/.  16«.  Td.  New 
£3  per  Cent.  Bank  Annuities,  which  thereupon  becom- 
ing ^dded  to  the  2,400/.  they  made  together  a  sum  of 
2,483/.  1&.  Id.  New  £3  per  Cent.  Bank  Annuities  stand- 
ing in  his  sole  name.  That  was  the  amount  which,  as 
I  have  stated,  he  owed  to  the  trust  under  the  deed  of 
1845.  He  then  declared  himself  a  trustee  of  the  whole 
sum  of  2,483/.  16^.  Td.  stock  so  standing,  a  trustee,  that 
is,  for  the  purposes  of  the  deed  under  which  he  was 
originally  and  continued  the  sole  trustee,  and  submitted 
to  a  distringas  protecting  it  on  behalf  of  some  at  least  of 
the  persons  interested  under  the  deed,  the  Defendants 
and  Thomas  James  being,  and  having  together  with  Mrs. 
King  then  been,  the  persons  so  interested. 

Mrs.  King  died  in  1859.  The  writ  was  lodged  at  the 
Bank  of  England  in  June,  1858,  of  course  therefore 
before  the  commencement  of  the  suit.     In  this  state  of 

things 
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1861.  things,  the  Defendants'  title  is,  I  think,  superior  to  that 
of  the  Plaintiff,  whose  conduct  in  placing  the  2,4O0Z. 
stock  in  the  sole  power  of  F.  Tritton  was,  howsoever  in- 
tended and  howsoever  induced,  absolutely  unjustifiable. 
In  effect  he  lent  the  2,400/.  stock  to  Tritton  without 
right  and  without  authority,  and  cannot,  I  think,  have 
any  better  grounded  claim  in  the  present  litigation  than 
if  the  transaction  had  been  one  of  a  fraudulently  obtained 
loan  to  Tritton  of  the  Plaintiff's  own  property. 

Mr.  Carpenter^  the  agent  for  some  at  least  of  the  De- 
fendants, was  vigilant  and  diligent,  and  insisted  that  such 
an  amount  of  stock  as  ought  under  the  deed  of  1845  to 
have  been  in  the  name  of  the  trustee  of  that  instrument 
for  its  purposes  should  be  so.  To  this,  Tritton^  as  I 
have  said,  submitted,  and  the  declaration  of  trust  men- 
tioned in  the  twenty-fourth  paragraph  of  the  answer  fol- 
lowed as  well  as  the  distringas. — [His  Lordship  here 
read  Tritton' s  letter  of  the  25th  of  May,  1858  containing 
the  declaration  of  trust,  the  distringas,  and  the  written 
notice  which,  according  to  the  practice,  had  been  served 
on  the  bank  along  with  the  distringas,  requesting  the  bank 
not  to  allow  a  transfer  of  the  stock.] — The  distringas, 
with  the  notice  to  the  bank,  rendered  a  transfer  of  the 
2,400/.  stock  substantially  impracticable  without  appris- 
ing some  at  least  of  the  Defendants,  that  sum  having 
been  parcel  of  the  2,483/.  \Qs.  Id,  stock  just  mentioned. 
The  interests  of  Mr.  and  Mrs.  King  and  Mr.  and  Mrs. 
Rolph  (of  whom  the  three  survivors  are  among  the  De- 
fendants) appear  from  the  first  and  second  paragraphs  of 
the  answer.  The  Defendants'  mark,  I  think,  to  repeat 
an  expression  used  in  another  case  (I  mean  Etty  v. 
Bridges),  was  thus  set  on  the  whole  stock  effectually  for 
the  present  purpose,  as  effectually,  that  is  to  say,  against 
the  Plaintiff,  as  if  the  stock  had  been  transferred  to  a  new 
trustee  for  them.     It  is  now  contended  that  those  who 

were 
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were  active  and  correct  in  the  assertion  and  protection  of  1861. 
their  rights  should  lose  at  least  the  greater  part  of  the 
benefit  of  their  regularity  and  diligence  in  favor  of  a 
gentleman  who  when  not  inactive  was  only  active 
erroneously  and  mischievously,  at  least  during  all  the 
time  material  to  be  considered,  but  to  whom,  as  I  have 
stated,  I  do  not  impute  dishonourable  intention.  It 
appears  to  me  that  it  would  be  an  injustice,  tending  to 
the  encouragement  of  negligence  and  frauds  were  we  to 
allow  the  Plaintiff  to  assert  successfully  against  the  De- 
fendants any  title  to  the  2,400/.  stock  in  question. 
Whether  Mr.  Carpenter  acted  as  the  agent  of  all  the 
Defendants  or  acted  for  only  some  of  them  is,  I  appre- 
hend, immaterial.  I  have  not  noticed,  but  have  hitherto 
passed  over  as  not  existing,  some  beneficial  interests 
which  seem  to  have  been  acquired  by  F.  Tritton  in  the 
reversionary  share  of  the  Defendant  William  James  the 
younger,  and  perhaps  in  that  of  his  brother  Thomas 
James  under  the  deed  of  1845.  Possibly  the  Plaintiff 
may  as  to  those  interests  be  entitled  to  stand  in  Tritton's 
place,  and  the  dismissal  of  the  bill,  a  dismissal  which 
cannot,  I  think,  be  displaced,  should  possibly  be  ex- 
pressly without  prejudice  to  any  such  title. 

But  the  costs  here  as  well  as  before  the  Master  of  the 
Rolls  ought,  in  my  opinion,  to  fall  on  the  Plaintiff.  I 
have  not  treated  T.  Bastow  as  a  Defendant,  for  before 
the  hearing  at  the  Rolls  he  had  disclaimed  and  been 
dismissed.  Whether,  if  the  persons  or  any  person  bene- 
ficially interested  under  the  will  of  Tumley  had  been 
Plaintiffs  or  a  Plaintiff  before  us,  together  with  the 
actual  Plaintiff,  or  instead  of  him,  I  should  have  deemed 
it  right  not  to  dismiss  the  bill,  I  need  not  and  I  do  not 
say ;  but  it  may  not  be  superfluous  to  add^  that  I  con- 
sider Franco  v.  Franco  a  binding  authority,  that  were  it 
otherwise  I  should  not  dissent  from  it,  and  that  of  two 

cases 
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Lord  Justice  has  been  so  good  as  to  remind  me  and 
which  he  will  perhaps  mention  to-day,  neither  seems  to 
me  to  have  been  erroneously  decided. 

The  Lord  Justice  Turner. 

The  Lord  Chancellor  and  my  learned  Brother  being 
of  opinion  that  this  appeal  ought  to  be  dismissed,  I  can 
only  say,  that  looking  to  the  case  oi  Franco  v.  Franco  (a) 
and  the  other  authorities  referred  to  in  the  argument, 
and  to  which  may  be  added  May  v.  Selby(jb)  and  Bridget 
V.  Hames  (c),  I  am  not  satisfied  that  the  Plaintiff  is  not 
entitled  to  maintain  this  suit  in  his  character  of  trustee, 
notwithstanding  the  breach  of  trust  which  he  committed 
in  transferring  the  fund  to  Tritton,  and  that  it  appears  to 
me,  to  say  the  least  doubtful,  whether  the  trust  in  favor 
of  the  parties  interested  under  Turnley's  will  could  be 
defeated  whilst  the  fund  remained  vested  in  Tritton  and 
he  continued  to  be  a  trustee  under  that  will.  I  am  not,  as 
at  present  advised,  prepared  to  hold  that  the  cestuis  que 
trust  under  Turnley's  will  were  not  entitled  to  place 
confidence  in  their  trustees,  or  were  bound  to  take  any 
proceedings  for  securing  the  funds  against  their  acts,  or 
that  any  priority  could  be  gained  over  them  by  reason  of 
their  not  having  taken  such  proceedings,  or  by  such 
proceedings  having  been  taken  on  the  part  of  the  De- 
fendants to  this  suit,  but  all  these  questions  may  yet  be 
agitated  in  any  suit  which  may  be  instituted  on  the  part 
of  these  cestuis  que  trust,  and  I  do  not  think  it  right 
therefore  to  give  any  final  opinion  upon  them. 

(a)  3  Ve$.  75.  (c)  1  ColL  72. 

(6)  1  r.  Sf  C,  C.  C.  235. 
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LIFE  ASSOCIATION  OF  SCOTLAND  v. 
SIDDAL. 

June  4,  25. 

COOPER  V.  GREENE.  Ji/(y  13. 

rpmS  case  came  before  the  Court  on  a  petition  pre-    Lorm  JvL 
"^     sented  by  Georgiana  Spencer  Seaman^  the  wife  of       tices. 
John  Seaman,  by  her  next  friend,  and  by  the  said  John  A  married 
Seaman,  and  by  W,  H.  Green,  the  solicitor  of  Mrs.  Sea-  equitable 

man  in  the  proceedings  in  these  suits,  which  had  for  f*^"""^  *P  ^®" 

,  m  remainder 

its  object  the  payment  of  certain  costs  out  of  a  sum  of  of  an  undi- 

2,531/.  U.  2d.,  which  was  in  Court  in  the  second  cause,  J^^nds  to  be '" 

and  the  payment  to  Mrs.  Seaman,  for  her  separate  use,  purchased  with 

of  so  much  of  the  residue  of  the  fund  as  consisted  of  money,  she 

arrears  of  income,  and  the  investment  in  Bank  £3  per  and  her  hu»- 

band  jomed  m 
Cent.  Annuities  of  what  should  then  remain  of  the  fund,  mortgaging 

and  payment  of  the  dividends  on  such  Bank  Annuities  to  ]^^  ^ftJnlT  was 

Mrs.  Seaman  for  her  separate  use  during  her  life,  misappropri- 

ated.   Pro- 

The  facts  of  the  case  are  stated  at  considerable  length  f    •*"^been 

in  the  report  of  the  appeals  in  these  causes  (a).     From  taken  for  ita 

the  statements  in  that  report  it  will  be  seen  that  in  the  ji^iJs^band'and 

month  of  April,  1830,  the  Petitioner  G.  S.  Seaman  was  wife  succeed- 

equitable  tenant  in  tail  in  remainder  of  a  share  of  lands  ,'„g  the  resti- 

to  be  purchased  with  a  sum  of  6,300/.,  and  of  some  other  ^"^>o"  o/t^"^ 
^      ^  '  '  share  of  the 

lands  designated  as   the  Bawburgh  estate,  which  had  fund,  which 

been  ^a*  brought 
°^^"  into  Court, 
(a)  Suproy  58.  with  arrears 

of  interest 
since  the  time  when  her  estate  came  into  possession.     The  mortgagee  did  not  concur 
in  any  steps  to  recover  this  share.     The  husband,  when  the  mortgage  was  made,  was 
maintaining  his  wife,  but  had  become  a  banlcrupt  before  her  interest  came  into  pos- 
session, and  was  uncertificated. 

Ihld  by  the  Lord  Justice  Turner,  the  Lord  Justice  Knight  Bruce  doubting,  that 
the  wife  had  no  equity  to  a  settlement  out  of  the  capital,  nor,  as  against  the  mortgagee, 
out  of  the  future  income  of  the  fund. 

But  heldy  that  the  mortgagee  liad  no  claim  to  the  arrears  of  income  of  the  mort- 
gaged property,  which  he  had  taken  no  steps  to  recover,  and  that  the  assignees  of  the 
husband  could  only  take  subject  to  the  wife's  equity  to  a  settlement,  and  that  the 
whole  arrears  ought  to  be  settled. 

Vol.  \l\.-2.  T  D.F.J. 
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been  purchased  with  trust  monies ;  and  by  a  deed  dated 
the  20th  of  April,  1830,  and  purporting  to  be  made 
between  the  Petitioner  John  Seaman  and  Georgiana 
Spencer  his  wife  of  the  one  part,  and  James  Currie  of 
the  other  part,  this  share  of  G.  S.  Seaman  was  purported 
to  be  mortgaged,  with  some  other  property,  to  James 
Currie  for  securing  the  sum  of  1,700/.  advanced  to  John 
Seaman  the  husband,  and  a  fine  was  levied  to  give  efiect 
to  this  mortgage.  It  was  held  by  the  full  Court  that 
this  deed  passed  to  Currie  whatever  interest  the  Peti- 
tioner John  Seaman  could  pass  in  the  6,300/.  or  the 
lands  to  be  purchased  with  it.  The  sum  of  1,700/.  thus 
secured  by  the  mortgage  was  further  secured  to  Currie 
by  the  bond  of  Benjamin  Norton,  as  a  surety  for  the 
Petitioner  t/oAn  Seaman;  and  under  the  proceedings  in 
the  second  of  these  causes,  and  in  other  causes  relating 
to  the  same  matters,  the  mortgage  to  Currie  was  paid 
off  out  of  the  estate  of  B.  Norton,  which  was  represented 
by  some  of  the  Respondents  to  the  present  petition.  In 
the  month  o{  November,  1830,  the  Petitioner  John  Sea- 
man  became  bankrupt,  and  he  never  obtained  his  certi- 
ficate. The  estate  tail  in  remainder  of  G.  S.  Seaman  in 
her  share  of  the  lands  to  be  purchased  with  the  6,300/. 
came  into  possession  in  the  year  1845,  upon  the  deter- 
mination of  the  prior  estates.  Proceedings  were  taken 
in  Life  Association  of  Scotland  v.  Siddal  with  respect 
to  Mrs.  Seaman  s  interest  in  the  6,300/.  which  proceed- 
ings were  originally  promoted  by  the  Petitioner  John 
Seaman  and  G.  Spencer  his  wife,  and  by  Charles  Lee, 
the  assignee  under  John  Seaman's  bankruptcy,  and  were 
afterwards  prosecuted  by  Mr.  and  Mrs.  Seaman  alone. 
The  claim  in  respect  of  this  share  was  resisted  on  the 
ground  that  all  right  to  recover  it  had  been  lost  by  Mrs. 
Seaman's  acquiescence  before  her  marriage  in  the  breach 
of  trust  by  which  the  fund  had  been  placed  in  improper 

hands ; 
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hands;  but,  as  appears  from  the  report  above  referred 
to,  the  full  Court  decided  that  Mrs.  Seaman  had  not  so 
acquiesced  as  to  lose  her  rights ;  and  the  result  was,  that 
there  was  recovered  in  respect  of  her  share  the  sum  of 
^,531/.  Is.  2d.,  which  was  composed  of  1,575/.  capital 
and  956/.  I5.  2d.  interest  accrued  since  the  estate  tail  of 
Mrs.  Seaman  came  into  possession,  and  it  was  to  these 
sums  that  the  present  petition  related. 

The  case  made  by  the  petition,  apart  from  the  ques- 
tions as  to  costs,  which  do  not  appear  to  call  for  a  report, 
was,  that  Mrs.  Seaman  was  entitled,  by  way  of  equity  to 
a  settlement,  to  have  the  arrears  of  income  paid  to  her  for 
her  separate  use,  and  to  have  the  whole  future  income  of 
the  1,575/.  secured  to  her  during  her  life  for  her  separate 
use,  without  power  of  anticipation. 

Mr.  Toller  and  Mr.  Archibald  Smith  for  the  Peti- 
tioners. 

This  money  has  the  character  in  equity  of  real 
estate,  but  the  interest  of  Mrs.  Seaman  is' only  equit- 
able, and  cannot  be  recovered  without  coming  here. 
A  settlement  therefore  is  of  course ;  Sturgis  v.  Champ- 
neys  (a) ;  Wortham  v.  Pemberton  (J).  This^  fund  is 
not  liable  to  Curriers  mortgage,  not  having  been  in 
existence  at  the  time,  though  that  deed  may  pass  the 
husband's  interest,  l^idd  v.  Lister  {c)  does  not  apply. 
There  the  life  interest,  of  which  the  husband  disposed, 
was  in  possession,  here  it  was  in  reversion.  The  arrears 
of  income  at  all  events  are  a  money  fund  which  ought  to 
be  settled.  The  mortgagee  cannot  have  any  claim  to  them, 
for  he  never  was  in  possession  as  mortgagee ;  so  to  give 
them  to  him  would  be  giving  him  an  account  of  back 

rents. 


1861. 


(fl)  5  3f.  4-  C.  97. 

(b)  1  Dc  G.  4  Sm.  644. 


(c)  10  Harcy  140;  3  De  C, 
M.fy  G.  857. 
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rents,  and   the  claim  of  the  husband's  assignees  is  of 
course  to  be  postponed  to  the  wife's  equity. 

Mr.  Cracknall  for  the  assignee  in  bankruptcy  of  Mr. 
Seaman. 

I  contend  that  the  arrears  of  income  ought  to  be  paid 
to  the  assignee.  There  is  no  case  in  which  the  Court 
has  laid  its  hands  on  arrears  of  income,  and  settled  them 
for  the  benefit  of  the  wife.  Tidd  v.  Lister  is  opposed  to 
any  such  proceeding.  The  husband  is  entitled  to  the 
income  of  the  wife's  property  not  settled  to  her  separate 
use,  until  she  asserts  her  equity  to  a  settlement;  so 
arrears  of  income  ought  to  belong  to  him,  not  to  her. 
The  mortgagee,  for  the  reason  given  by  the  Petitioners, 
cannot  establish  any  claim  to  the  arrears. 

Mr.  Walker,  Mr.  Elmsley  and  Mr.  Burton  for  the 
representatives  of  Betijamin  Norton. 

We  stand  in  the  shoes  of  Currie,  and  the  question  is, 
whether  Mrs.  Seaman  has  any  equity  to  a  settlement  as 
against  him.  It  has  been  decided,  that  the  mortgage  to 
him  passed  whatever  Mr.  Seaman  could  pass.  This  was 
money-land,  the  assignment  therefore  is  in  substance 
a  particular  assignment  by  the  husband  of  the  wife's  life 
interest  while  he  is  maintaining  her,  and  such  an  assign- 
ment is  good  as  against  her  equity  to  a  settlement; 
Wright  v.  Morley  (a) ;  Elliott  v.  Cordell  (J)  ;  Stanton  v. 
Hall{c) ;  Tidd  v.  Lister  (d).  Freeman  v.  Fair  lie  (e)  was 
a  case  as  against  an  assignee  in  insolvency.  Wortham 
V.  Pemberton  (/)  was  founded  on  contempt,  and  did  not 
relate  to  a  particular  assignee  for  value.  If,  however, 
the  Court  orders  a  settlement,  it  will  not  settle  the  whole. 

There 


(a)  11  Vet,  12. 

(6)  5  Madd.  149. 

(r)  2  H.  4-  M.  175. 

{a)  10  Hare,  140;  3  De  G., 


M.  if  G.  857. 

(e)  11  Jttr.  447.  V.  C.  E. 
(/)  1  De  G.  4-  Sm.  644. 
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There  is  no  case  in  which  the  whole  of  a  fund  has  been 
settled  as  against  a  particular  assignee.  As  to  the  arrears, 
the  mortgagee  could  not  reach  the  fund,  it^  did  not  arise 
till  1861,  and  the  arrears  ought  to  stand  on  the  same 
footing  as  the  future  rents,  and  be  paid  to  him. 

Mr.  Toller  in  reply. 

It  was  not  imperative  that  this  money  should  be  in- 
vested in  land,  and,  if  it  was  personal  estate,  the  equity 
to  a  settlement  is  of  course.  Tidd  v.  Lister  cannot 
fairly  be  held  to  apply  to  a  case  where  the  life  interest  is 
reversionary,  and  the  husband  is  not  maintaining  his 
wife  when  it  comes  into  possession. 

Judgment  reserved. 
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The  Lord  Justice  Turner,  after  stating  the  nature 
of  the  case,  and  disposing  of  the  several  questions  raised 
by  the  Petitioners  as  to  costs,  proceeded  as  follows : — 

The  costs  being  thus  disposed  of,  we  come  to  the  sub- 
stantial point  raised  by  the  petition,  whether  the  Peti- 
tioner, Georgiana  Spencer  Seaman,  is  entitled  to  a  set- 
tlement or  provision  out  of  the  capital  of  the  fund  in 
Court,  the  future  income  to  be  derived  from  that  capital, 
or  the  arrears  of  income  which  constitute  part  of  the 
fund  in  v3ourt. 


July  13. 


First,  as  to  the  capital  of  the  fund ;  it  is  money  to  be 
laid  out  in  land.  The  Court  has  determined  it  to  be  so 
by  the  order  on  further  directions  in  the  course  of  Green 
V.  Norton,  and  the  Petitioner  G.  S.  Seaman  is  now 
equitable  tenant  in  tail  of  the  land  to  be  purchased. 
Whatever  may  be  the  right  of  a  married  woman  to  have 
a  provision  made  for  her  out  of  the  income  of  an  estate 
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of  which  she  is  equitable  tenant  in  tail,  it  is  not,  as  I 
apprehend,  according  to  the  course  of  the  Court,  or  in- 
deed in  its  power,  to  order  a  settlement  to  be  made  of 
the  estate  or  land  to  be  purchased.  The  equity  for  a 
settlement  attaches  on  what  the  husband  takes  in  right  of 
the  wife,  and  not  upon  what  the  wife  takes  in  her  own 
right,  and  the  estate  tail  being  in  the  wife,  I  do  not  see 
what  power  this  Court  can  have  to  order  a  settlement  of 
it  to  be  made,  or  to  render  such  a  settlement  if  made 
binding  and  effectual  against  the  wife.  As  to  the  capital 
of  the  fund  therefore,  my  opinion  is  that  this  is  not  a  case 
in  which  the  Petitioner  G.  S.  Seaman  can  insist  upon  a 
settlement. 


Is  she  then  entitled  to  have  a  provision  made  for  her 
out  of  the  future  income  ?  I  am  of  opinion  that  she  is 
not.  I  think,  as  I  have  already  said,  that  the  mortgage 
to  Currie  passed  whatever  interest  the  husband  could 
pass  in  the  6,300Z.,  and  passed  therefore  the  income  of 
it  to  which  he  would  be  entitled  in  right  of  his  wife.  It 
was  urged  on  the  part  of  the  Petitioner  G.  S,  Seaman, 
that  the  mortgage  could  not  have  this  effect,  the  fund  not 
having  been  at  that  time  in  existence;  but  although  the 
fund  was  not  then  in  existence,  I  apprehend  that  the 
husband's  interest  in  it  was  bound  by  his  contract. 
Then  as  to  the  Petitioner  G.  S.  Seaman's  right  to  a  pro- 
vision out  of  the  future  income.  That  a  married  woman 
is  not  in  an  ordinary  case  entitled  as  against  a  particular 
assignee  of  her  husband  for  valuable  consideration  to  a 
provision  for  her  maintenance  out  of  income  to  which  the 
husband  is  entitled  in  her  right,  where  the  assignment 
has  been  made  whilst  the  husband  was  maintaining  her, 
although  he  may  afterwards  have  become  unable  to  main- 
tain her,  has  now  been  so  long  settled  that  it  cannot  in 
this  Court  at  least  be  disturbed ;  but  it  was  attempted  to 
distinguish  this  case  upon  the  ground  that  the  interest  of 

the 
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the  wife  was  reversionary  at  the  time  when  the  assign- 
ment was  made.  The  cases  seem  to  me  to  establish  that 
the  husband  whilst  he  maintains  the  wife  has  full  power 
to  deal  with  the  income  which  he  is  entitled  to  receive  in 
her  right,  and  I  do  not  think  there  is  any  sound  distinction 
between  the  income  which  he  is,  and  the  income  which  he 
may  become,  entitled  to  receive.  It  would  be  difficult  to 
say  he  can  deal  with  income  accruing  and  to  accrue,  and  yet 
cannot  deal  with  income  which  may  afterwards  come  into 
possession.  He  has  as  much  power  to  assign  the  future 
as  the  present  income,  and  all  the  inconveniences  which 
would  result  from  attaching  the  equity  of  the  wife  would 
follow  in  the  one  case  as  much  as  in  the  other.  I  may 
observe  too  that  Lord  Cranworth  in  Tidd  v.  Lister  ap- 
pears to  have  considered  the  point  to  have  been  decided 
in  Stanton  v.  Hall^  and  he  intimates  no  disapprobation 
of  the  decision.  Whether  the  case  of  Stanton  v.  Hall 
was  meant  to  decide  or  did  decide  the  point  I  am  not 
altogether  satisfied ;  but  whether  it  was  so  or  not  I 
should  feel  great  hesitation,  after  the  sanction  given  to 
that  case,  in  opening  the  point  anew,  even  if  I  thought  it 
was  more  in  favor  of  the  wife  than  it  appears  to  me  to 
be.  I  think  therefore  that  the  claim  of  the  Petitioner 
G.  S.  Seaman  to  a  provision  out  of  the  future  income 
cannot  be  maintained. 


1861. 


There  remains  then  only  the  question  as  to  the  arrears 
of  income.  These  arrears  are  claimed  on  the  part  of 
those  who  are  entitle^  to  the  benefit  of  Currie's  mortgage, 
and  on  the  part  of  the  assignees  of  the  husband  also;  but 
neither  Currie  nor  those  who  claim  in  his  right  made 
any  attempt  to  recover  the  fund  from  which  these  arrears 
have  accrued,  or  in  any  way  set  up  any  claim  to  the 
fund  or  the  interest  upon  it.  On  the  contrary,  those 
who  claim  in  right  of  Currie  insisted  that  the  fund  was 
not  recoverable  from  the  estate  which  has  been  made 

liable 
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liable  to  pay  it.  The  true  position  of  this  case  with  re- 
spect to  this  fund  seems  to  me  to  be  in  effect  this :  the 
mortgagee  has  been  disputing  the  right  of  the  mortgagor 
to  recover  the  mortgaged  property,  and  the  mortgagor 
has  recovered  it  with  the  arrears  of  interest.  The  arrears 
cannot,  I  think,  under  such  circumstances  be  claimed  by 
the  mortgagee ;  and  as  to  the  assignees,  they  must  cer- 
tainly take  subject  to  the  wife's  equity.  I  am  of  opinion, 
therefore,  that  the  Petitioner  G.  S.  Seaman  is  entitled 
to  a  settlement  of  the  arrears,  and  under  the  circum- 
stances of  this  case  I  think  the  whole  should  be  settled. 


The  Lord  Justice  Knight  Bruce. 


I  concur  in  the  whole  of  the  order  as  proposed  by  the 
Lord  Justice,  although  I  acknowledge  myself  to  enter- 
tain some  doubt  whether  the  Court  might  not  have  done 
more  for  this  lady  in  the  way  of  a  settlement. 
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SALTMARSH  v,  BARRETT.  June  26. 

Juli/  13. 

npHIS  was  an  appeal  from  a  decree  of  the  Master  of    Before  The 

the  Rolls,  proceeding  on  the  principle  that  the       °tk:e«7"' 

executors  of  the  testator  in  the  cause' did  not  take  the  A  testator, 

residuary  personal  estate  beneficially.  *2^eli?of  hfs 

debts,  funeral 

The  testator  by  his  will,  dated  Uth  October,  1830,  torVex^epL^^^ 

directed  his  debts,  legacies  and  funeral  expenses  to  be  ana  legacies, 

paid,  and  then  gave  legacies  to  certain  charities,  and  pro-  go^e  legacies 

ceeded  as  follows :—  *«  charities. 

and  gave  to 
three  persons 

"And   I  give  to  my  good  friends  Richard  Barrett  ^^^^^^^^^^^ 

and  Jonathan  Barrett  and  Robert  Williams  a  legacy  of  guineas  each, 

19/.  Ids,  each,  and  appoint  them  executors  of  this  my  thenf  cxecu 

will.     I  also  give  and  bequeath  the  whole  of  my  estate  to"-    ^®J^*° 

and  effects  whatsoever  and  wheresoever  absolutely  unto  «•  the  whole  of 

the  said  Richard  Barrett,  Jonathan  Barrett  and  Robert  ^J!  «ftote  and 
'  effects  what- 

Williams,  to  hold  the  same  unto  them,  their  executors  soever  and 

and  administrators,  according  to  the  several  natures  and  absSuteW"  to 

tenures  thereof,  charged  nevertheless  and  I  do  hereby  the  same  three 

charge  so  much  of  my  estate  as  shall  at  the  time  of  my  |^l^""th«r 

decease  consist  of  Long  Annuities  to  and  with  the  pay-  executors  and 
,  ,  1        .      A  .         ,  administrators 

ments   to    the   several   persons    herematter    mentioned  "charged 

during  the  continuance  of  such  Long  Annuities,  if  the  °® I^J^  ti^' 

several  parties  to  whose  benefit  the  same  was  intended  by  charged" 

certain  parts 
^^  thereof  with 
certain  pay- 
ments, which  did  not  nearly  exhaust  the  estate;  and  he  declared  that  all  costs,  charges 
and  expenses  which  his  executors  or  any  of  them  should  incur  might  be  retained  by 
them  out  of  any  monies  which  might  come  to  their  hands  from  any  part  of  his  estate. 
The  testator  died  in  1837. 

Held  by  the  Lord  Justice  Turner ,  affirming  the  decision  of  the  Master  of  the 
Rolls,  dissentiente  the  Lord  Justice  Knight  Bruce,  that  the  executors  took  the  residue, 
not  beneficially  but  as  trustees,  and  that  it  belonged  to  the  next  of  kin. 

Per  the  Lord  Justice  Turner,  whether  the  statute  11  Geo.  4&  1  TTi//.  4,  c.  40, 
did  not  prevent  the  executors  from  taking  beneficially,  quare. 
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so  long  live."  Then  followed  a  number  of  charges  for  dif- 
ferent persons  for  their  lives,  if  the  Long  Annuities  should 
so  long  continue,  with  a  direction  that  in  case  of  the  per- 
sonal incapacity  of  any  of  the  donees  the  said  "  executors 
or  the  survivors  or  survivor  of  them  "  should  apply  the 
portions  of  such  incapacitated  persons  for  their  benefits. 
The  testator  then  made  various  charges  on  his  Reduced 
Bank  Annuities,  some  of  them  being  gihs  of  sums  to  be 
accumulated,  and  declared  that,  in  all  cases  where  he 
had  directed  any  gift  or  payment  to  be  accumulated,  his 
"executors"  should  be  at  liberty  to  invest  on  mortgage 
or  in  the  funds,  or  in  such  other  manner  as  therein  men- 
tioned, as  they  or  either  of  them  might  think  fit  or  most 
expedient,  and  should  not  be  responsible  for  any  loss 
arising  from  the  exercise  of  such  discretions  as  to  the 
mode  of  investment,  unless  the  loss  should  be  wilful.  The 
testator  then  gave  the  "executors"  power  to  vary  the 
securities  in  which  any  parts  "  of  the  several  gifts,  be- 
quest and  legacies"  might  be  invested,  and  declared,  at 
great  length,  that  they  should  not  be  answerable  for 
any  loss  arising  from  investments,  unless  the  loss  was 
wilful.  "  And  I  also  direct,  that  all  costs,  charges  and 
expenses  which  my  said  executors  or  any  of  them  may 
incur  or  become  liable  to  shall  be  borne  and  sustained 
by  any  monies  which  may  come  to  their  hands  from  any 
part  of  my  estate ;  and  out  of  such  monies,  from  whatever 
source  derived,  I  direct  all  of  them  to  deduct,  retain  and 
apply  such  sums  as  will  fully  reimburse  themselves  re- 
spectively." 


The  testator  died  in  1837.  The  will  was  proved  by 
Jonathan  Barrett  alone.  He  died  in  1860,  and  this 
bill  was  filed  against  his  executors  by  one  of  the  testa- 
tor's next  of  kin,  to  establish  the  title  of  the  next  of  kin 
to  the  residuary  personal  estate.  The  Master  of  the 
Rolls  made  a  decree  declaring  that  the  personal  estate 

was 
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was   bequeathed  to  the  executors  as  trustees,  and  di-        186L 
reeled  accounts  and  inquiries  on  that  footing.     The  De-     ^^"^^""^^^ 

DALTMAkSB 

fendants  appealed.  v. 

Baeektt. 
Mr.  Roundell  Palmer  and  Mr.  Eddis  in  support  of 

the  decree. 

We  say  that  on  the  whole  scope  of  this  will  it  is  rea- 
sonably clear  that  the  testator  intended  the  executors  to 
take  in  a  fiduciary  capacity  only.  In  the  first  place  he 
does  not  give  them  the  residue  but  the  whole  estate,*: 
placing  them  in  the  positions  in  which  the  law  would 
have  placed  them  if  he  had  made  no  bequest  to  them. 
He  gives  to  them  in  joint-tenancy,  which  raises  a  pre- 
sumption against  their  being  intended  to  take  bene* 
ficially.  He  gives  them  legacies,  which  under  the  old 
law  would  be  enough  to  exclude  them  from  taking  the 
residue  beneficially  (a).  It  is  irrational  to  suppose  that 
when  he  gave  them  these  legacies  he  intended  them  to 
take  the  residue  beneficially.  It  cannot  be  argued 
here  as  in  some  cases,  that  he  gave  them  legacies  in 
order  to  guard  against  the  event  of  his  assets  being  in- 
sufficient for  his  other  legacies,  such  reasoning  cannot  be 
applied  to  these  trifling  legacies.  Then  he  authorizes 
the  executors  to  retain  their  costs  and  expenses  out  of 
the  estate.  Such  a  direction  is  inconsistent  with  an  in- 
tention that  they  should  take  beneficially,  and  it  was  so 
held  under  the  old  law ;  Dean  v.  Dalton  (J).  The  tes- 
tator does  not  call  the  executors  by  that  title  in  the  gift 
to  them,  but  in  the  subsequent  parts  of  the  will  he  uni- 
formly does  so,  thus  showing  that  he  contemplated  their 
holding  his  personal  estate  solely  in  that  character.  It 
makes  no  difference  that  the  testator  uses  the  word  ''  ab- 
solutely" in  the  gift;  Attorney-Generalv.  Malkinic)\ 

Homes 

(a)   2   Wms.  on  Exors.  1268  (6)  2  Bro.  C.  C.  635. 

(4M  ed)  (c)  2  Phill.  64. 
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Hames  v.  Hames  (a) ;  Meryon  v.  Collett  (J),  that  word 
only  showing  the  quantity  of  the  estate  they  are  to  take* 

Mr.  Selwyn  and  Mr.  Hardy  for  the  Appellants. 

The  testator  gives  to  his  executors  legacies,  not  in  the 
character  of  executors,  but  describing  them  as  his  good 
friends ;  that  gift  is  made  to  them  beneficially.  He  then 
gives  his  property  "  absolutely"  to  the  same  persons,  not 
describing  them  as  executors,  and  only  charging  it  with 
legacies,  and  using  the  word  "  also,"  which  assimilates 
the  second  gift  to  the  first.  If  he  had  intended  them  to 
take  it  merely  in  the  character  of  executors,  he  would 
have  described  them  as  executors  in  the  gift.  The  word 
"  charge"  is  repeated  again  and  again  as  to  the  legacies : 
it  is  an  appropriate  word  according  to  our  view  of  the 
case,  but  most  unsuitable  if  the  PlaintifTs  view  be 
adopted.  The  direction  as  to  costs^  charges  and  ex- 
penses is  not  superfluous ;  it  was  intended  to  provide  for 
the  case  of  the  legacies  invested  and  held  in  trust  after 
the  residue  had  been  administered  and  disposed  of.  It 
is  clear  on  the  will  that  the  testator  intended  to  dispose 
of  the  whole  of  his  property.  Dawson  v.  Clarke  (c) ; 
JEllcock  V.  Mapp  {d ) ;  Williams  v.  Roberts  {e)  are  in  our 
favor.  [The  Lord  Justice  Turner  referred  to  the 
use  of  the  word  "  executors"  in  the  direction  for  invest- 
ment.] They  are  executors,  and  a  legatee  suing  them 
for  his  legacy  must  sue  them  as  such.  [The  Lord 
Justice  Turner.  But  would  they  hold  the  fund  as 
executors  if  they  took  it  subject  to  a  charge  created  by 
the  will  ?]  Yes,  till  they  had  assented  to  the  bequest. 
If  the  donees  of  the  residue  and  the  executors  had  been 
different  persons,  the  former  could  not  have  been  sued 

alone. 


(a)  2  Keen,  646. 
(6)  8    Beav.  386 ;    6    Moo, 
Ind,  Appeal  Ca,  1. 


(c)  18  Vet.  247. 

((/)  3  H.  L.  Cos.  492. 

(c)  4  Jur.  N.  S.  18—  V.-C.  S. 
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alone,  for  the  executors  had  duties  with  respect  to  the        1861. 

fund.     The  ffift  of  legacies  to  the  executors  does  not  ffo    ^"^^^^^ 
°  .  Saltmarsu 

for  much  in  a  case  of  this  nature.     It  is  enough  in  cases  «. 

coming  under  the  old  law  to  rebut  the  right  of  ah  exe- 
cutor to  take  beneficially  the  undisposed  of  residue,  but 
is  not  enough  to  control  the  effect  of  a  direct  gift. 

Mr.  Palmer  in  reply. 

The  Appellants  must  contend  that  if  the  executors 
had  not  proved  the  will  or  acted,  they  would  still  have 
been  entitled  as  residuary  legatees.  The  argument  that 
the  gift  was  made  to  the  executors  in  the  character  of 
executors  has  not  been  met.  Though  the  word  "  exe- 
cutors" does  not  occur  in  the  gift,  there  are  various  indi- 
cations of  the  intention  in  the  will.  The  duties  as  to 
investment  are  to  be  performed  by  the  "  executors  ;**  but 
if  they  took  all  the  property  beneficially,  subject  to  a 
charge,  this  duty  would  not  belong  to  them  as  executors, 
but  as  legatees.  The  testator  speaks  of  these  duties 
being  performed  by  them  or  the  survivors  or  survivor 
of  them,  showing  that  he  contemplated  the  continuance 
of  the  joint  tenancy  created  by  the  words  of  gift,  which 
he  could  not  have  contemplated  had  the  gift  been  for 
their  own  benefit.  The  gift  of  legacies  is  as  strong  here 
as  in  a  case  under  the  old  law.  As  to  undisposed  of 
residue,  it  is  a  question  of  construction  what  the  testator 
meant.  The  argument  on  the  other  side  as  to  the  pro- 
vision with  respect  to  costs  makes  the  testator  say  that 
costs  belonging  to  one  fund  may  be  paid  out  of  another. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

The  question  of  partial  intestacy  raised  by  this  suit       July  13. 
may  fairly,  I  think,  be  considered  one  of  diflBculty.    But 

after 
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after  having  attended  carefully  to  the  contents  of  the 
testator's  will  and  codicils,  the  judgment  of  the  Master  of 
the  Rolls,  the  authorities  cited  before  us,  and  the  argu- 
ments of  counsel,  I  remain  not  convinced  that  William 
Saltmarsh  the  testator  died  partially  intestate,  or  that  the 
Plaintiff  has  any  title ;  and,  with  deference  to  the 
Master  of  the  Rolls,  my  impression  is  that  the  bill 
ought  to  be  dismissed.  The  provisions  that  the  will 
makes  for  the  executors'  indemnity,  including  their 
costs,  charges  and  expenses,  are,  I  think,  consistent 
with  that  view,  for  they  were  unquestionably  made  trus- 
tees of  some  portion  or  portions  of  the  testator's  per- 
sonal property.  The  executors,  I  repeat,  seem  to  me  to 
have  been  made  residuary  legatees  for  their  own  benefit 
absolutely.  But  I  am  far  from  confident  as  to  the  ac- 
curacy of  this  conclusion,  which  indeed,  as  it  differs  from 
the  united  opinions  of  the  Master  of  the  Rolls  and  my 
learned  Brother,  is  probably  erroneous,  and  will  cer- 
tainly not  cause  any  alteration  in  the  decree. 


The  Lord  Justice  Turner. 

The  Master  of  the  Rolls  considered  this  question  to 
be  one  of  very  considerable  difficulty,  and  certainly  I 
have  not  felt  it  to  be  otherwise,  for  it  has  very  much 
perplexed  me,  but  upon  the  whole  I  agree  in  the  con- 
clusion at  which  his  Honor  has  arrived. 


The  testator  died  in  -Mi/y,  1837,  long  after  the  statute 
1  Will,  4,  c.  40,  came  into  operation,  and  looking  at  the 
decision  in  Love  v.  Gaze  (a),  I  am  not  satisfied  that  the 
statute  alone  did  not  furnish  a  sufficient  foundation  for 
this  decree.      His  Honor,  however,  appears   to   have 

thought 

(«)  8  Beav.  472. 
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thought  otherwise,  and  my  learned  Brother  being,  as  I 
collect  from  him,  of  the  same  opinion,  I  cannot  venture 
to  dispose  of  the  case  upon  that  point,  and  desire,  there- 
fore, to  be  understood  as  giving  no  opinion  upon  it. 

I  shall  consider  the  case,  therefore,  as  his  Honor  ap- 
pears to  have  done,  wholly  without  reference  to  the  sta- 
tute. Looking  at  the  case  in  this  point  of  view,  there 
can,  I  think,  be  no  doubt  that  the  Defendants,  in  order 
to  maintain  the  claim  insisted  upon  by  them,  are  bound 
to  show  that  the  residue  of  the  estate  was  by  this  will 
given  absolutely  and  beneficially  to  the  three  persons  who 
are  named  as  the  executors.  Upon  any  other  footing 
those  three  persons  must,  as  it  seems  to  me,  have  been 
trustees  for  the  next  of  kin,  by  reason,  amongst  other 
things,  of  the  equal  legacies  which  they  take  under  the 
will.  The  question  therefore  is,  whether,  upon  the  true 
construction  of  this  will,  the  testator  intended  to  give 
the  residue  to  these  three  persons,  not  only  absolutely 
but  beneficially  also.  That  the  words  of  gift  which  the 
testator  has  used  would  be  sufficient  to  pass  the  residue 
to  these  three  persons,  both  absolutely,  as  the  testator 
has  expressed  it,  and  beneficially,  cannot  be  doubted; 
and,  no  doubt,  we  are  bound  to  collect  the  testator's  in- 
tention from  the  words  which  he  has  used ;  but  then  it 
is  from  the  words  of  the  whole  will,  and  not  of  the  par- 
ticular clauses  only,  that  the  intention  must  be  collected. 
This  has  been  the  view  which  has  been  taken  in  all  the 
cases. 


1861. 

Saltmarsr 

V. 

Barrett. 


Now  it  is  to  be  observed  that  the  gift  to  these  three 
persons  is  of  the  whole  of  the  testator's  estate  and  effects; 
but  the  testator  had  before  directed  his  debts,  legacies 
and  funeral  and  testamentary  expenses  to  be  paid,  and 
had  before  given  several  legacies  to  charities,  and  equal 
legacies  of  small  amount  to  the  executors.     He  must 
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have  intended,  therefore,  that  these  payments  should  be 
made  out  of  what  was  given  to  these  three  persons,  and 
that  to  this  extent  at  least  they  should  take  as  executors 
or  trustees ;  and  if  it  be  clear  that  they  were,  as  to  part 
of  the  gifl,  to  take  in  either  of  those  characters,  I  can- 
not see  my  way  to  hold  that,  as  to  the  rest  of  the  gift, 
they  could  be  intended  to  take  beneficially.  The  gift  to 
these  persons,  too,  is  in  joint  tenancy,  which  is  indicative 
of  trust ;  and  the  Long  Annuities,  so  far  at  least  as  they 
are  charged,  are  treated  as  remaining  vested  in  them  as 
executors.  It  may  be  observed,  too,  that  the  power  to 
vary  securities  is  not  in  terms  expressed  to  be,  and  I 
doubt  whether  it  was  meant  to  be,  confined  to  the  period 
of  the  subsistence  of  the  charges.  Again,  there  are  here 
equal  legacies  to  these  three  persons  who  are  appointed 
to  be  the  executors,  and  these  legacies  must  be  payable 
out  of  the  estate  which  is  said  to  be  given  to  these  three 
persons  beneficially,  so  that  the  testator,  according  to  the 
Appellant's  contention,  was  at  the  same  time  giving  to 
these  three  persons  part  and  the  whole  of  the  same 
estate.  It  was  said  that  these  legacies  may  well  have 
been  given  for  the  purpose  of  putting  the  executors  to 
that  extent  upon  the  same  footing  as  the  other  legatees ; 
but  that  argument  has  been  urged  in  many  cases  in 
which  the  question  has  been  whether  executors  to  whom 
there  was  no  express  gift  were  trustees  of  the  residue  for 
the  next  of  kin,  and  it  has  not  succeeded.  I  do  not  see 
my  way  to  hold  that  much  if  any  greater  weight  is  due  to 
the  argument  in  cases  in  which  there  is  a  gift  to  the  per- 
sons who  are  the  executors,  when  the  question  is  what  is 
the  nature  and  character  of  that  gift.  There  is,  besides 
all  this,  the  indemnity  clause,  which  extends  to  the  whole 
estate ;  and  it  is  surely  difficult  to  suppose  that  the  tes- 
tator could  intend  to  provide  for  the  indemnity  of  the 
executors  out  of  funds  which  he  intended  them  to  take 
beneficially.    Looking  to  all  these  considerations,  I  have 

come 


CASES  IN  CHANCERY.  287 

come,  though  certainly  not  without  doubt,  to  the  same        1861. 

conclusion  as  the  Master  of  the  Rolls,  that  this  testator 

did   not  intend   that  these   executors   should  take  the 

residue  beneficially,  and  the  appeal,  therefore,  must  be      Barrett. 

dismissed;  but,  as  my  learned  Brother  has  come  to  a 

different  conclusion,  there  will  of  course  be  no  costs  of 

the  appeal. 


Saltmarbh 

V. 


NEWBY  V.  HARRISON. 


T 


July  25,  26. 


HIS  was  a  motion  by  the  Defendants  by  way  of    Before  The 
appeal  from  a  decision  of  Vice-Chancellor  Woodf        tices. 


who  had  refused  to  direct  an  inquiry  as  to  what  damages  An  nnder- 
had  been  sustained  by  the  Defendants  in  consequence  of  ^  a"^uimllr 

the  granting  an  injunction  restraining  them  from  taking  upo"  obtain- 

^  ,  ing  an  injuno* 

ice  trom  a  canal.  tion,  to  abide 

by  any  order 
the  Court  may 
On  the  16ih  ol  February,  1860,  the  Plaintiff  obtained  thereafter       ^ 

an  interim  injunction,  he  by  his  counsel  "undertaking  to  ^   damages 

abide  by  any  order  this  Court  may  hereafter  make  as  to  that  may  be 

any  damages  that  may  be  occasioned  to  the  Defendants  the\)efend- 

by  this  order."     On  the  30th  of  January,  1861,  the  bill  ?n<8  ^7  t^e  in- 

was  dismissed  with  costs  by  the  Vice-Chancellor  (a),  on  mains  in  force 

the  ground  that  the  Plaintiff  had  not  established  any  |i'»twith8tand. 

,  ,     .         .  ,  .  .        "^    mg  the  di8- 

such  exclusive  right  to  the  ice  as  to  entitle  him  to  inter-  missal  of  the 

fere  with  the  abstraction  of  it  by  the  Defendants,  though       I    inauirv 

his  Honor  was  inclined  to  hold  that  the  Defendants  in  as  to  damagei 
^  ,.        .  ^  XT      •        •  .      1       will  in  such  a 

takmg  It  were  mere  trespassers.     No  inquiry  as  to  da-  case  be  granted 

mages  was  asked  for  at  the  hearing,  nor  was  the  ques-  where  the 
.  n    ,  1      ,  ,       ,    .  .       ,      /.      Plaintiff's  case . 

tion  ot  damages  reserved,  the  order  being  simply  for  fails  by  reason 

dismissal  of  the  bill  with  costs.     The  Plaintiff  appealed,  of^»«^»ng 

'^^  'no  right  to 

and  interfere  with 
the  act  which 
(a)  1  Johns.  Sr  H.  393.  he  seeks  to 

restrain, 
though  the  Defendant  was  a  mere  trespasser. 

Vol.  III.— 2.  U  D.P.J. 


CASES  IN  CHANCERY.  . 

and  the  appeal  on  the  6th  of  March^  1861,  was  dismissed 
with  costs  by  the  Lord  Chancellor.  The  Defendants, 
on  the  10th  otJufyy  moved  before  the  Vice-Chancellor 
for  an  inquiry  as  to  damages,  and  his  Honor,  on  the 
19th,  refused  the  motion  without  costs  (a),  being  of 
opinion  that  he  had  no  jurisdiction  to  make  a  hostile 
order  against  the  Plaintiff  personally  after  the  bill  had 
been  dismissed.  « 

The  Defendants  now  renewed  the  motion  by  way  of 
appeal  before  the  Lords  Justices. 

Mr.  RoU  and  Mr.  W.  Morris  for  the  motion. 

The  Vice-Chancellor  held  that  he  had  no  jurisdiction 
to  make  an  order,  there  being  now  no  suit  before  the 
Court.  Orders,  however,  may  in  some  cases  be  made, 
though  a  bill  has  been  dismissed  ;  Black  v.  Creighton{b); 
Roundell  v.  Currer  (c) ;  Wright  v.  Mitchell  (rf).  We  do 
not,  however,  rely  upon  that.  What  we  contend  is,  that 
the  Court  has  jurisdiction  over  the  Plaintiff  by  virtue  of 
his  undertaking,  and  that  there  is  no  reason  for  holding 
the  engagement  into  which  he  entered  with  the  Court  to 
be  determined  by  the  dismissal  of  his  bill.  It  is  not  the 
suit  that  gives  the  Court  jurisdiction  over  him,  and  the 
determination  of  the  suit  cannot  take  it  away. 

Sir  H.  M.  Cairns  and  Mr.  Shebbeare  for  the  Plaintiff. 

The  hearing  of  the  cause  was  the  time  at  which  the 
rights  of  the  parties  were  to  be  finally  disposed  of,  and 
the  Defendants  must  abide  by  the  order  then  made.  If 
they  wished  to  reserve  their  remedy  under  the  under- 
taking, they  ought  to  have  asked  to  have  the  bill  dis- 
missed 

(fl)  1  Johns.  4-  H.  678.  (r)  6  Ves.  250. 

(b)  2  Moll.  557.  (d)  18  Vet.  293. 
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missed  without  prejudice  to  the  undertaking.  There  is 
no  authority  for  making  such  an  order  as  is  now  asked 
for  after  the  dismissal  of  a  bill  and  while  no  suit  is  pend- 
ing ;  Wright  v.  Mitchell  (a) ;  Farquharson  v.  Pit" 
cher  (6). 

Mr.  Morris  in  reply. 

The  Lord  Justice  Knight  Bruce. 

With  the  most  respectful  deference  to  the  Judge  from 
whose  court  this  case  comes,  I  am  opinion  that  the  juris- 
diction of  the  Court  is  not  lost  by  reason  of  the  dismissal 
of  the  bill,  and  that  the  undertaking  continues  in  force, 
and  therefore  is  enforceable  by  the  order  of  the  Court. 
No  doubt  the  right  of  calling  upon  the  Court  to  enforce 
it  might  have  been  lost  by  delay  and  conduct,  but  in  my 
judgment  there  is  not  in  the  present  case  any  delay  or 
conduct  which  can  have  that  effect.  Unless  therefore 
the  Lord  Justice  differs  from  me,  the  motion  will  be  pro- 
ceeded with  upon  the  footing  that  the  jurisdiction  exists 
and  that  the  Defendants,  if  entitled  to  anything,  are  not 
coming  too  late. 

The  Lord  Justice  Turner. 

I  agree  with  the  Vice-Chancellor  Wood  in  thinking 
this  a  question  of  importance ;  for  if  the  dismissal  of  the 
bill  puts  an  end  to  such  an  undertaking  as  that  now 
before  us,  all  those  undertakings  which  are  given  upon 
the  occasion  of  injunctions  being  granted  and  many  other 
undertakings  given  in  causes  are  useless,  and  the  precau- 
tions which  the  Court  has  taken  for  the  protection  of  the 
persons  against  whom  the  orders  are  made  are  nugatory. 

The 

(a)  18  Vet.  293.  (6)  4  Rutt.  510. 

U2 
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1861.  The  true  principle  appears  to  me  to  be  this,  that  a  parljr 
who  gives  an  undertaking  of  this  nature  puts  himself 
under  the  power  of  the  Court,  not  merely  in  the  suit  but 
absolutely;  that  the  undertaking  is  an  absolute  under- 
taking that  he  will  be  liable  for  any  damages  which  the 
opposite  party  may  have  sustained,  in  case  the  Court  shall 
ultimately  be  of  opinion  that  the  order  ought  not  to  have 
been  made.  After  a  party  has  voluntarily  entered  into 
such  an  undertaking,  it  does  not  lie  in  his  mouth  to  say 
that,  because  the  suit  is  out  of  Court,  the  Court  has  no 
jurisdiction  over  him ;  for  the  jurisdiction  does  not  arise 
from  the  suit  but  from  his  own  undertaking.  In  my 
opinion  therefore  the  jurisdiction  still  remains,  and  we 
must  hear  the  case  upon  the  question  whether  under  the 
circumstances  this  jurisdiction  ought  to  be  exercised,  for 
there  may  be  cases  in  which  the  Court  will  not  consider 
it  just  to  enforce  an  undertaking,  though  the  jurisdiction 
to  do  so  exists. 


July  26.  Sir  H.  M.  Cairns  and  Mr.  Shebbeare,  for  the  Plaintiff, 

then  contended  that  an  inquiry  as  to  damages  ought  not  to 
be  directed,  for  that  the  Defendants  in  taking  the  ice  were 
mere  trespassers ;  and  although  it  had  been  decided  that 
the  Plaintiff  had  no  such  right  to  it  as  to  entitle  him  to 
interfere,  still  damages  ought  not  to  he  given  them  be- 
cause he  had  prevented  them  from  doing  what  they  had 
no  right  to  do.  They  urged  therefore  that,  if  an  inquiry 
was  directed  at  all,  it  ought  to  be,  what  damage  the  De- 
fendants had  sustained  by  being  prevented  from  taking 
ice  which  they  could  "  rightfully"  have  taken. 

Their  Lordships  directed  an  inquiry  in  the  following 
terms : — 

"  Whether  in  respect  of  such  ice,  if  any,  as  the  Defen- 
dants or  either  of  them  were  or  was,  as  between  them 

or 
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or  him  on  the  one  hand  and  the  PlaintifT  on  the  other 
hand,  entitled  to  take  from,  &c.,  between  the  15th  and  the 
25th  days  of  February,  1860,  any  and  what  amount  of 
damage  was  occasioned  to  the  Defendants  by  reason  of 
the  said  order  dated  the  16th  day  of  February,  1860  "  (a). 

(a)  Reg.  Lib,  B.  1861,/.  1960. 


S9t 
1861. 

Nbwby 

V. 

Harrison. 


In  the  iMatter  of  PELL'S  TRUST. 
And  in  the  Matter  of  the  ACT  FOR  THE  BETTER 
SECURING  TRUST  FUNDS,  AND  FOR  THE 
RELIEF  OF  TRUSTEES. 


t|iHIS  was  an  appeal  from  a  decision  of  Vice-Chan- 
cellor  Stuartf  on  the  construction  of  the  will  of 


Thomas  Pell. 


July  21. 
Auguil  6. 

Before  The 
Lords  Jus- 
tices. 

A  testator 
gave  a  fund  to 
uis  wife  for 
The  testator  by  his  will  dated  the  18th  o(  December,  life,  and  after 

1836,  gave  the  income  of  his  residuary  personal  estate  Ju  ge^en  mm 

to  his  wife  for  her  life,  and  after  her  death  he  gave  the  and  daughters, 

capital   "unto,  between  and  amongst  my  seven  children,  ||,gn,  as  should 

Elizabeth  now  the  wife  of  John  Bradshaw,  John  Pell,  ^e  l»7>"g  *^^ 

•MM-  y  't*  /*     n  •        -rj"!-!  a  the  dcsth  of 

Mary  now  the  wife  of  Francis  Kilbum,  Ann  now  the  his  wife,  and 

wife  of  George  Mobbs,    Samuel  Pell,  Sarah  now  the  ^^^ »""« of 

^  '  '  such  of  them 

wife  of  Robert  Frisby,  and  George  Pell,  or  such  of  them  as  should  be 

as  shall  be  living  at  the  decease  of  my  said  wife,  and  the  leavinglssue 

issue  of  such  of  them  as  shall  be  then  dead  leaving  issue,  •^^^  and 

share  alike 
share  and  share  alike,  but  such  issue  respectively  not  to  the  issue  not 

have  to  take  larger 
shares  among 
them  than 
their  respective  parents  would  have  been  entitled  to  if  living.     One  of  the  testator's 
sons  who  survived  him  died  in  the  lifetime  of  the  widow,  leaving  a  child,  who  after- 
wards also  died  in  the  lifetime  of  the  widow  :—  Held,  by  the  Lord  Justice  I'umer,  af- 
firming the  decision  of  the   Vice-Chancellor  Sluari,  that  the  child  took  a  vested 
interest,  and  that  her  representative  was  entitled  to  a  share  of  the  fund. 
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1861.  have  or  be  entitled  unto  a  larger  share  or  proportion  of 
^^^"^^^  such  monies  amongst  them  than  their  parent  or  respeo 
Pell'b  Trust,  tive  parents  would  have  been  entitled  to  if  living."  The 
will  contained  the  following  advancement  clause :  "  And 
I  also  empower  my  said  trustees,  if  occasion  shall  require, 
to  pay  and  apply  any  part  or  parts  not  exceeding  alto- 
gether one-half  of  the  capital  of  the  vested  or  presump- 
tive share  or  shares  of  any  one  or  more  of  the  issue  of 
my  said  deceased  children  of  and  in  the  monies  aforesaid 
during  their  minority  or  respective  minorities  for  his,  her 
or  their  respective  advancement  in  the  world. 

The  testator  died  in  January,  1837,  leaving  his  wife  and 
the  seven  children  named  in  his  will  surviving.  John  Pell 
died  in  May,  1840,  leaving  an  infant  daughter,  Mary  Nor^ 
man  Pell,  who  died  an  infant  on  the  15th  of  July,  1840. 
The  testator's  widow  died  in  1859,  and  the  question  now 
was,  whether  the  infant  daughter  of  John  Pell  had  ac- 
quired an  indefeasibly  vested  interest,  so  as  to  entitle 
her  personal  representative  to  participate  in  the  fund. 
The  Vice-Chancellor  decided  that  she  had,  and  the  sur- 
viving children  of  the  testator  appealed. 

Mr.  Boys  for  the  Appellants  referred  to  Bennett  v. 
Merriman  (a) ;  Macgregor  v.  Macgregor  (6) ;  Penny  v. 
Clarke  (c) ;  Re  Kirhmans  Trust  {d) ;  Berkeley  v.  Swin^ 
burne  {e). 

Mr.  Peck,  for  the  representative  of  the  deceased  child 
John  Pell,  referred  to  Barker  v.  Barker  (f) ;  Lyon  v. 
Coward(g) ;  Re  Wildmans  Trust  (A);  Bellamy  v.  Hill{t) ; 

Hodgson 

(a)  6  Beav.  360.  if)  5  D«  G.  4-  Sm.  753. 

(6)  2  Coll.  192.  (g)  15  Sim,  287. 

(f)  Ante,  vol.  1,  p.  425.  {h)  1  Johns.  ^  H.  299. 

(rf)  3  DeG.Ji^  J.  558.  (i)  2  Sm.  ^  G.  328. 

(c)  16  Sim.  275. 
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'Hodgson  v.  Smithson  (a) ;  Harcourt  v.  Harcourt  (ft),  and        1801. 

In  re 
Pisll's  Trust. 


Smith  V.  Palmer  (c).  V'^*^ 

In  re 


Mr.  Boys  in  reply. 

Judgment  reserved. 


The  Lord  Justice  Turner,  after  stating  the  facts  of     Au^iUit  C 
the  case,  proceeded  as  follows : — 

Gifts  of  this  description  are,  I  think,  as  I  intimated  in 
Penny  v.  Clarke,  to  be  considered  as  gifts  to  an  entire 
body  composed  of  two  separate  classes, — the  children 
who  shall  be  living,  and  the  issue  of  those  who  shall  be 
dead,  and  it  does  not  seem  to  me  to  follow  that,  because 
there  is  a  contingency  as  to  one  of  the  classes,  there 
must  be  a  contingency  as  to  the  other  also. 

On  the  contrary,  the  introduction  of  the  words  of  con- 
tingency in  the  one  case,  and  the  absence  of  them  in  the 
other,  tends,  I  think,  to  the  opposite  conclusion,  that 
contingency  in  both  cases  was  not  intended. 

Suppose  the  gift  had  been  confined  to  the  latter  class, 
the  issue  of  the  deceased  children,  there  would,  I  appre- 
hend, be  no  reasonable  doubt  that  the  issue  of  a  deceased 
child  living  at  the  death  of  the  child  would  take  a  vested 
interest,  and  I  do  not  see  why  the  circumstance  of  other 
objects,  whose  interests  are  contingent,  being  introduced 
into  the  gift,  should  vary  that  construction. 

The  observations  made  by  the  Vice-Chancellor  Wood 
in  the  case  of  Re  Wildman's  Trust,  as  to  the  difference 

of 

(«)  21  Beav.  354.  L.  J.  536— F.-C.  K. 

(b)  5    Weekii/   Rep.  478  ;  26  (r)  7  Hare,  225. 


In  re 
Fkll's  Trust. 
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of  the  position  of  the  children  and  of  the  issue  in  a  case 
of  this  description^  seem  to  me  well  worthy  of  attention. 

It  is  to  be  observed,  too,  that  the  leaning  of  the  Court, 
especially  in  cases  of  residue,  is  in  favor  of  vesting,  and 
that  to  construe  the  interests  of  the  issue  to  be  contin- 
gent, might  in  many  cases  lead  to  intestacy. 

Looking  at  the  case,  therefore,  without  reference  to 
the  authorities,  my  opinion  agrees  with  that  of  the  Vice- 
Chancellor. 

The  authorities  on  this  question  are  not  in  a  very  satis- 
factory state. 

There  are  the  opinions  of  Sir  James  Wigram,  Sir 
Richard  KindersUy^  the  late  Sir  James  Parker^  Sir 
William  Page  Wood,  and  the  late  Vice-Chancellor  of 
England  in  one  case,  in  favor  of  the  vesting. 

On  the  other  hand,  my  learned  Brother  seems  uni- 
formly to  have  entertained  a  different  opinion ;  and  his 
view  is  not  unsupported  by  other  authorities :  I  refer  par- 
ticularly to  the  case  before  Lord  Langdale^  and  to  ano- 
ther case  before  the  late  Vice-Chancellor  of  England 
which  was  cited  in  the  argument. 

In  the  two  latter  cases,  however,  there  seems  to  have 
been  a  context  in  the  will  affecting  the  question,  and  I 
think,  therefore,  the  weight  of  the  authorities  is  in 
favor  of  the  vesting. 

My  learned  Brother  however  is  not,  I  believe,  satisfied 
with  the  Vice- Chancellor's  decision,  and  the  case  there- 
fore must  rest  upon  my  judgment  alone. 

I  observe 
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I  observe  that  this  is  hardly  the  first  time  we  have        1861. 
agreed  to  differ  upon  the  point.   See  KirkmarCs  Trust  {a).         .   ^^ 

Pell's  Trust. 

It  was  attempted  in  the  argument  to  distinguish  this 
case  upon  the  ground  of  the  reference  to  presumptive 
shares  in  the  advancement  clause,  but  I  do  not  think 
that  any  distinction  can  be  made  upon  that  ground.  The 
widow  being  tenant  for  life,  the  clause  could  not  be  in*- 
tended  to  apply  during  her  life. 

This  appeal  therefore  must  be  dismissed ;  but  I  think, 
looking  at  the  state  of  the  authorities,  without  costs. 

(a)  3  Be  G.  4  J.  558. 


T 


FREEMAN  r.  PENNINGTON. 

Bee.  10. 

HIS  was  an  application  for  a  supplemental  order     Before  The 
under  15  k  16  Vict.  c.  86,  s.  52.  ^Tcm.'''" 

After  a  decree 

The   suit  was   an  administration   suit   instituted   by  ^o'^f*^™'^"" 

"^    tration  of  a 

Richard  Freeman^  who  was  a  mortgagee  of  the  De-  testator's  e^ 

fendant  Pennington's  share  in  the  testator's  residuary  J^adeatthe" 

estate.     By  the  decree  the  common  accounts  and  inqui-  suit  of  a  mort- 

ries  were  directed.     After  decree,  Pennington,  by  inden-  fhare  of  one 

ture  dated  the  14th  o(  January,  1861,  mortgaged  his  share  of^^e  fe- 

to  Cooper  and  Parker  for  5,000Z.     The  Plaintiff  con-  tees,  the  same 

curred  f^siduary 

legatee  made 
another  mort- 
gage of  his  share  by  a  deed,  in  which  the  Plaintiff  concurred,  and  by  which  it  was 
agreed  that  the  two  incumbrances  should  rank  pari  passu.  An  order  on  further  con- 
sideration was  then  made,  without  bringing  the  new  incumbrancer  before  the  Court. 
Heldf  that  he  might  be  brought  before  the  Court  by  supplemental  order,  under  15  &  16 
Vict.  c.  86,  s.  52,  without  a  supplemental  bill. 

Vol.  III.-2.  X  D.F./. 
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1861.        curred  in  the  deed,  and  it  was  thereby  agreed  between 
!^r^''*^      the   parties   that    the   PlaintifTs   security  and    that  of 

rREEMAN  "^  •'^ 

V.  Cooper  and  Parker  should  be  payable  pari  passu. 

Pknninoton. 

An  order,  on  iurther  consideration,  was  made  on  the 
11th  of  Jult/y  1861,  containing  declarations  as  to  the 
rights  of  the  parties,  and  directing  certain  accounts  and 
inquiries. 

In  December,  1861,  the  Plaintiff  applied  for  a  supple- 
mental order  to  make  Cooper  and  Parker  parties  to  the 
suit.  The  Registrar  desired  the  case  to  be  mentioned 
to  the  Court.  Vice-Chancellor  Stuart  considered  the 
case  not  to  come  within  the  52nd  section  of  the  act,  and 
declined  to  make  the  order. 

Mr.  Hardy  now  renewed  the  application  before  the 
Lords  Justices.  He  referred  to  Wilson  v.  Autckter- 
lony  (a),  and  Atkinson  v.  Parker  (b). 

Their  Lordships,  being  of  opinion  that  the  case  was 
within  the  act,  made  an  order,  that  the  order  on  fur- 
ther consideration,  and  the  accounts  and  inquiries  thereby 
directed,  and  the  proceedings  thereunder,  should  be  car- 
ried on  and  prosecuted  between  the  Plaintiff  and  Parker 
and  Cooper  in  like  manner  as  they  might  have  been  if 
Parker  and  Cooper  had  been  originally  Defendants. 

(a)  Morg,  Ch.  Orders,  181 ;  1       (6)  2  De  G.,  M.  Sf  G,  221. 
Week.  Rep,  34. 
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1861. 


In  the  Matter  of  THE  ELECTRIC  TELEGRAPH 
COMPANY  OF  IRELAND. 

BUDD'S  CASE. 

Nw.  4,  20. 
npHIS  was  a  motion  by  way  of  appeal  from  an  order     Before  The 

•*-      of  the  Master  of  the  Rolls  placing  the  name  of    ^®*",i"*" 

Mr.  Budd  on  the  list  of  contributories.  A  solicitor, 

If  ho  wai  a 
shareholder  in 

The  company  was  formed  in  1852,  and  completely  an  >ncorpo- 

«    rated  company, 
•registered  m  December  of  that  year.     In  August^  1853,  knowing  it  to 

an  act  (16  &  17  Vict.  c.  cxxiii)  was  passed  incorporating  ^^^  ^^^e^^d 
the  company,  but  without  restricting  the  liability  of  the  his  shares  to 
shareholders,  and  in  this   act  the  Companies  Clauses  j.^  ^an 
Consolidation  Act,  1845,  was  incorporated.     Mr.  Budd  without  pro- 
took  at  different  times  shares  amounting  in  all  to  1,000,  u^nsfer  par- 

the  last  being  taken  by  him  in  March,  1853.  ported  to  be 

made  for  50i.y 
but  no  such 

By  the  year  1855,  the  company  was  in  difficulties,  and  ^m,  nor  had 

on  the  30th  of  April  in  that  year  Mr.  Budd,  who  was  a  *^«  ^'^^'** 

solicitor,  transferred  the  shares  to  John  Crocker,  his  farm  pay  any  sum. 

bailiff,  by  a  deed  which  expressed  the  consideration  to  ^*-\'i^"*k"f' 

be  he  had  made 
the  transfer  to 
get  rid  of  his  liability,  and  had  asked  the  transferree  to  take  the  shares  off  his  hands. 
He  also  stated  that  he  had  informed  the  transferree  (who  had  no  other  advice)  that  the 
company  was  in  difficulties  ;  that  the  shares  were  worthless,  and  that  a  liability  mi^ht 
attach  to  the  ownership.  The  transferree  stated  that  he  had  never  looked  upon  him- 
self as  owner;  that  he  had  always  considered  that  the  shares  were  merely  put  into  hii 
name  to  serve  some  purpose  of  the  transferror's,  and  that  he  had  always  understood  that 
he  should  be  indemnified.  The  company  having  been  ordered  to  be  wound  up,  the 
transferror,  as  solicitor  of  the  transferree,  but  without  communication  with  him,  made 
an  offer  to  contribute  a  sum  towards  the  debts  of  the  company  to  escape  all  further 
liability.  He  admitted  that  this  sum  was  to  have  come  out  of  his  own  pocket: — Heid, 
affirming  the  decision  of  the  Master  of  the  Rolls,  that  the  transfer  must  be  held  to  have 
been  merely  colorable,  and  that  the  transferror  was  a  contributory. 

An  appeal  motion  by  a  contributory  to  have  his  name  taken  off  the  list  being  refused 
with  costs  as  against  the  Official  Manager,  the  creditors'  representative,  who  appeared, 
though  not  served,  was  allowed  his  cosU  out  of  the  estate. 

Vol.  Ill— 3.  Y  D.F,jr. 
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1861.       be  the  sum  of  50/.     It  was  admitted,  however^  that  no 
^■^y^^      sum  in  fact  passed  from  Crocker  to  Mr.  Budd,  and  that 
Thk  Electric  Crocker  had  no  property.     The  transfer  was  registered 
Coulllr^ow   in  the  register  of  transfers. 

Irelakd. 
Budd'rCase.  On  the  7th  of  May,  1866,  an  order  was  made  for 
winding-up  the  company.  The  Official  Manager  placed 
the  name  of  Crocker  on  the  list  of  contributories  in 
respect  of  these  shares,  and  in  January ,  1857,  it  was 
settled  upon  the  list  by  the  Judge  in  chambers.  It 
having  been  discovered,  however,  that  Crocker  was  only 
Mr.  Budd's  farm  bailiff)  inquiries  were  made  as  to  the 
circumstances  of  the  transfer,  and  Mr.  Bvdd  was  ex- 
amined on  the  subject. 

Mr.  Bvdd  admitted  in  his  examination  that  the  transfer 
was  made  without  any  consideration,  "the  transaction 
being  simply  this — that  I  had  entertained  great  fears 
that  the  company  was  in  a  very  bad  condition,  and  I 
desired  to  get  rid  of  my  liability,  and  I  applied  to  Crocker 
(who  was  a  man  who  was  under  obligations  to  my  family, 
independently  of  his  being  my  servant)  to  accept  a  transfer 
of  n^y  shares.  I  pointed  out  to  him  what  I  believed  to 
be  the  condition  of  the  company,  that  they  would  pro- 
bably break  up,  and  that  I  wished  to  get  rid  of  my ' 
liability,  and  would  he  take  that  liability  off  my  hands, 
that  is,  would  he  take  the  shares  off  my  hands.  He 
consented  to  do  so.**  Mr.  Budd  then  stated  the  grounds 
of  his  belief  that  the  company  was  in  a  bad  state,  which 
were,  that  a  report  of  a  very  unfavourable  character  had 
been  issued  not  long  before,  and  that  one  of  the  directors 
had  asked  him  to  lend  S50/.,  as  the  company  was  in 
difficulties.  He  further  stated,  that  he  had  informed 
Crocker  of  his  belief  as  to  the  state  of  the  company,  and 
told  him  that  the  shares  were  worthless  and  would  be 
of  no  use  to  him,  and  that  to  the  best  of  his  belief  he 

had 
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had  explained  to  Crocker  that  a  liability  would  attach  to 

the  ownership  of  them.     In  reply  to  a  question  whether 

if  the  company  had  turned  out  prosperous  he  should  have  Tbb  ELEcme 

expected  Crocker  to  account  with  him  for  the  dividend    Jblmeafh 

'^  COMPAHT  OF 

and  return  the  shares,  he  said :   ^'  Certainly  not,  it  never      Ieblamo. 
entered  my  head  that  they  could  by  possibility  be  of  any  Bodd'iCam. 
value,  and  therefore  it  never  occurred  to  me  to  say  a 
word  about  it." 

Mr.  Budd  admitted  that  he  had,  after  the  winding-up 
order,  made  an  offer  signed  "  JTiomtu  William  Buddy 
attorney  for  Mr.  Crocker^'  offering  a. contribution  of  600^1 
towards  the  debts  of  the  company,  so  as  to  render  it 
unnecessary  to  carry  on  the  winding-up ;  that  this  was 
done  without  any  communication  with  Crocker^  and  that 
the  money  was  to  have  come  out  of  his  own  pocket  He 
said,  in  explanation,  that  he  had  not  felt  sure  what  the 
result  might  be  if  the  transfer  to  Crocker  were  disputed, 
and  had  therefore  thought  it  worth  while  to  offer  this 
sum  in  order  to  avoid  all  questions. 

The  circumstances  in  which  the  transfer  was  made 
were  stated  as  follows  in  the  evidence  given  by  Crocker: 

**  Mr.  Budd  told  me  he  had  some  shares  in  a  company 
he  wished  to  place  in  my  name,  and  he  produced  a 
transfer  to  me  of  them,  which  I  signed,  but  I  clearly 
understood  he  would  hold  me  harmless  from  all  loss  in 
respect  of  the  said  shares.  He  said  the  transfer  was  a 
mere  form,  and  I  would  never  hear  anything  more  about 
it.  I  never  understood  or  considered  that  the  shares 
belonged  to  me,  or  that  I  could  sell  them  or  do  what  I 
liked  with  them.  I  understood  the  transfer  was  a  mere 
form  for  some  object  of  Mr.  Budd's ;  he  did  not  say 
what,  nor  did  I  inquire.  I  considered  the  shares  were 
Mr.  Budd'Sf  notwithstanding  the  transfer.  I  merely 
took  the  transfer  of  the  shares  to  oblige  Mr.  Budd.     If 

Y2  I  had 
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186L        I  had  been  called  upon  to  pay  upon  them,  I  should  have 

^if^"^      looked  to  him  to  reimburse  me,  as  he  was  bound  in 
Re 
The  Electric  honour  to  do  so.     Without  Mr.  JBudd's  saying  so  in  so 

CoMPAMy'^r  ^^^y  words,  I  clearly  understood  that  if  any  demands 
IftSLAMD.     were  made  upon  me  in  respect  of  the  shares  be  would 

Budd's  Case,  hold  me  harmless.  I  did  not  consider  there  was  a  bona 
fide  parting  with  the  shares  of  Mr.  Budd  to  me.  I  con- 
sidered Mr.  Bvdd  meant  me  merely  to  hold  them  in  my 
name  as  a  matter  of  form,  to  answer  some  purpose  of 
his ;  I  did  not  know  or  inquire  what.  I  never  attended 
any  meetings  of  the  company  or  acted  as  a  shareholder 
in  any  way ;  I  was,  at  the  time  of  the  transfer,  farm 
bailiff  to  Mr.  Budd  at  a  salary  of  one  guinea  per  week. 
In  signing  the  transfer  I  knew  very  little  what  I  was 
doing  or  the  effect  of  the  transfer.  I  did  not  read  the 
deed,  or  observe  whether  it  transferred  to  me  one  share, 
or  twenty,  or  fifty,  or  indeed  any  particular  number.  If 
the  shares  had  been  subsequently  sold  by  Mr.  Budd^  I 
should  have  considered  the  proceeds  Mr.  Budd's  money, 
not  mine  ;  and  if  I,  at  Mr.  Budd's  request,  had  sold  the 
shares,  I  should  have  accounted  to  him  for  the  money. 
I  should  not  have  sold  them  or  dealt  with  them  in  any 
way  without  Mr.  Budd^s  instruction.  It  never  occurred 
to  me  to  sell  the  shares,  or  to  meddle  with  them,  the 
certificates  not  being  in  my  possession.  When  the 
transfer  was  signed  by  me,  Mr.  Budd  observed  to  me, 
*  I  have  a  transfer  to  make  over  to  you,'  I  said  *  Very 
well.  Sir.'  Mr.  Budd  then  assured  me  I  should  never 
harm  by  it,  and  that  I  should  never  hear  anything  more 
about  it.  He  proposed  the  transfer  as  a  matter  of  course 
to  me,  I  being  a  servant,  and  having  known  his  &mily 
for  many  years." 

The  question  came  before  the  Master  of  the  Rolls  on 
a  summons  adjourned  into  Court,  and  his  Honor  decided 
that  the  transfer  was  not  made  bon&  fide,  and  that  Mr. 

Budd:s 
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BuddCs  name  ought  to  be  placed  on  the  list  of  contribu-        186h 

tories  (a).     Mr.  Budd  now  appealed  from  his  Honor's  -, 

order.  Thk  Electric 

X  Teleoraph 

Mr.  Jessel  for  the  Appellant.  Ireland. 

Taking  Crocker's  evidence  as  true,  it  shows  a  transfer  ^""*"***  Qamm. 
into  the  name  of  Crocker  as  a  trustee,  and  he  must  be 
the  contributory,  not  Budd,  It  is  not  alleged  that  Mr. 
Budd  made  an  out-and-out  sale,  and  parted  with  all  his 
interest  in  the  shares.  A  partner  may  be  only  a  trustee 
for  other  persons,  and  yet,  as  between  him  and  the  other 
partners,  he  is  the  only  person  responsible ;  FenwicVs 
Case  (6).  I  contend  that  under  the  Companies  Clauses 
Consolidation  Act,  8  &  9  VicL  c.  16,  not  only  may  a  man 
transfer  his  shares  to  a  trustee  for  himself,  but  transfer 
them  to  a  pauper  as  a  trustee.  By  section  14,  an  un- 
limited power  of  transfer  is  given,  "  subject  to  the  regu- 
lations herein  or  in  the  special  act  contained,*'  the  only 
limitation  imposed  being,  in  fact,  that  the  calls  then  due 
have  been  paid.  Under  this  section,  if  a  shareholder, 
whose  calls  had  been  duly  paid,  required  the  company 
to  register  a  transfer  of  his  shares  to  a  beggar  they  must 
comply,  and  a  mandamus  would  lie  if  they  refused.  In 
HyanCs  Caseic),  the  shares  were  transferable  by  delivery ; 
but  a  delivery  to  have  any  effect  must  be  a  delivery  made 
with  an  intention  of  changing  the  ownership.  A  mere 
delivery  of  such  shares  into  the  hands  of  another  person 
without  any  intention  of  changing  the  beneficial  owner- 
ship is  no  delivery  at  all  for  the  present  purpose,  it  is 
like  giving  them  to  somebody  for  safe  custody.  Here 
there  was  a  complete  legal  transfer,  so  that  the  case  is 
completely  distinguished  from  Hyanis  Case.  The  prin- 
ciples laid  down  in  De  Pass's  Case  (d)  are  in  our  favor. 

Ex 

(a)  30  Beav.  143.  (c)  1  De  G.,  F.  4  J.  75. 

(6)  I  DeG.^  Sm.  557.  {d)  4  Df  G.  ^  J.  54i. 
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1861.       Ex  parte  CosteUo(a)  stands  on  the  same  ground  as 
^'^^^^^    *  HyanCs  Case.    The  legal  owner  of  the  shares  is  clearly 
ThsElbctbic  a  contributory;  a  mortgagee  who  takes  the  shares  in  his 
Tbleobaph    ^^^  name  is  the  person  liable  to  the  company,  and  not 
Ieblamo.     the  mortgagor.     The   company  cannot  treat  both   the 
Bvoo'i  Casb.  trustee  and  the  cestui  que  trust  as  the  owners,  nor  can  it 
elect,  the  legal  title  governs  the  case.   HyanCg  Cote  was, 
I  submit,  incorrectly  applied  to  ChinnocK$  Case  (i).  The 
company  in  that  case  was  one  formed  under  the  Joint 
Stock  Companies  Acts ;  the  right  of  transfer  was  not 
absolute,  but  subject  to  the  provisions  of  the  deed  of 
settlement,  so  that  the  question  turned  on  the  construc- 
tion of  that  deed.     Quite  different  considerations  are  ap- 
plicable to  a  statutory  company.     Railway  shares  would 
become  almost  valueless  if  the  company  could  refuse  to 
register  a  transfer  of  them  on  the  ground  that  they  sus- 
pected the  solvency  of  the  transferree.     The  case  here 
comes  to  this,  that  the  transferree,  at  the  request  of  the 
transferror,  accepted  a  voluntary  transfer,  thus  becoming 
a  trustee  for  the  transferror. 

Mr.  Selwyn  and  Mr.  Hamilton  Humphreys  appeared 
for  the  Official  Manager,  and  Mr.  BaggaUay  for  the 
creditors'  representative,  but  their  Lordships  adjourned 
the  case  at  the  close  of  the  argument  for  the  Appellant 
on  the  4th  of  November^  and  the  counsel  for  the  Re- 
spondents were  not  called  upon. 


The  Lord  Justice  Knight  Bruce. 

Nov.  20.  In  this  case,  considering  the  respective  stations  in 

life  of  the  Appellant  Mr.  Budd  and  Mr.  Crocker,  the 
former  a  solicitor,  the  latter  a  farm  bailiff,  and  the  fact 

especially 

(a)  2DeG.,F.^J.  302.  (6)  Johns.  714. 
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especially  that  he  was  the  farm  bailiff  of  Mr.  Budd,-^  186L 
considering  the  gratitude  for  kindness  shown  or  services  *  ^"^^7^ 
rendered  at  some  earlier  period  or  periods  to  Mr.  Crocker  Thi  Elbctbio 
by  Mr.  Budd,  or  some  member  or  members  of  his  family,  Tblbobaph 
which  Mr.  Crocker  probably  or  certainly  felt, — con-  Ibblamd. 
sidering  the  utmost  amount  of  information  as  to  the  Bood'bCab*, 
nature  and  possible  efiect  or  consequences  of  the  trans- 
action of  assigning  the  shares  in  question  to  him,  which 
before  or  at  the  time  of  accepting  the  assignment  he  can, 
upon  the  testimony  before  us,  be  taken  to  have  had,-- 
and  considering  that  in  the  transaction  or  with  respect  to 
it  he  had,  if  any  protector  or  adviser,  none  but  Mr.  Budd 
alone,  I  am,  upon  the  evidence,  satisfied  that  Mr.  Crocker 
had  originally,  nor  ever  ceased  to  have,  a  perfectly  good 
title  as  between  himself  and  Mr.  Budd  to  be  relieved  in 
equity  against  the  assignment,  and  placed  so  far  as  pos- 
sible in  the  same  position  as  if  it  had  not  existed.  For 
every  substantial  purpose  therefore,  as  between  them, 
there  has,  I  conceive,  been  continually^  since  the  assign- 
ment a  clear  right  in  equity  on  the  part  of  Mr.  Crocker 
to  reject  the  transfer.  The  case  accordingly,  as  between 
them,  appears  to  me  one  neither  of  vendor  and  purchaser 
nor  of  trustee  and  cestui  que  trust,  but  of  a  very  diflferent 
kind.  Mr.  Crocker  having  at  one  time,  by  reason  and  on 
account  of  the  shares  in  question,  not,  however,  as  I 
must  suppose,  with  his  assent  or  concurrence,  been  placed 
on  the  list  of  contributories,  has  been  removed  from  it ; 
nor  is,  I  must  also  suppose,  desirous  or  willing  to  be 
replaced  there;  and  whether  the  official  manager  and 
the  creditors'  representative,  or  either  of  them,  might 
have  insisted  or  might  insist  on  Mr.  Cr^cker*$  name 
being  retained  on  the  list  or  restored  to  it,  or  not,  neither 
of  them  does  so  insist  or  has  so  insisted.  Each  has  been 
and  is  willing  and  desirous  that  the  name  of  Mr.  Budd 
alone  should  be  placed  and  remain  on  the  list  vrith  re- 
ference to  the  shares  in  question.     By  Mr.  Budd  alone 

is 
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1861.       is  it  contended  that  he  shall  not,  and  that  Mr.  Crocker 

^^  shall  be  subjected  to  the  liabilities  of  a  contributory  on 

The  Electric  account  of  the  shares,  whether,  in  that  event,  to  be  or 

Company  OF    °®^  ^®  ^^  entitled  to  claim  indemnity  from  Mr.  Budd. 
Ireland. 

Budd'sCasb.  Ti^jg  contention  upon  his  part  against  the  united 
opposition  (for  so,  whether  Mr.  Crocker  is  a  party  or 
not  a  party  before  us,  I  hold  it  in  effect  to  be)  of  the 
official  manager,  the  creditors'  representative,  and  Mr. 
Crocker,  I  think  altogether  unsustainable,  and  I  am  of 
opinion  that  the  appeal  should  be  dismissed,  and,  at  least 
so  far  as  the  official  manager  is  concerned,  and,  if 
Mr.  Crocker  appears,  Mr.  Crocker  also,  with  costs. 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  I  think  it  clear  that,  as 
between  the  Appellant  and  Crocker,  the  transfer  of  the 
shares  by  the  Appellant  into  the  name  of  Crocker  was  a 
mere  colorable  transaction.  The  evidence  satisfies  me 
that  Crocker  was  the  mere  instrument  of  the  Appellant, 
intended  and  attempted  to  be  made  use  of  by  him  as  a 
shield  against  the  company's  claims  upon  him.  The 
Appellant's  subsequent  conduct  with  respect  to  the  600/. 
seems  to  me  to  prove  that  this  was  the  case.  He  says 
that  he  was  willing  to  make  this  payment  in  order  to 
avoid  the  original  transaction  being  called  in  question, 
but  he  assumed  to  act  with  reference  to  this  payment  as 
the  attorney  and  agent  of  Crocker,  and  he  did  so  without 
Crocker's  authority,  and  indeed  without  any  communica- 
tion with  him.  By  assuming  to  offer  this  payment  in 
respect  of  these  shares,  he  seems  to  me  to  have  admitted 
that  the  shares  were  not  Crocker's,  but  his.  It  was  said, 
however,  on  the  part  of  the  Appellant,  that  whatever 
Crocker's  right  might  be  to  complain  of  the  transfer  of 
these  shares,  the  company  have  no  right  to  complain  of 

it; 
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it;  that  the  Appellant  was  entitled,  as  between  him  and  I86I. 
the  company,  to  transfer  the  shares  to  whomsoever  he  ^"^^^ 
pleased,  and  the  company  was  compellable  to  register  ThbElbctbic 
the  transfer ;  and  further,  that,  assuming  Crocker  to  be  Co '^*^*^'" 
the  Appellant's  trustee,  he,  and  not  the  Appellant,  ought  Ireland. 
to  be  put  upon  the  list :  but  these  arguments  appear  to  me  Buoo'a  Cam. 
to  be  more  specious  than  sound.  These  shares  stood  in 
the  name  of  the  Appellant  up  to  the  30th  o(  April,  1855. 
Up  to  that  time  he  was  the  undoubted  owner  of  them, 
and  he  is  still  the  owner  of  them  unless  the  transaction 
with  Crocker  was  valid,  and  to  say  that  the  company 
cannot  complain  would  be  to  say  that  they  cannot  inquire 
into  the  circumstances  under  which  the  transfer  was 
made,  a  position  which  of  course  cannot  be  maintained. 
As  to  the  right  of  the  Appellant  to  make  the  transfer,  it 
may  well  be  that  he  could  transfer  to  whomsoever  he 
pleased,  even  to  a  beggar,  but  his  right  to  do  so  could 
not  give  validity  to  a  transfer  which  was  fraudulent,  and 
it  is  going  much  too  far  to  say  that  a  mandamus  would 
have  been  granted  to  compel  the  registry  of  the  transfer. 
The  granting  a  mandamus  in  such  cases  is  in  the  discre- 
tion of  the  Court,  and  I  feel  no  doubt  that  if  the  facts 
which  are  before  us  were  before  a  Court  of  Law  upon 
an  application  for  a  mandamus,  the  mandamus  would  not 
be  granted.  The  transfer  is  upon  the  face  of  it  untrue, 
purporting  to  be  made  for  a  consideration  which  was 
neither  paid  or  agreed  to  be  paid,  and  the  true  nature  of 
the  transaction  was  such  that  it  could  not  be  supported. 
That  a  Court  of  Law  would  compel  a  company  to  put 
such  an  instrument  upon  its  register  seems  to  me  to  be 
out  of  the  question.  Then  as  to  retaining  Crocker  upon 
the  list  as  trustee. — It  is  true  that  he  is  a  trustee  by 
reason  of  the  shares  being  vested  in  him,  but  he  is  in 
truth  merely  the  nominee  and  instrument  of  the  Ap- 
pellant, and  under  such  circumstances  I  have  no  doubt 

the 
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1861.       the  Appellant  ought  to  be  put  upon  the  list.    I  agree 


Re 

The  Elbctkic 

Tblboeaph 

CoMPAMT  or 


that  this  application  should  be  refused,  with  coats. 


BuDo's  Cass. 


IBBI.MID.  -^Y,  JBaggallay,  for  the  creditors'  representative  who 

had  not  been  served  with  notice  of  the-  appeal  motion, 
asked  for  his  costs,  either  against  the  Appellant  or  out 
of  the  estate.  He  referred  to  AstorCs  Case  {a);  HyixnCt 
Ca8e{b)\  Grisetoood and  Smith! sCaseic);  20  ^  21  Vtct. 
c.  78,  w.  1,  3;  and  stated  that  the  Master  of  the  Rolls 
had  directed  the  creditors'  representative  to  attend  in 
chambers  upon  the  settling  the  list  of  contributories. 

Mr.  Jessel  for  the  Appellant. 

The  authorities  are  in  favour  of  the  proposition  that 
the  costs  of  the  creditors'  representative  should  come 
out  of  the  estate,  but  they  do  not  support  the  contention 
that  the  Appellant  should  have  to  pay  them.  The  cre- 
ditors' representative  is  appointed  to  watch  the  official 
manager.  There  is  no  occasion  for  his  being  watched 
where  the  interests  of  the  contributories  and  the  creditors 
are,  as  in  the  present  case,  identical.  The  Appellant  did 
not  serve  him  on  the  present  occasion,  and  no  useful 
purpose  could  possibly  be  served  by  his  appearance,  so 
there  is  no  reason  why  the  Appellant  should  pay  his 
costs. 

Mr.  H.  Humphreys,  for  the  Official  Manager,  urged 

that  none  of  the  expenses  of  an  unsuccessful  appeal 

ought  to  be  thrown  on  the  contributories,  which  would 

be  the  case  if  they  were  given  out  of  the  estate.    That  if 

the  creditors'  representative  had  done  right  in  appearing, 

he  ought  to  be  paid  his  costs  by  the  Appellant,  and 

if 

(a)  4  De  G.  4  J.  320.  (c)  4  I>e  G.  *  J.  544. 

(6)  1  De  G.,  F.  *  J.  75. 
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if  not,  bear  his  own ;  but  that  in  any  event  it  was  not 

reasonable  that  the  contributories  should  bear  thenu  _. 

Re 

Tbb  Electric 
Their  Lordships  ordered  that  the  creditors'  repre-    coip^NT'o" 
sentative  should  have  his  costs  of  the  appeal  out  of  the      Irblamd. 
estate.  Budd'i  Case. 


HUGHES  V.  JONES-  2^a».9,ll, 

12,  25. 
^HIS   was  an  appeal  by  the  Defendant  from  two     Before  The 
orders  of  the   Master  of  the   Rolls  made  in  a 


Lords  Jus- 
tices. 


vendor's  suit  for  specifig  performancCi  by  one  of  which  An  estate  was 
orders  his  Honor  refused  a  motion  by  the  Defendant  J"  a"particu?ar 
to  vary  the  chief  clerk's  certificate,  and  by  the  other,  descnbing  it  as 
being  an  order  on  further  consideration,  decreed  a  spe-  jn  the  several 
cific  performance  with  costs  against  the  purchaser.  occupations  of 

others/ 'and  by 

The  property  in  question  was  purchased  for  1,5002.  in  oneof  thecon- 

September,  1855,  under  a  particular  and  conditions  of  provided,  that 

sale,  in  which  it  was  described  as  "  A  freehold  estate  to  f"  co^nple^ion. 
'  Ine  purcoascr 

be  sold  by  auction  (by  order  of  the  executors  of  the  late  should  be  **  let 

Stephen  Moose,  Esq.)  at  the  Dinorben  Arms,  &c.,  on  ^i^^  ^f  ^j,g 

Tuesday,  September  18,  1855,  subject  to  the  under-men-  rents  and  pro- 

tioned  conditions. — Two  tenements  called  Penbryn  and  parts  of  the 

Tymaur  containing  thirty-one  acres,  more  or  less,  together  prop^y  were 

with  leases  for  lives 
at  a  low  rent. 
Held,  that  a  purchaser,  who  entered  into  the  contract  without  knowing  of  the  existence 
of  such  leases,  could  not  be  compelled  to  take  the  title  without  compensation. 

A  claim  for  specific  performance  raising  no  question  of  notice  or  waiver  having  been 
filed  by  the  vendor,  and  a  reference  as  to  title  in  the  common  fbrm  having  been  made, 
the  order  directing  which  was  not  appealed  from : — He/c/,  by  the  Lord  Justice  Knight 
Bruce,  that  proof  of  notice  to  the  purchaser  of  the  existence  of  the  leases  for  lives  when 
he  entered  into  his  contract,  and  proof  of  subsequent  condact  Arom  which  a  waiver  of 
the  objection  might  be  inferred,  would  not  take  away  his  right  to  compensation. 

Per  the  Lord  Justice  Turner ,  whether  the  Question  of  a  purchaser  having  ^waived 
his  right  to  compensation  may  not  be  entered  into  upon  further  consideration,  though 
not  raised  by  the  pleadings,  qu^tre. 
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with  several  dwelling-houses  and  gardens  attached,  now 
or  late  in  the  several  occupations  of  Htyh  Roberts  and 
others,  situate  at  Moelfra,  in  the  county  of  Anglesea. 
Also  two  extensive  lime  quarries,  well  situate  for  ship- 
ping." The  conditions  provided,  that  on  completion 
of  the  purchase  the  purchaser  should  be  let  '^  into  the 
receipt  of  the  rents  and  profits*'  of  the  property,  not 
mentioning  "  possession." 

At  the  time  of  the  contract  four  tenements,  forming 
part  of  the  property,  were  subject  to  leases  for  lives, 
granted  respectively  in  1803,  1810  and  1814,  at  low 
rents.  There  was  a  conflict  of  evidence  as  to  the  time 
at  which  the  purchaser  first  became  aware  of  the  ex- 
istence of  these  leases.  The  Conclusion  drawn  by  the 
Lord  Justice  Turner  from  the  evidence  was,  that  there 
was  nothing  to  show  that  he  knew  of  them  till  May, 
1857,  before  which  time  there  had  been  much  dispute 
about  the  title,  and  that  an  objection  in  respect  of  them 
had  been  made  in  or  before  October^  1857.  In  1858  a 
claim  for  specific  performance,  in  the  common  form,  was 
filed,  and  on  the  13th  o(  July,  1858,  an  order  was  made 
in  the  common  form  declaring  that  the  agreement  ought 
to  be  specifically  performed,  in  case  a  good  title  could  be 
made,  and  directing  the  usual  reference  as  to  title,  and 
inquiring  when  a  good  title  was  first  shown. 

In  June,  1860,  a  certificate  was  made,  by  which,  after 
finding  that  a  good  title  could  be  made  to  the  property, 
except  the  four  tenements  which  were  subject  to  the 
leases  for  lives,  the  chief  clerk  certified  as  follows: 
**  And  especially  I  certify  that  the  Defendant,  prior  to 
entering  into  and  signing  the  said  agreement  in  the 
Plaintiflfs'  claim  mentioned,  had  notice  of  the  above- 
mentioned  four  leases,  and  that  he  made  no  objection  to 
the  completion  of  the  said  agreement  on  the  ground 

of 
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of  the  existence  of  such  leases,  until  after  the  Plaintiffs  I86h 
had  filed  their  claim  in  this  cause.''  Another  certificate, 
made  in  March,  1861,  was  as  follows:  ''With  the  ex- 
ceptions mentioned  in  my  certificate  of  June,  I860,  a 
good  title  to  the  premises  comprised  in  the  agreement 
in  the  Plaintiffs*  claim  mentioned  was  first  shown  on 
the  8th  of  July,  1859."  On  the  25th  of  April,  1861, 
the  cause  having  come  on  for  further  consideration,  and 
on  an  application  by  the  Defendant  to  vary  the  certifi- 
cate of  June,  1860,  by  striking  out  the  words  **  and  that 
he  made  no  objection  to  the  completion  of  the  said 
agreement  on  the  ground  of  the  existence  of  such  leases 
until  after  the  Plaintiffs  had  filed  their  claim  in  this 
cause,"  his  Honor  refused  the  application  with  costs, 
and  decreed  specific  performance.  The  Defendant 
appealed  from  the  order  refusing  the  motion  to  vary  the 
certificate  and  from  the  order  on  further  consideration. 

Mr.  Cra^  and  Mr.  C.  T,  Simpson  for  the  Appellant 

We  say  in  the  first  place  that  the  question  of  waiver 
is  not  open  to  the  Plaintiffs,  there  not  being  any  allega- 
tion in  their  claim  that  the  Defendant  waived  anything 
to  which  he  was  entitled;  Clivev,  Beaumont  {a)  \  Gaston 
V.  Franhum(J))\  Svgd.  Vend.  ^  Purch.(c);  Johns  v. 
Mason  {d).  But,  assuming  the  question  open,  we  say 
that  the  evidence  does  not  fix  the  Defendant  with  any 
such  notice  of  the  leases  at  the  date  of  the  contract  as 
would  bind  him  to  take  subject  to  them.  Notice  of  a 
lease  is  notice  of  the  interest  of  the  lessee  as  between 
purchaser  and  lessee,  but  not  as  between  vendor  and 
purchaser.  A  vendor  must  be  precise  and  accurate  in 
his  statements ;  Cadman  v.  Homer  {e) ;  Lachlan  v.  Rey- 
nolds (/).     Here  there  was  a  false  representation  on  the 

conditions 

{a)\  DtG.Sf  Sm.  397.  {d)  9  Hare,  29. 

(6)  2DeG.Sf  Sm.  561.  (e)  18  Fes.  10. 

(c)  Page  286  (13M  edU.).  (/)  Kt^,  52. 
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1861.  conditions  of  sale,  the  vendors  professing  to  sell  an  an- 
incumbered  fee.  Such  a  lease  as  this  is  fatal  to  the 
title;  Collier  v.  Jenkins  {a);  Lynam  y.Cotteeifi).  The 
form  of  the  decree  precludes  the  Plaintiffs  from  raising 
the  question  of  acquiescence  or  waiver;  Legrandv.  White- 
head(e);  Wilkinson  v.  Hartley  {d).  The  order  is  erro- 
neous as  to  costs ;  Suffd.  Vend.  &  Purch,  {e) ;  Seton  on 
Decrees  (f) ;  Gibbons  v.  Board  of  Management  of  North 
Eastern  Metropolitan  Asylum  District  {g);  Potter  v. 
Crossley  (A) ;  Wilkinson  v.  Hartley  (i).  We  are  entitled 
to  be  released  from  our  contract  and  to  have  the  deposit 
returned ;  Anson  v.  Hodges  (i). 

Mr«  Selwyn  and  Mr.  F.  Webb  for  the  Plaintiffs. 

We  say  that  the  existence  of  the  leases  gives  the  pur- 
chaser no  right  to  rescind  the  contract,  or  to  have  com- 
pensation. We  admit  that  it  would  be  fatal  to  our  case 
if  the  contract  had  been  so  worded  as  to  entitle  the  pur- 
chaser to  say  that  he  bought  an  estate  in  possession; 
but  it  is  clear  that  he  did  not ;  he  had  full  notice  from 
the  particulars  and  conditions  of  sale  that  he  was  buying 
a  property  in  the  occupation  of  tenants,  and  he  buys 
subject  to  the  leases  such  as  they  are.  The  doctrine 
in  Sugd.  Vend.  ^  Pvrch.  {I)  applies  here,  assuming 
that  there  was  originally  a  misrepresentation,  which  we 
deny,  "  If  a  vendee  proceed  in  the  treaty  for  purchase 
without  objecting  after  he  is  acquainted  with  the  nature 
of  the  tenure,  he  will  be  bound  to  complete  his  contract 
and  cannot  claim  any  compensation.**  Here  the  pur- 
chaser proceeded  for  a  long  time  afler  full  information  of 

the 

(a)   YouvgCj  295.  {g)  11  Beav.  1. 

(6)  7  Ir,  Eg.  Rep.  176.  (A)  5  W.  Rep,  35,  V.'C.  K. 

(c)  1  Ruts.  309.  (i)  15  Beav.  183. 

(d)  15  Beav.  183.  (k)  5  Sim.  227. 
(0  Page  534.  (/)  Page  252  (13/A  edit.) 

(J)  Page  252  {2nd  edU.) 
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the  leases  without  taking  any  objection  in  respect  of  them,        186U 
and  at  last,  when  all  other  objections  had  failed,  be  set  up      !^f^ 
this.    Flint  y.Woodin  (a)  shows  that  the  objection  ought  «. 

to  have  been  taken  sooner.  The  Appellant  was  put  upon  *<»««•• 
inquiry  by  notice  of  the  leases,  and  ought  to  have  ascer- 
tained their  nature  by  applying  to  the  tenants ;  Hall  v. 
Smith  (6) ;  Knight  v.  Bowyer  (c).  The  fact  that  the 
common  decree  only  was  made  cannot  prejudice  us,  we 
could  not  be  bound  to  ask  for  a  declaration  thai  the 
purchase  was  to  be  taken  subject  to  the  leases,  when  no 
objection  had  ever  been  raised  in  Court  or  out  of  Court 
in  respect  of  them.  The  purchaser  here  made  inquiry, 
and  cannot  complain  of  misrepresentation.  It  would  be 
impossible  ever  to  prosecute  with  success  a  specific  per- 
formance suit  as  to  a  large  property,  if  every  existing 
lease,  upon  which  the  best  rent  is  not  reserved,  were  to 
be  considered  an  objection  to  the  title.  At  most  it  is 
only  a  matter  for  compensation. 

Mr.  Craig  in  reply. 

The  Plaintiffs*  argument  as  to  the  effect  of  notice 
assumes  that  he  is  entitled  to  specific  performance  of  the 
agreement  with  a  parol  variation,  which  cannot  be; 
Gunnis  v.  Erhart  (d) ;  Boydell  v.  Drummond  (c).  Collier 
V.  Jenkins  (/)  shows  that  a  lease  for  life  at  a  low  rent 
is  an  objection  to  the  title.  The  Plaintiffs  are  bound  by 
the  decree,  and  the  only  question  it  leaves  open  is 
whether  there  is  a  good  title.  The  case  is  one  in 
which  we  are  not  bound  to  complete  with  compensation ; 
Shachleton  v.  SutcUffe  (g) ;  Perkins  v.  Eade  (A). 


[The 


(a)  9  Harr,  618.  (e)  11  Ent,  142. 

(6)  14  Fa.  426.  (/)  1  Younge,  295. 

(c)  2I>eG.ifJ.  421,  449.  {g)  XDeG.Sf  Sm.  609. 

(<0  1  H.  Blacksi.  289.  (A)  16  Beaw.  193. 
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1861.  [The  purchaser's  counsel  ultimately  stated  that  he 

'^''^  desired  to  take  the  title  with  compensation.] 

HuOBBg 

jjj^*^  Judgment  reserved. 


The  Lord  Justice  Knight  Bruce,  ader  stating 
the  facts,  proceeded  as  follows : — 

N&v,  25.  The  Appellant  says  that  at  present  the  title  (whatever 

may  have  been  its  former  condition)  is  objectionable  only 
on  the  ground  of  some  leases  for  lives  still  in  existence 
(leases  dated  respectively  in  1803,  1810  and  1814),  and 
mentioned  in  the  earlier  certificate,  which  affect  and  com- 
prise portions  of  the  property  agreed  to  be  purchased ; 
on  account  of  these  he  claims  compensation,  not  seeking 
to  reject  the  purchase.  The  Plaintiffs,  the  vendors, 
however  contend  that  the  Defendant  is  bound  to  com- 
plete the  purchase  without  receiving  any  compensation, 
founding  themselves,  in  part  at  least,  on  the  language 
of  the  written  contract  directed  to  be  specifically  per- 
formed, which,  in  describing  the  property,  or  part  of  it, 
has  the  words  "  now  or  late  in  the  several  occupations  of 
Hugh  Roberts  and  others."  And  the  Plaintiffs  say  that 
inasmuch  as  before  and  at  the  time  of  the  sale  parts  of 
the  property  were  occupied  by  Hugh  Roberts  and  others 
under  leases  for  lives,  including  or  consisting  of  the  leases 
for  lives  already  mentioned  to  be  now  subsisting,  and  as 
the  word  "  rents  "  is  in  the  contract,  the  language  of  the 
contract  precludes  the  objection.  My  opinion,  however, 
is  otherwise.  It  appears  to  me  that  for  this  purpose  the 
language  of  the  contract  is  not  sufficiently  clear,  precise, 
or  definite,  and  that,  as  far  as  its  expressions  are  con- 
cerned, the  objection  upon  the  ground  of  the  leases  for 
lives  is  open  to  the  Defendant.  But  the  Plaintiffs  assert 
against  him  that,  independently  of  those  expressions,  he 
was  aware,  before  and  when  he  signed  the  contract,  of 

the 
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the  existence  of  leases  for  lives  afTecting  parts  of  the  1861. 
estate,  and  conducted  himself  after  he  had  signed  it,  in 
such  a  manner  as  to  show  that  he  meant  not  to  insist  on 
the  objection,  but  to  waive  and  abandon  it.  What  would 
have  been  the  effect  of  this  notice,  if  any,  and  of  this 
conduct,  if  there  was  such  conduct,  had  the  claim  or 
one  of  the  decrees  or  decretal  orders  been  differently 
worded,  I  need  not  give,  and  I  abstain  from  giving, 
any  opinion.  But  as  the  claim  and  the  decrees  or  de- 
cretal orders  are  expressed,  I  think  that  neither  the 
notice  to  the  Defendant,  if  any,  previous  to  the  agree- 
ment, nor  his  conduct,  contended  to  show  waiver  and 
abandonment,,  has  any  such  bearing  on  the  question  of 
title  or  of  specific  performance  as  to  render  him  liable  to 
have  a  bad  or  defective  title  forced  on  him  without  com- 
pensation. I  consider  him  accordingly  entitled  to  com- 
pensation upon  account  of  the  existing  leases  for  lives, 
and  to  have  the  two  orders  under  appeal  discharged.  If 
the  parties,  without  prejudice  to  their  respective  rights  of 
appeal  to  the  House  of  Lords,  shall  join  in  wishing  us 
to  fix  the  amount  of  compensation,  we  will  endeavour  to 
do  so.  If  not,  the  matter  must,  I  suppose,  go  back  to 
Chambers.  I  do  not,  at  present,  see  how  interest  on  the 
reduced  purchase-money  can  be  given  against  the  De- 
fendant from  any  period  anterior  to  June^  1860.  If  it 
shall  not  be,  then  the  account  of  rents  will  be  from  no 
earlier  time.  The  purchaser,  as  I  understand,  has  not 
been  in  possession.     We  must  deal  with  the  costs  also. 

The  Lord  Justice  Turner,  after  stating  the  nature 
of  the  appeal,  and  reading  the  particular  of  sale,  pro- 
ceeded as  follows : — 

This  description  of  the  properly,  in  my  opinion,  im- 
ports that  the  vendors  purported  to  sell  an  estate  in  fee- 
simple  in  possession.     There  is  not  on  the  face  of  the 

Vol.  III. — 3.  Z  D.F.J.    particulars 
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ISGl*.  particulars  any  qualification  of  the  interest  in  the  estate 
purported  to  be  offered  for  sale,  and  it  was,  as  I  conceive, 
the  vendors'  duty  to  qualify  upon  the  face  of  the  parti- 
culars the  interest  which  they  intended  to  sell,  if  they 
did  not  intend  to  offer  for  sale  an  unqualified  estate  in 
fee.  Under  these  particulars  of  sale,  therefore,  the 
vendors  were,  in  my  opinion,  bound  to  prove  a  title  to 
an  unqualified  estate  in  fee,  but  this  they  have  fidled  to 
do,  for  part  of  the  property  appears  to  have  been  out 
upon  leases  for  lives,  which  were  subsisting  at  the  time 
of  the  sale  and  are  still  subsisting.  It  was  attempted  on 
the  part  of  the  vendors  to  get  rid  of  this  objection  by 
referring  to  the  conditions  of  sale,  by  one  of  which  it  is 
provided  that  upon  the  purchase  being  completed  the 
purchaser  is  to  be  let  into  the  receipt  of  the  rents  and 
profits  of  the  premises,  and  therefore  it  was  said  that  the 
purchaser  here  had  full  notice  that  he  was  not  buying  an 
estate  in  fee-simple  in  possession,  but  merely  an  estate 
from  which  he  was  to  derive  rents  and  profits.  But 
rents  and  profits  must  mean  ordinary  rents  and  profits, 
and  not  merely  nominal  rents  reserved  upon  leases  for 
lives,  and  if  the  vendors  meant  these  words  ''  rents  and 
profits'*  to  have  any  other  than  their  ordinary  meaning, 
it  was  upon  them  to  have  expressed  upon  the  face  of  the 
conditions  of  sale  the  meaning  which  they  intended  the 
words  to  import.  I  have  no  doubt,  therefore,  that  the 
first  certificate  in  this  case  properly  found  that  a  good 
title  could  not  be  made  to  these  portions  of  the  property 
which  were  out  upon  the  leases  for  lives.  But  the  cer- 
tificate has  gone  on  to  find  that  these  portions  of  the 
property  were  known  by  the  purchaser  at  the  time  of  the 
contract  for  purchase  to  have  been  subject  to  these 
leases  for  lives.  Now  there  are  two  points  to  be  con- 
sidered with  reference  to  that  finding.  In  the  first 
place,  was  that  finding  upon  a  matter  falling  within  the 
reference  to  chambers,  and,  secondly,  was  it  correct  in 

substance  ? 
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substance?  It  clearly  was  not  within  the  reference  to  1861. 
chambers.  What  was  referred  to  chambers  was^  to 
ascertain  whether  a  good  title  could  be  made  to  die 
property,  and  not  whether  there  had  or  had  not  been 
knowledge  on  the  part  of  the  purchaser  of  the  title  being 
insufficient  as  to  particular  portions  of  the  property,  - 1 
should,  however,  have  felt  unwilling  to  dispose  of  the 
case  upon  that  mere  formal  ground,  more  especially  as 
I  apprehend  that  the  matter  came  under  the  personal 
consideration  of  the  Master  of  the  Rolls  in  Chambers. 
I  have,  therefore,  attentively  examined  the  evidence,  and 
I  am  of  opinion  that  it  does  not  support  the  finding  that 
the  purchaser,  when  he  bought  this  property,  bought 
'with  knowledge  that  the  property  was  subject  to  the 
leases  for  lives.  The  consequence,  therefore,  is,  that  the 
finding,  whether  right  in  form  or  not,  is  wrong  in  sub^ 
stance;  and  the  order  refusing  to  vary  the  certificate 
ought,  therefore,  in  my  opinion,  to  be  discharged,  and 
an  order  made  to  vary  the  certificate  by  striking  out  the 
part  which  finds  the  purchaser's  knowledge  at  the  time 
of  the  contract  for  sale.  We  then  come  to  the  order 
made  by  the  Court  on  further  consideration.  The  case 
then  stands  thus : — Upon  the  certificate  varied  according 
to  the  opinion  I  have  expressed  upon  it,  that  there  is  no 
title  to  part  of  the  property  which  was  the  subject  of 
the  contract  for  sale,  the  question  is,  what  is  right  to 
be  done  in  that  state  of  circumstances.  The  purchaser 
has  elected  before  us  to  take  the  property  with  compen^ 
sation.  He  has  a  right  to  do  so,  unless  he  has  precluded 
himself  from  that  right,  for,  generally  speaking,  every 
purchaser  has  a  right  to  take  what  he  can  get,  with 
compensation  for  what  he  cannot  get.  The  question, 
therefore,  upon  this  part  of  the  case  is,  whether  the 
purchaser  has  or  has  not  by  his  conduct  debarred  him- 
self from  the  right  to  have  compensation  in  respect  of 
these  leases  for  lives.     I  am  of  opinion  that  he  has  not. 

Z  2  I  cannot 
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1861.  I  cannot  find  any  sufficient  evidence,  ifi  indeed,  there  is 
any  evidence  at  all,  that  the  purchaser  knew  of  the  leases 
for  lives  before  the  month  of  May^  1857,  and  I  doubt 
whether  he  is  fixed  with  knowledge  of  them  at  that  time, 
though  he  then  knew  that  there  were  leases  of  some 
kind  affecting  these  parts  of  the  property.  But  assuming 
that  he  did  know  of  the  leases  for  lives  at  that  time,  it 
is  clear  from  a  letter  written  by  the  purchaser's  solicitor 
to  the  solicitors  of  the  vendors  in  October^  1857,  that  an 
objection  had  been  taken  in  respect  of  them,  and  had 
not  at  the  time  of  writing  that  letter  been  waived.  It 
would  be  a  strong  decision  to  say,  that  waiver  of  the 
objection  ought  to  be  implied  from  the  lapse  of  time 
between  that  period  and  the  5th  of  March  following,  on 
which  day  the  claim  was  filed,  and  I  cannot  find  any 
evidence  that  there  was  in  fact  such  waiver.  I  do  not 
indeed  find  that  the  leases  were  again  specifically  men- 
tioned during  that  interval,  but  there  is  abundant  evi- 
dence of  the  purchaser's  continuing  to  insist  that  his 
requisitions  had  not  been  answered.  The  vendors  might 
perhaps  understand  this  as  referring  only  to  the  formal 
written  requisitions,  which  did  not  refer  to  the  leases,  as 
their  existence  was  not  known  to  the  purchaser  when 
the  written  requisitions  were  delivered.  As,  however,  an 
objection  had  been  taken  in  respect  of  the  leases,  I  think 
we  cannot  thus  limit  the  objections  on  which  the  pur- 
chaser continued  to  insist.  I  am  of  opinion,  therefore, 
that  though  the  purchaser's  conduct  may  have  been,  and 
probably  was,  such  as  to  prevent  his  getting  rid  of  the 
purchase,  it  was  not  such  as  to  preclude  him  from  com- 
pensation, and  that  the  order  on  further  consideration 
cannot  be  maintained. 

The  question  has  been  raised  in  argument,  whether 
the  point  of  waiver  of  right  to  compensation  was  open 
upon  the  pleadings.     I  do  not  intend  to  give  any  con- 
cluded 
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eluded  opinion  on  this  question^  but  it  appears  to  me        1861. 

that  waiver  of  compensation  may  stand  on  a  different 

footing  from  waiver  of  objections  to  title.     The  question 

may  stand  thus : — Suppose  the  usual  reference  as  to  title 

to  have  been  directed,  the  pleadings  raising  no  other 

question  than  that  of  title,  and  a  certificate  to  be  made 

finding  that  no  title  is  shown  to  a  part  of  the  property. 

The  Court  has  then  to  decide  whether  the  contract  is 

^  thereby  put  an  end  to.     If  the  part  to  which  no  title  is 

^  shown  is  not  material  to  the  enjoyment  of  the  rest,  the 

>  Court  holds  that  the  contract  is  not  put  an  end  to,  and 

t  it  has  then  to  do  justice  between  the  parties.    The  justice 

1^  of  the  case  may  be  to  decree  specific  performance,  with 

]       -     compensation  if  the  right  to  compensation  has  not  been 

waived,  but  without  compensation  if  the  right  to  it  has 

been  waived,  and  thus  the  question  of  waiver  may  be  let 

in,  though  not  raised  by  the  pleadings.     It  is,  however^ 

in  my  opinion,  unnecessary  to  decide  this  point,  as  the 

case  of  waiver  of  compensation  appears  to  me  wholly  to 

ful  on  the  evidence. 

The  certificate  of  June,  1860,  will  therefore  be  varied 
by  omitting  the  part  which  finds  that  the  purchaser  knew 
of  the  existence  of  the  leases.  The  two  orders  will  be 
discharged,  and  a  reference  to  ascertain  the  amount  of 
compensation  directed. 
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Nov.  4,  5,  BEN  HAM  V.  KEANE. 

6,25. 

Be/ore  The     fTlHIS  was   an  appeal   by  Mr.  Beavan,   a  judgment 

TICKS.  creditor  of  the  late  Lord  Mamington,  from  a  de- 

The  priority  as  cision  of  the  V ice-Chancellor  Sir  W,  P,  Wood  as  to  the 

a^±f  Pri-ties  of  incumbrances  on  some  property  of  Lord 

a  judgment       Jfominffton  in  Middlesex. 

registered  in 

the  MiddUsex 

registry  over         The  several  incumbrances,  as  ascertained  in  the  suit, 

which,  though   which  was  a  suit  by  another  judgment  creditor  to  enforce 

^i^r  •"  ^"I^*  his  judgment,  were  as  follows  :— 
IS  later  in  order         jo  » 

on  the  Mi^^        ^'  ^^'  BeavarCs  judgment,  entered  up  on  the  29th  of 
rf&iftr  registry,  October,  1836.     It  was  registered  in  the  Common  Pleas 

IS  not  lost  by  ,  .  n    i     o     e\    ry  it  r\  t   i       i    /» 

reason  of  the     on  the  passing  of  1  &  2  Vtct,  c.  110,  and  had  from  time 
^'tlo^T^  ^^^'   ^  ''™®  ^^^^  ^"'y  re-registered.     It  was  not  registered  in 
notice  of  such    the  Middlesex  registry  till  the  10th  of  November,  1857. 
earlier  judg- 
ment at  the  2.  Robins  s  judgment,  entered  up  and  registered  in 
jud^entis      the  Common  Pleas  on  the  15th  of  April,  1846,  but  not 
entered  up.       re-registered  till  March,  1858.      It  was  registered   in 
Middlesex  on  the  16th  of  May,  1846.     This  judgment 
was  assigned  to  a  trustee  for  the  Plaintiff  on  the  27th  of 
February,  1858. 

3.  Smith's  judgment,  entered  up  on  the  1st  oi  May, 
1846,  registered  in  the  Common  Pleas  on  the  19th  of 
June,  1846,  and  subsequently  from  time  to  time  duly 
re-registered.  Registered  in  Middlesex  on  the  5th  of 
July,  1861. 

4.  The  Plaintiff's  judgment,  entered  up  and  registered 

in  the  Common  Pleas  on  the  24th  of  May,  1847,  and 

from  time  to  time  duly  re-registered.      Registered  in 

Middlesex  on  the  4th  oi  January,  1848. 

5.  Daniel 
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5.  Daniel  Keane's  mortgage,  dated  the  ^th  o( August,  1861. 
1847,  and  registered  in  Middlesex  on  the  following  day. 
Subsequently,  on  the  16th  o{  February,  1850,  this  mort- 
gage was  transferred  to  David  D.  Keane,  in  trust  for 
Daniel  Keane,  and  by  a  deed  of  even  date  the  equity  of 
redemption  was  conveyed  to  Daniel  Keane. 

6.  A  sub-mortgage  of  Daniel  Keane's  interest  in  this 
property  made  to  Landon  and  D.  D.  Keane  on  the  24th 
oi  December,  1853. 

Daniel  Keane,  when  he  took  his  mortgage,  had  notice 
of  BeavarCs  judgment,  and  it  was  contended  that  Robins, 
the  Plaintiff^  and  Landon  and  D.  D.  Keane  also  had 
notice  of  it  at  the  times  when  they  respectively  entered 
up  their  judgments  and  took  their  security. 

The  Chief  Clerk  certified  the  priorities  according  to 
the  dates  of  the  Middlesex  registrations.  Mr.  Beavan 
and  Landon  and  D.  D.  Keane  took  out  summonses  to 
vary  this  certificate. 

The  Vice-Chancellor  held,  (1)  That  notice  was  im- 
material as  between  judgment  creditors,  and  that  the 
Plaintiff  therefore  in  respect  of  his  own  judgment  and 
that  of  Robins  did  not  lose,  by  reason  of  notice,  the 
priority  over  Beavan  to  which  he  was  entitled  by  prior 
registration  in  Middlesex  ;  (2)  That  Keane  having  taken 
his  security  with  notice  of  Beavan^s  judgment  must  be 
postponed  to  Beavan;  (3)  That  Landon  and  D.  D, 
Keane  had  priority  over  Robins,  by  reason  of  Robins^s 
omission  to  re-register ;  (4)  That  if  the  proceeds  of  the 
estate  were  not  more  than  sufficient  to  satisfy  the  two 
judgments  belonging  to  the  Plaintiff,  Beavan  must  be 
postponed  to  Landon  and  D,  D.  Keane, 

His 
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1861.  His  Honor  therefore  settled  the  order  of  priority  as 

follows : — 

1.  The  PlaintifTs  own  judgment. 

2.  London  and  D,  D,  Keane*s  mortgage. 

3.  Robins's  judgment  belonging  to  the  Plaintiff. 

4.  Beavan's  judgment. 

5.  Daniel  Keane's  interest. 

But  this  was  to  be  without  prejudice  to  any  questions 
between  the  FlaintifT,  London  and  2>.  D.  Keone,  and 
Beavan  with  respect  to  London  and  D,  D.  Kean£s 
mortgage  debt,  in  case  the  proceeds  of  the  estate  should 
be  more  than  sufficient  to  satisfy  the  two  judgments 
belonging  to  the  Pkintifr(a). 

Mr.  Beavan  appealed  from  this  decision,  contending 
that  all  the  subsequent  judgment  creditors  had  notice  of 
his  judgment  at  the  times  when  theirs  were  entered  up, 
and  that  he  therefore  was  entitled  to  rank  as  the  first 
incumbrancer. 

The  Solicitor-General  (Sir  R.  Palmer)  and  Mr.  Cole 
for  the  Appellant 

Mr.  Beavan's  judgment  was  registered  in  the  general 
register  before  any  of  the  other  incumbrances  were  in 
existence,  but  it  was  not  registered  in  Middlesex  until 
after  they  had  all  been  registered  there.  All  the  other 
incumbrancers,  however,  had  notice  of  his  incumbrance. 
The  Vice-Chancellor  considered  that  a  purchaser  was 
affected  by  notice  of  a  judgment  though  not  registered  in 
Middlesex,  and  that  Daniel  Keane  must  therefore  be 
postponed  to  Beavan,  as  in  Proctor  v.  Cooper  (i),  but 
he  held  that  notice  of  a  prior  judgment  has  no  effect  on 
a  judgment  creditor,  the  result  of  which  is  that  Beavan 

must 

(fl)  1  Johns,  *  H.  685.  (6)  2  Drew.  1 ;  1  Jur.,  N.  S.  149. 
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must  be  postponed  to  all  the  incumbrancers  except  1861. 
Keane.  This  is  a  new  doctrine.  We  contend  that  the 
conscience  of  the  subsequent  judgment  creditor  is 
affected  by  notice  of  our  prior  judgment^  just  as  much 
as  by  notice  of  a  prior  charge  arising  ex  contractu ;  Lee 
V.  Green  {a) ;  the  judgment  having  given  Mr.  Beavan 
an  interest  of  exactly  the  same  nature  as  if  Lord  Morn-' 
Angton  had,  by  writing,  agreed  to  charge  the  land.  The 
principle  which  the  Vice-Chancellor  has  propounded  is, 
that  a  judgment  creditor  with  notice  is  in  a  better  position 
than  a  purchaser  with  notice.  This  must  be  considered 
both  on  the  statutes  and  on  the  authorities.  Compare 
4  &  5  Will  &  Mary,  c.  20,  s.  3,  and  7  Anne,  c.  20,  s.  18. 
There  is  nothing  in  the  statutes  to  show  that  they  are  to 
be  construed  more  favourably  for  subsequent  judgment 
creditors  than  for  subsequent  purchasers.  Now  to  look 
at  the  case  upon  the  authorities.  The  general  principle 
as  to  the  effect  of  notice  in  cases  of  this  nature  is  laid 
down  in  Le  Neve  v.  Le  Neve  (i),  where  Lord  Hardwiche 
says,  *^  Now  if  a  person  does  not  stop  his  hand,  but  gets 
the  legal  estate,  when  he  knew  the  right  in  equity  was  in 
another,  machinatur  ad  circumveniendum ;  and  it  is  a 
maxim  too  in  our  law  that  fraus  et  dolus  nemini  patro- 
cinari  debent."  In  Davis  v.  Strathmore{c),  which  arose 
under  the  Docketing  Act,  Lord  Eldon  refers  to  the  cases 
under  the  Registry  Acts  as  analogous,  and  his  observa- 
tions show  that  he  saw  no  difference  between  the  cases  of 
a  prior  purchaser  and  a  prior  judgment  creditor.  A 
purchaser  has  no  equity  against  a  prior  judgment  creditor 
of  whose  judgment  he  had  notice,  he  did  not  deal  for  the 
land  on  the  footing  that  there  was  no  judgment.  A 
fortiori,  a  judgment  creditor  has  no  equity  «gainst  a  prior 
judgment  creditor  of  whose  judgment  he  had  notice,  for 

he 

(a)  6  De  G.,  M.  <J  G.  155.  (c)  16  Vts.  419. 

(6)  3  Atk.  655. 
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1861.  he  gels  a  charge  only  on  what  remains  in  bis  debtor.  A 
judgment  creditor  becomes  an  incumbrancer  on  what  he 
can  get ;  he  takes  the  estate  as  he  finds  it.  His  charge 
extends  only  to  what  the  debtor  could  honestly  have  sold 
to  a  purchaser,  and  what  the  purchaser  could  have  kept 
Here  a  judgment  creditor  has  been  held  to  acquire  a 
valid  charge  on  what  a  purchaser,  knowing  the  circum- 
stances, could  not  have  kept.  A  judgment,  though  not 
registered  in  Middlesex^  is  not  null,  but  gives  an  inchoate 
title,  which  a  person  having  knowledge  of  it  is  not  at 
liberty  to  disregard.  TunstaU  v.  Trappes  (Gosling's 
Case)  (a)  proceeds  on  the  proposition  laid  down  by  Lord 
JEldoUj  that  no  person  claiming  under  a  judgment  debtor 
with  notice  of  the  judgment  can  defeat  the  judgment. 
The  principle  is  that  a  judgment  is  a  charge  which  no 
one  having  notice  of  it  can,  in  equity  and  good  con- 
science, disregard ;  Sugd.  Vend,  ^  Purch,  (Jb).  The  sta- 
tute 1  &  2  VicL  c.  110,  s.  13,  contains  nothing  to  put  a 
prior  judgment  creditor  in  a  worse  position  than  he  was 
in  before  the  passing  of  that  Act ;  it  would  seem  rather 
to  put  him  in  a  better  position,  for  it  gives  him  an  interest 
of  the  same  nature  as  if  it  had  arisen  from  contract  The 
decisions  on  this  section  have  determined  two  points: 
first,  that  the  section  does  not  turn  a  judgment  creditor 
into  a  purchaser,  so  as  to  enable  him  to  defeat  a  voluntary 
settlement;  Beavanv.  Lord  Oxford (c);  secondly,  that 
the  judgment  only  operates  upon  what  is,  in  the  view  of  a 
Court  of  Equity,  the  debtor's  property ;  that  which  he 
could  dispose  of  without  wronging  any  other  person; 
Whiiworth  v.  Gavgain  (rf) ;  so  that  the  interest  of  the 
judgment  creditor  is  substantially  the  same  as  if  the  debtor 
had  given  him  a  charge  by  a  writing,  mentioning  every 
existing  charge  and  lien  on  the  property.     Now  it  has 

been 

(a)  3  Sim.  301.  (r)  6  Be  G.,  M.  *  G.  507. 

(6)  Pflge66l  (IIM  edit.).  (d)  1  Phili.  728. 
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been  urged  that  we  must  impart  into  this  section  that  a  1861. 
judgment  is  not  to  take  effect  under  it  in  a  register  county 
until  registration.  The  statute  contains  nothing  to  that 
effect  The  decisions  at  law.  Doe  v.  AUop  (a) ;  West* 
brooke  v.  Bit/the  (i),  and  Hughes  y.  Lwnley  (c\  are  im- 
material, the  point  being  a  purely  equitable  one.  The 
only  case  raising  a  prim^  facie  difficulty  in  our  way  is 
Johnson  v.  Holdsworth  (rf).  The  decision  there  is  diffi- 
cult to  be  supported ;  but  it  goes  no  further  than  this, 
that  the  judgment  creditor,  who  had  not  registered  at  all 
in  the  county,  had  no  such  direct  interest  in  the  land  as 
to  make  him  a  necessary  party  to  a  suit  by  a  person 
having  a  title  paramount  to  his.  The  Court  is  very 
much  disposed  to  dispense  with  the  presence  of  puisne 
judgment  creditors  in  a  foreclosure  or  redemption  suit. 
Robinson  v.  Woodward  (c)  shows  the  effect  of  notice. 
As  between  Beavan  and  Landon,  how  is  it  made  out 
that  Beavan  has  lost  his  priority ;  the  only  case  being 
that  there  are  two  persons,  Robins  and  the  Plaintiff,  who 
have  rights  against  one  of  them,  but  not  against  the 
other.  The  Plaintiff  has  been  put  above  Robins^ 
because  the  Plaintiff  is  above  Landon,  and  London  is 
above  Robins.  If,  then,  the  property  is  enough  to  pay 
the  Plaintiff  and  Landon,  no  further  question  can  arise. 
Beavan  comes  before  London,  and  if  there  be  any 
privity  between  them,  then  out  of  what  is  coming  to 
Landon  Beavan  must  be  paid. 

Mr.  Roli,  Sir  H.  M.  Cairns  and  Mr.  Southgaie  for 
the  Plaintiff. 

There  are  three  points  in  the  case : — 1.  Does  an  un- 
registered judgment  affect  land  in  Middlesex  as  against 

anybody. 

(a)  5  B.^  Aid.  142.  (d)  1  Sim.,  N.  S.  106. 

(6)  3  Ell.  if  Bl.  737.  (e)  4  De  G.  ^  Sm.  562. 

4  Ell.  4-  Bl.  274. 
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anybody.  2.  If  an  unregistered  judgment  in  Middlesex 
is  good  against  a  person  taking  with  notice,  we  contend 
that  it  can  only  be  so  as  against  a  person  taking  by 
contract  and  not  as  against  a  judgment  creditor.  3.  If  a 
judgment  creditor  can  be  considered  as  a  person  claiming 
by  contract  for  this  purpose,  notice  will  be  ineffectual, 
unless  he  had  it  by  the  time  when  he  advanced  his 
money. 

On  the  first  point  the  words  of  the  18th  section  of  the 
Middlesex  Registry  Act  seem  quite  clear,  if  taken  by 
themselves  apart  from  the  authorities.  If  the  forms  are 
not  complied  with  there  is  no  judgment  affecting  the 
lands,  and  such  was  the  opinion  of  Lord  Eldon;  Davies  v. 
Lord  Strathmore  (a).  The  decision  in  Johnson  v.  Holds^ 
worth  (b)  is  to  the  same  effect.  Thinstall  v.  Trappes  (c) 
was  decided  on  the  construction  of  a  different  statutory 
provision,  and  on  the  assumption  that  it  was  governed 
by  Le  Neve  v.  Le  Neve.  There  is  a  distinction  between 
the  Middlesex  Registry  Act  and  the  Docketing  Acts.  If 
an  enactment  is,  that  an  instrument  shall  be  void  against 
particular  persons,  if  certain  forms,  the  object  of  which 
is  the  giving  of  notice,  are  not  complied  with,  a  person 
who  has  notice  is  bound,  though  they  are  not  complied 
with ;  but  the  case  stands  on  quite  a  different  footing  if 
the  enactment  is,  that  the  lands  shall  not  be  affected  at 
all  if  the  forms  are  not  complied  with.  Now  the 
Docketing  Act,  4  &  5  W.  &  M.  c.  20,  contains  no  pro- 
vision that  an  undocketed  judgment  shall  not  affect  the 
land,  but  only  that  it  shall  be  void  as  against  certain 
persons,  but  the  Middlesex  Registry  Act  does.  Lord 
RedesdaU  in  Bushell  v.  Bushell  {d)  draws  this  distinction, 
in  observing  on  the  difference  between  the  English  and 

Irish 

(a)  16  Vei.  419.  (c)  3  Sim.  301. 

(6)  I  Sim ,  ^.  S.  106.  {d)  1  Sch.  *  Uf.  90. 


CASES  IN  CHANCERY. 

Irish  Registry  Acts.  The  preamble  of  the  Middlesex 
Act  supports  the  view  for  which  w6  contend.  In  cases 
falling  under  the  16th  section  of  the  Statute  of  Frauds, 
Courts  of  Equity  have  declined  to  interfere  on  the  ground 
of  notice.  Robinson  v.  Woodward  {a)  did  not  turn  on 
the  Registry  Act,  but  on  1  &  2  VicL  c.  110;  Sug. 
Vend.^Purck.{b). 

If,  however,  Tunstall  v.  Trappes  be  considered  as 
laying  down  sound  law,  we  say  that  the  doctrine  does 
not  apply  to  a  subsequent  judgment  creditor,  but  only 
to  a  person  taking  by  contract.  The  reason  why  notice 
affects  a  purchaser  is,  that  he  is  privy  to  a  fraud  by  his 
vendor,  he  contracts  with  the  vendor  for  what  he  knows 
that  the  vendor  cannot  in  good  conscience  give  him. 
But  a  judgment  creditor  stands  on  quite  a  different 
footing,  he  claims  against,  not  through,  his  debtor,  and 
there  is  nothing  attaching  on  his  conscience  so  as  to 
deprive  him  of  the  benefit  of  the  provisions  as  to  re- 
gistry. A  purchaser  by  virtue  of  his  contract  comes 
into  the  position  of  his  vendor,  and  is  in  no  better 
situation  than  he,  except  so  far  as  he  may  protect  him- 
self by  reason  of  want  of  notice :  a  judgment  creditor 
comes  to  take  what  the  law  will  give  him. 

The  Stat.  I  &  2  Vict.  c.  110,  does  not  place  a  judg- 
ment creditor  in  the  position  of  a  mortgagee  by  con- 
tract ;  Beavan  v.  Lord  Oxford  (c) ;  Hawkins  v.  Gather^ 
cole  (d) ;  Eyre  v.  M'Dowell  (e). 

Mr.  Willcock  and  Mr.  De  Gex  for  Landon  and  Keane. 

In  a  case  like  Le  Neve  v.  Le  Neve^  the  second  pur- 
chaser combines  with  the  vendor  to  defeat  the  right  of 

the 
(a)  ADeG.^  Sm,  562.  (d)  Ibid.  1. 

(6)  Page  431  (13M  edit.).  {e)  9  H.  of  L.  Cat.  619. 

(c)  6  De  G.,  M.  *  G.  507. 
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1861.  the  first  purchaser  to  the  specific  thing  contracted  for. 
This  is  a  fraud,  and  that  is  the  ground  on  which  the 
cases  put  it;  Jolland  v.  Stainbridge  (a) ;  Wyatt  v.  Bar* 
w€ll(b).  The  case  of  a  judgment  creditor  is  wholly 
different;  he  does  not  bargain  for  a  security  on  any 
specific  thing ;  he  may  not  even  know  of  the  existence 
of  the  particular  estate  at  the  time  when  he  enters  up 
his  judgment.  There  is,  therefore,  nothing  to  affect  his 
conscience  so  as  to  deprive  him  of  the  benefit  of  the  pro- 
visions of  the  statute. 

Mr.  Archibald  Smith  for  Daniel  Keane. 

The  Solicitor-General  in  reply. 

The  absence  of  a  preamble  in  the  second  Middlesex 
act  is  in  my  favour,  for  it  shows  that  the  policy  of  the 
second  act  was  not  different  from  that  of  the  first.  The 
object  of  the  act  was  to  enable  persons  dealing  with  the 
land  to  obtain  notice  of  prior  dealings  with  it;  and  the 
cases  decide  that  its  policy  is  not  to  avoid  altogether 
instruments  which  do  not  comply  with  its  provisions  as 
against  persons  who  have  notice  of  them.  The  remarks 
of  Lord  Eldon  in  Davis  v.  Earl  of  Strathmore  (c)  do 
not  bear  the  construction  which  the  Respondents  put 
upon  them.  He  cannot  have  meant  to  say  that  the  case 
before  him  must  have  been  decided  the  other  way  under 
the  Registry  Acts.  His  words  are  somewhat  obscure,  but 
his  meaning  is  sufficiently  plain,  that  he  considered  it 
established  by  the  authorities  that  actual  notice  took 
away  the  effect  of  an  omission  to  register  in  Middlesex^ 
and  that  he  felt  the  importance  of  having  a  similar  rule 
as  regarded  the  effect  of  notice  where  there  had  been  an 
omission  to  docket.     There  is  no  reason    why  notice 

should 

(fl)  3  Vei.jun.  478.  (c)  16  F«.  419. 

(6)  19  Vet,  435. 
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should  have  less  effect  under  the  Registry  Acts  than  under  1861. 
the  Docketing  Act,  the  words  of  the  Docketing  Act  as 
regards  purchasers  being  quite  as  strong  as  those  of  the 
Registry  Act  The  Vice-Chancellor  of  England^  in  Tun- 
stall  V.  TrappeSf  rightly  treated  Davis  v.  JBkirl  of 
Strathmore  as  in  point,  and  his  decision  is  referred  to 
with  approbation  in  Neate  v.  Duke  of  Marlborough  {a). 
Then  as  regards  the  difference  between  a  judgment  cre- 
ditor and  a  purchaser,  the  stat.  1  &2  Vict.  c.  110  altered 
the  position  of  the  judgment  creditor  and  made  a  judg- 
ment a  specific  incumbrance ;  RolUston  v.  Morton  {b). 
The  provisions  of  this  act  are  not  to  be  mixed  up  with 
the  Registry  Act  by  importing  into  the  former,  after  the 
words  "  as  if  he  had  by  writing  agreed  to  charge  the 
same,"  the  words  ''and  such  charge  had  been  duly  re- 
gistered." Such  an  interpolation  is  absurd  and  unne- 
cessary. The  two  statutes  run  well  together.  The 
subsequent  judgment  creditor  who  registers  first  having 
notice  of  the  prior  judgment,  the  question  is,  whether  he 
has  not  notice  of  such  an  interest  in  the  land  as  he  is 
not  at  liberty  to  disregard.  Robinson  v.  Woodward  (c) 
clearly  involves  a  decision  of  the  question,  for  the  issues 
would  not  have  been  directed  if  not  material.  In  New^ 
lands  V.  Painter  (d)  a  judgment  creditor  was  not  allowed 
to  take  in  execution  property  which  in  equity  belonged 
to  the  wife,  though  the  legal  interest  was  in  the  husband. 
This  was  applying  the  principle  against  a  judgment  cre- 
ditor. No  matter  whether  the  dealing  is  by  way  of 
contract  or  not,  notice  of  another  person's  title  to  the 
property  is  the  point.  What  difference  is  there  between 
a  judgment  creditor  and  a  purchaser  in  favour  of  the 
former  ?  A  purchaser  has  a  right  to  buy  what  belongs 
to  the  vendor ;  a  judgment  creditor  has  a  right  to  take 

all 

(a)  ZMifC,  407,  416.  (c)  A  DeG.Sf  5m.  562. 

(6)  1  Dm.  ^  War.  195.  (d)  4  M.  ^  C.  408. 
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1861.  all  that  belongs  to  his  debtor,  but  no  more.  It  has  been 
urged  that  notice  must  be  given  before  the  money  is 
paid.  No  doubt  if  a  person  contracts  for  a  specific  pro- 
perty, and  pays  his  money,  without  notice,  he  may  after- 
wards get  in  the  legal  estate  and  protect  himself  by  it. 
But  a  judgment  creditor  does  not  advance  his  money  on 
the  faith  of  having  a  specific  interest  in  the  property. 
The  argument  for  the  Respondents  on  this  point  is  a 
revival  of  the  argument  which  failed  in  Whitwartk  v. 
Gaugain.  Suppose  a  person  purchased  partly  in  con- 
sideration of  a  pre-existing  debt,  surely  notice  would 
affect  him  if  he  had  it  before  the  purchase,  though  he 
had  it  not  at  the  time  when  the  debt  was  originally  con- 
tracted. 

Judgment  reserved. 


The  Lord  Justice  Turner. 

Kov.  25.  The  question  on  which  we  reserved  our  judgment  in 

this  case,  and  which  we  have  now  to  dispose  of,  is, 
whether  the  Defendant  Beavan,  a  judgment  creditor  of 
the  late  Lord  Mornington,  is,  as  to  a  freehold  house  in 
Saville  Row,  in  the  county  of  Middlesex,  of  which  the 
late  lord  was  seised  in  fee,  entitled  to  priority  over  the 
Plaintiff,  who  is  also  a  judgment  creditor  of  the  late  lord, 
and  the  assignee  of  another  judgment  against  him  ob- 
tained by  Mr.  L.  T.  Robins.  The  judgment  of  the  De- 
fendant Beavan  is  long  prior  in  date  to  the  judgments  of 
the  Plaintiff  and  of  Robins,  It  was  duly  entered  upon 
the  register  of  the  Court  of  Common  Pleas,  and  has, 
from  time  to  time,  been  duly  re-registered  in  that  Court ; 
but  it  was  not  entered  upon  the  register  of  the  county  of 
Middlesex  until  long  after  the  judgments  of  the  Plaintiff 
and  Robins  had  been  entered  upon  that  register.  Robins, 
however,  when  he  obtained  his  judgment  and  entered  it 

upon 
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upon  the  Middlesex  registry  had  notice  of  the  Defendant  1861. 
BeavarCs  judgment.  It  was  not  disputed  and  could  not 
be  denied  that,  independently  of  this  notice,  the  Plaintiff's 
judgment  and  jRoiiwss  judgment  would,  by  virtue  of  the 
Middlesex  Registry  Act,  be  entitled  to  priority  over  the 
Defendant  BeavarCs  judgment.  It  is,  therefore,  upon 
the  notice  the  question  of  priority  depends,  and  it 
being  necessary  to  determine  the  effect  of  the  notice  in 
settling  the  priority  of  Bobins's  judgment,  it  may  be 
convenient  to  assume  for  the  present  that  the  Plaintiff 
stands  as  to  notice  upon  the  same  footing  as  Bobins. 
The  Vice-Chancellor  Sir  Wm.  Page  Wood,  upon  appeal 
from  whose  judgment  this  question  comes  before  us,  has 
been  of  opinion  that  the  notice  was  immaterial,  and  that 
the  Defendant  Beavan  was  not  therefore  entitled  to  the 
priority  claimed  by  him.  I  am  also  of  opinion  that,  as 
between  these  parties,  notice  was  not  material,  and  I 
agree,  therefore,  in  the  Vice-Chancellor's  conclusion. 

It  may  be  well,  in  the  first  place,  to  consider  the  case 
with  reference  to  the  rights  of  a  prior  and  subsequent 
judgment  creditor,  independently  of  the  statutory  provi- 
sions for  the  docketing  and  registry  of  judgments,  and 
independently  also  of  the  statute  1  &  2  Vict.  c.  110.  A 
judgment  creditor  had,  under  the  Statute  of  Westminster 
the  2nd,  a  right  to  take  in  execution  a  moiety  of  his 
debtor's  lands;  and  purchasers  or  mortgagees  of  the 
lands,  subsequently  to  the  judgment,  took  them  subject 
to  that  right.  Judgment  creditors  had  thus  a  lien  on  the 
lands  of  their  debtors.  They  had  a  right  to  seize  and 
hold  them  for  the  payment  of  their  debts,  but  this  lien 
was  general  and  not  specific.  The  judgment  debts  might 
be  satisfied  out  of  the  personal  estate  of  the  debtors,  and 
the  land  might  not  be  resorted  to  at  all,  or  some  lands 
might  be  resorted  to  and  others  not.  It  was  a  lien  too 
which  was  common  to  all  the  judgment  creditors  of  the 

Vol.  Ill — 3.  A  A  D.F.J,    same 


330  CASES  IN  CHANCERY. 

1861.  same  debtor.  The  existence  of  a  prior  judgment  could 
not  prevent  a  subsequent  judgment  creditor  from  issuing 
execution  against  his  debtor's  lands;  and  if  he  took 
them  in  execution  he  could  hold  them  at  law,  at  least 
until  the  prior  judgment  creditor  proceeded  at  law  under 
his  judgment  to  recover  them,  and  even  after  such  reco- 
very he  would  still,  as  I  apprehend,  have  a  right  at  law 
subject  to  the  right  of  the  prior  judgment  creditor. 
Could  then  a  Court  of  Equity  be  called  upon  to  interpose 
in  favor  of  the  prior  judgment  creditor  ?  To  postpone 
the  subsequent  judgment  creditor  in  equity  upon  the 
ground  of  his  having  had  notice  of  the  prior  judgment 
would,  as  it  seems  to  me,  be  to  deprive  the  former  of  the 
fruit  of  his  legal  diligence  in  favor  of  the  latter,  who  has 
failed  to  exercise  that  diligence,  a  course  which  a  Court 
of  Equity,  so  far  as  I  am  aware,  has  never  adopted. 
When,  therefore,  the  statutory  provisions  for  the  docket- 
ing and  registry  of  judgments  were  introduced,  there 
was  not  and  could  not  be,  as  1  conceive,  any  right  on  the 
part  of  a  prior  judgment  creditor  to  call  upon  a  Court  of 
Equity  to  give  him  priority  over  a  subsequent  judgment. 
If  he  could  gain  advantage  at  law  by  first  issuing  execu- 
tion, of  course  he  would  keep  that  advantage,  but  if  he 
could  not,  I  can  see  no  ground  on  which  he  could  be 
entitled  to  call  upon  a  Court  of  Equity  for  its  aid.  I 
have  not,  of  course,  forgotten  that  in  the  case  before  us 
there  was  no  elegit  upon  any  of  the  judgments,  but  there 
was  a  legal  right  to  issue  execution,  and  with  such  a 
legal  right  a  Court  of  Equity  could  not,  as  I  apprehend, 
in  the  view  which  we  are  now  considering  have,  in  any 
way,  interfered.  There  is  no  instance,  so  far  as  I  am 
aware,  of  its  having  done  so  or  even  been  called  upon  to 
do  so«  This,  as  it  seems  to  me,  must  have  been  the 
position  of  a  case  of  this  description  before  the  introduc- 
tion of  the  statutory  provisions  for  docketing  and  regis- 
tering judgments. 

Then 


CAJSES  IN  CHANCERY.  331 

Then  what  was  the  effect  of  those  statutory  provisions?  1861. 
It  is  not  necessary  for  us  now  to  consider  the  effect  of 
the  Docketing  Act,  but  undoubtedly  the  Middlesex 
Registry  Act,  with  which  alone  we  have  now  to  deal, 
took  away  as  to  lands  in  Middlesex  any  legal  priority  or 
right  to  priority  of  an  unregistered  judgment,  by  enacting 
that  no  judgment  should  bind  the  land  until  it  was  regis- 
tered. The  circumstance  of  the  legal  priority  or  right 
to  priority  being  thus  taken  away  certainly  could  not 
give  the  right  to  priority  in  equity,  although  it  might  not 
take  away  that  right  if  it  existed  before,  and  the  argu- 
ment, therefore,  is  reduced  to  this,  that  there  was  such 
an  equitable  right  before  the  introduction  of  these  sta-^ 
tutory  provisions.  It  may  be  remarked  in  passing,  that, 
if  this  was  the  case,  it  is  most  singular  that,  having 
regard  to  the  purpose  of  these  statutes,  no  trace  of  it  is 
to  be  found  in  any  of  them,  and  no  instance  is  found, 
either  before  or  since  the  statutes,  of  the  interference 
of  Courts  of  Equity  with  the  priorities  of  judgment  cre- 
ditors ;  but  it  was  argued  that  such  interference  was  due 
upon  the  principles  of  equity, —  that,  according  to  the 
settled  doctrine  of  the  Court,  purchasers  and  mortgagees 
are  bound  by  notice  of  a  judgment  not  docketed,  and, 
as  it  was  said,  also  by  notice  of  a  judgment  not  regis- 
tered, and  it  was  insisted  that  this  doctrine  applies 
between  different  judgment  creditors  as  much  as  be- 
tween judgment  creditors  and  purchasers  or  mortgagees. 
Whether  purchasers  or  mortgagees  of  lands  in  Middlesex 
are  or  are  not  bound  by  notice  of  an  unregistered  judg- 
ment, is  a  question  which  was  much  discussed  in  the 
course  of  the  argument  before  us.  With  respect  to  this 
question  it  may  be  right  to  say,  that  looking  not  merely 
to  the  case  of  Le  Neve  v.  Le  Neve  (a),  but  to  the  autho- 
rities referred  to  in  it,  and  to  the  case  of  Davis  v.  Earl 

of 

(a)  3  Atk.  665. 
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18G1.  9/  Strathmore  {a)y  as  to  which,  having  regard  to  what 
had  been  decided,  it  cannot,  I  think,  be  doubted  what 
the  opinion  of  Lord  JSldon  was,  and  looking  also  to  the 
cases  of  Tunstall  v.  Trappes  (ft),  and  Robinson  v.  Wooct- 
ward{c),  I  should  hesitate  very  long  before  venturing 
to  intimate  any  doubt  upon  the  point,  but  I  do  not  think 
it  is  necessary  for  us  to  decide  the  question.  Assuming 
that  purchasers  and  mortgagees  are  so  bound,  we  must, 
'  before  we  venture  to  apply  the  same  rule  between 
difTerent  judgment  creditors,  consider  the  different  posi- 
tions of  purchasers  and  mortgagees  and  of  judgment 
creditors,  and  consider  also  whether  the  principles  which 
have  governed  the  decisions  as  to  the  one  class  do  or  do 
not  apply  to  the  other.  Judgment  creditors  are  cer- 
tainly not  purchasers  or  mortgagees  within  the  meaning 
of  the  Registry  Act,  and  when  we  look  to  the  principle 
on  which  purchasers  and  mortgagees  are  held  to  be 
bound  by  notice  of  an  unregistered  judgment,  it  appears 
to  be  this,  that  the  purchaser  or  mortgagee  having  either 
a  mere  equitable  title,  or  no  title  at  all,  is  using  the 
equitable  title,  or  assuming  a  title,  against  equity.  He  is 
willingly  aiding  and  abetting  the  judgment  debtor  to  take 
out  of  the  reach  of  the  judgment  creditor  that  against 
which  he  knows  that  the  judgment  creditor  has  a  legal 
right;  and  a  Court  of  Equity  holds,  and  most  justly 
holds,  that  it  is  against  conscience  that  he  should  do  so : 
but  how  differently  does  the  case  stand  as  between  two 
judgment  creditors.  The  subsequent  judgment  creditor 
has  not  a  mere  equitable  but  a  legal  right.  He  takes,  it 
is  true,  what  the  other  judgment  creditor  might  have 
taken,  but  he  takes  it  in  exercise  of  a  legal  right.  He 
takes  it  under  legal  process  adversely  to  the  debtor,  and 
he  gets  it  only  because  the  prior  judgment  creditor  has 

neglected 

(fl)  16  Ves.  419.  (c)  4  Df  G.  4-  Sm,  562. 

(6)  3  Sim,  301. 
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neglected  to  take  it.  It  seems  to  me,  therefore,  that  the  1861. 
principles  which  apply  between  judgment  creditors  and 
purchasers  and  mortgagees  do  not  reach  the  case  between 
different  judgment  creditors,  and  are  not  applicable  as 
between  them.  I  may  add,  that  there  would,  as  it  seems 
to  me,  be  the  greatest  possible  inconvenience  in  any  such 
extension  of  the  doctrine  of  the  Court.  If  the  Court  was 
to  give  priority  to  an  undocketed  or  unregistered  judg- 
ment creditor  over  a  subsequent  judgment  creditor  upon 
the  ground  of  notice,  it  could  not,  so  far  as  I  can  see, 
stop  at  that  point.  It  would  be  its  duty  to  interfere  by 
injunction  to  restrain  the  subsequent  judgment  creditor 
from  issuing  execution  upon  his  judgment,  and  nobody, 
so  far  as  I  am  aware,  has  ever  thought  that  a  bill  for  this 
purpose  could  be  maintained  on  such  a  case,  nor  is 
there,  so  far  as  I  am  aware,  precedent  for  such  inter- 
ference. The  equitable  rights  of  judgment  creditors 
were  fully  considered  and  explained  by  Lord  Cotlenham 
in  Neate  v.  Duke  of  Marlborough  (a),  and  no  suggestion 
is  to  be  found  in  that  case  of  any  such  equity  as  is 
claimed  by  this  appeal. 

It  was  said,  however,  that  Neaie  v.  Duke  of  Marl- 
borough was  decided  before  the  statute  1  &  2  Vict. 
c.  110,  and  that  that  statute  has  altered  the  rights  of 
judgment  creditors  and  has  converted  the  judgment  into 
a  charge,  but  what  the  Appellant  has  to  make  out  is,  not 
only  that  the  statute  has  converted  a  judgment  into  a 
charge,  but  that  it  has  converted  it  into  such  a  charge  as 
would  carry  with  it  all  the  consequences  incident  in  this 
Court  to  notice  of  a  charge, — that  this  statute  was  not 
only  intended,  as  Lord  Cranworth  says  in  Johnson  v. 
Holdsworth  (6),  to  repeal  the  Registry  Acts  by  a  side 
wind,  but  was  intended  also   to   alter  the  law  of  this 

Court, 

(a)  3  M.  ij  C.  107.  (6)  1  Sim,,  N.  S.  103. 
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1861.  Court,  and  even,  as  it  seems  to  me,  to  extend  its  juris- 
diction, for  this  would  be  the  effect  of  the  statute  upon 
the  wide  construction  contended  for  by  the  Appellant, 
inasmuch  as  questions  with  which  before  the  statute  the 
Court  had  no  concern  would  then  be  brought  within  its 
cognizance.  I  am  satisfied  that  this  was  not  the  intention 
of  the  statute,  and  I  think  it  bears  upon  the  face  of  it 
proof  that  it  was  not  so  intended,  for  not  only  is  it 
wholly  silent  as  to  priorities,  but,  as  I  read  it,  it  does 
not  even  go  so  far  as  to  make  one  judgment  binding  as 
against  another,  the  enactment  being  only  that  judgments 
shall  bind  the  debtors  and  all  persons  claiming  under 
them.  It  is  true  that  the  statute  has  been  spoken  of  as 
having  converted  judgments  into  equitable  mortgages, 
but  I  do  not  understand  this  to  mean  that  it  has  done  so 
for  all  purposes,  and  I  am  satisfied  that  it  has  not  done 
80  for  any  purpose  which  can  assist  the  Appellant  in  this 
case.  Upon  the  whole,  therefore,  my  opinion  is,  that 
this  appeal  must  be  dismissed,  but  as  the  question  is 
new,  and  not  free  from  difficulty,  I  think  it  should  be 
dismissed  without  costs. 

The  Lord  Justice  Knight  Bruce. 
I  am  of  the  same  opinion. 
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1861. 


In  the  Matter  of  The  District  Savings  Bank 
(Limited)  ;  and 

In  the  Matter  of  The  Joint  Stock  Companies  Acts, 
1856  and  1857;  and 

In  the  Matter  of  The  Joint  Stock  Companies  Amend- 
ment Act,  1858 ;  and 

In  the  Matter  of  the  Act  21  &  22  Vict.  c.  91  (An  Act 
to  enable  Joint  Stock  Banking  Companies  to  be 
formed  on  the  principle  of  Limited  Liability). 

Ex  parte  COE. 


Dec.  7,  9. 

Before  The 
Lords  Jus* 

TICES. 


A  company, 
called  **  The 


ri^HE  association  called  the  District  Savings  Sank 
"^  (Limited)  was  formed  in  August,  1848.  The 
memorandum  of  association  filed  on  the  31st  of  that 
month  stated  the  objects  of  the  association  to  be  these: —  n"r*  *t  S**-^ 

"  First.  Savings  bank  department   To  receive  deposits  ^"^  ^?°^" , 
o  ^  tr  was  registered 

from  one  penny  to  ten  pounds.  in  1858  under 

.  the  Joint  Stock 

"  Second.  Investment  department.   To  receive  deposits  Companies 

from  ten  pounds  and  upwards.  itmi  Jlffi^^ 

"  Third.  Loan  department.     To  grant  loans  on  real  ^»^>^'  ^"*  ?*• 
^  *^  •  o  never  regis- 

and  other  securities.  tered  under 

the  Acts  of 

"Fourth.  Emigration   department.     To  conduct  the  1857 and  1858 

duties  of  general  emigration  agents."  bankm^  com- 

panies, and  its 
shares  were  of 
1/.  each.  Its 
On  objects  were  to 
receive  depo- 
sits, to  grant  loans  on  security,  and  to  conduct  the  business  of  emigration  agents. 
Money  could  not  be  drawn  out  by  cheques  payable  on  demand,  but  could  only  be 
withdrawn  after  notice,  and  the  company  kept  banking  accounts  with  two  banks  in 
Ijondon.  Helii^  that  it  was  not  a  banking  company  within  the  meaning  of  the  acts 
relating  to  such  companies,  and  that  the  Court  of  Chancery  had  no  jurisdiction  to  make 
an  order  for  winding  it  up. 


The  capital  was  divided  into  shares  of  li  each. 
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On  the  8th  o{  September,  1858,  the  company  obtained 
a  certificate  of  registration  under  the  Joint  Stock  Corn- 


Ex  parte  .        .        , « ^^ 

CoE.         panics  Act,  1856, 


The  evidence  showed  that  the  course  of  business  m 
the  savings  bank  department  was  to  receive  deposits  and 
allow  the  depositors  interest  upon  them,  and  that  the 
deposits  could  not  be  withdrawn  without  seven  days' 
notice.  That  in  the  investment  department,  in  which 
larger  sums  were  received,  the  sums  deposited  might  be 
withdrawn  on  notice,  the  length  of  notice  varying 
according  to  the  amount  deposited.  No  cheques  pay- 
able on  demand  could  be  drawn  upon  the  company. 
The  company  kept  a  banking  account  with  the  Bank  of 
England  and  also  with  a  joint  stock  bank. 

The  company  having  become  insolvent,  a  shareholder 
presented  a  petition  for  winding  it  up  in  bankruptcy,  and 
an  order  for  that  purpose  was  made  on  the  10th  of 
October,  1861,  by  Mr.  Commissioner  Fane.  The 
present  petition  was  presented  to  obtain  an  order  for 
winding  it  up  in  Chancery,  on  the  ground  that  the  Court 
of  Bankruptcy  had  no  jurisdiction,  and  it  was  heard  by 
their  Lordships  in  the  first  instance  at  the  request  of 
Vice-Chancellor  Wood,  to  whose  Court  it  was  attached. 

Mr.  Cottrell  for  the  petition. 

An  association  like  the  present  comes  within  the 
statutory  meaning  of  a  banking  company;  9  Geo.  4, 
c.  92,  s.  2.  The  Act  of  1856,  19  &  20  Vict.  c.  47,  does 
not  apply  to  banking  companies,  which,  by  its  2nd 
section,  are  expressly  excluded  from  its  operation.  The 
60th  section  of  that  act  provides,  that  a  limited  company 
not  engaged  in  working  a  mine  is  to  be  wound  up  in 
bankruptcy,    and    all    other    registered    companies    in 

Ungland, 
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England^  except  mining  companies^  in  chancery.     The        1861. 

Act  of  1857,  20  &  21  Vict.  c.  40,  s.  3,  repeals  the  2nd      ^T""^^ 

...  Ex  parte 

section  of  the  former  act,  subject  to  this  proviso,  that  a         Coe. 

banking  company  should  not  be  registered  as  a  limited 
company  ;  so  far,  therefore,  a  banking  company  must  be 
wound  up  in  chancery.  The  Joint  Stock  Banking 
Companies  Act  of  1858,  21  &  22  Vkt.  c.  91,  repeals  the 
last-mentioned  proviso,  and  the  5th  section  provides, 
that  limited  joint  stock  banking  companies  shall  be 
wound  up  in  the  same  manner  and  under  the  same 
jurisdiction  in  and  under  which  joint  stock  banking  com- 
panies other  than  limited  are  required  to  be  wound  up 
by  the  Act  of  1857.  The  Court  of  Chancery,  therefore, 
is  the  Court  in  which  this  company  must  be  wound  up, 
and  the  winding-up  order  made  by  the  Court  of  Bank- 
ruptcy is  a  nullity. 


Mr.  Roxburgh  for  the  Official  Liquidator. 

Though  this  association  styles  itself  a  savings  bank,  it 
is  not  a  banking  company.  Some  branches  of  its  busi- 
ness have  not  even  any  similarity  to  banking,  and  those 
which  have  differ  from  banking  in  material  particulars. 
To  make  the  Acts  of  1857  and  1858  apply,  the  company 
must  have  been  registered  under  them,  which  it  has  not 
been  and  could  not  have  been ;  for  by  the  20  &  21  Vict, 
c.  49,  s.  13,  in  order  that  a  banking  company  may  be 
registered  under  that  act,  the  shares  must  be  not  of  less 
amount  than  100/.  each,  whereas  here  the  shares  are  of 
IZ.  each.  This  company  was  registered  only  under  the 
Act  of  1856,  which  gives  the  winding-up  of  limited 
companies  to  the  Court  of  Bankruptcy ;  the  winding-up 
order  therefore  has  been  properly  made  by  that  Court, 
and  the  Court  of  Chancery  has  no  jurisdiction  to  make 
an  order  as  prayed. 


Mr. 
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1861.  Mr.  Jeremy^  Mr.  Brought  Mr.  Bush  and  Mr.  Bagley 

Ex  parte      appeared  for  other  parties. 
Cojs. 

Mr.  Cottrell  in  reply. 

Tlie  Lord  Justice  Knight  Bruce. 

Considering  the  objects  and  the  constitution  of  this 
company,  it  clearly  is  not,  in  my  opinion,  a  bank  or 
banking  company  within  the  meaning  of  any  of  the 
legislative  provisions  which  have  been  referred  to  in  the 
course  of  the  argument  before  us.  The  petition  there- 
fore, in  my  opinion,  fails,  and  ought  to  be  dismissed. 

The  Lord  Justice  Turner. 

I  entirely  agree  that  this  association  is  not  a  banking 
company  within  the  meaning  of  the  acts  of  parliament 
relating  to  such  companies.  It  carried  on  a  business 
which,  although  it  may  be  said  to  have  had  in  part  some 
resemblance  to  the  business  of  bankers,  was  in  another 
part  as  dissimilar  as  possible  from  that  business.  By 
the  memorandum  of  association,  one  of  the  objects  of 
the  company  is  defined  to  be  the  conducting  the  duties 
of  general  emigration  agents,  ah  employment  wholly 
foreign  to  the  business  of  banking.  Even  that  branch 
of  the  company's  business  which  has  most  resemblance  to 
banking  differs  materially  from  the  ordinary  business  of 
bankers,  for  the  company  did  not  honor  cheques  pay- 
able on  demand  and  drawn  upon  themselves,  but  only 
allowed  deposits  to  be  withdrawn  upon  notice,  and  in 
the  meantime  paid  them  into  other  banks,  from  which  it 
withdrew  them  by  means  of  cheques  as  any  individual 
customer  of  those  banks  would  do.  It  therefore  appears 
to  me  impossible  to  say  that  this  could  be  considered  a 
banking  company.  Moreover,  the  fact  that  this  com- 
pany 
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pany  was  registered  only  under  the  Act  of  1856,  from 
which  banking  companies  were  expressly  excluded,  and 
not  under  the  Acts  of  1857  and  1858,  is  of  itself  enough 
to  dispose  of  the  contention,  that  by  virtue  of  the  pro- 
visions of  those  acts  it  ought  to  be  wound  up  in 
chancery  as  a  banking  company.  I  think,  therefore, 
that  this  petition  wholly  fails,  and  ought  to  be  dismissed 
with  costs. 


£x  parte 

COE. 


ATKINSON  V.  BARTON. 

rr^HIS  was  an  appeal  by  the  Defendant  from  a  de- 
"^  cision  of  the  Master  of  the  Rolls  holding  that  the 
Defendant  Mrs.  Barton  was  entitled  under  the  will  of 
Richard  Ness  to  one  undivided  eighth  only  of  the 
estates  thereby  devised,  and  the  Plaintiff  to  the  remain- 
ing seven-eighths. 

Richard  Ness,  the  testator  under  whose  will  the  ques- 
tion  arose,  had 


Nov.  13. 
Dw.  13. 

Before  The 

LoRDg  Ju»* 
TICE8. 

A  testator  de« 
vised  real  es' 
tate  to  his 
four  grand- 
daughters for 
their  respective 
lives  in  equal 
shares,  **  re- 
mainder in 
two   daughters   Elizabeth  and   Faith,  four  equal 

His  daughter  Faith  had  married  Mr.  Kirby,  and  had  use^of  the  chil- 

two  sons  John  and   George,  and  four  daughters  Ann,  drenofmy 

Fanny,  Faith  and  Elizabeth.     By  his  will   dated  the  granddaugh- 

15th  of  April,  1799,  the  testator  devised  certain  estates  Je»?  wij  the 
^     '  *  heirs  of  their 

to  bodies,  such 
children  of  my 
said  granddaughters  taking  their  mother's  share  as  tenants  in  common  in  tail,  remainder 
to  the  survivors  or  survivor  of  such  children  and  the  issue  of  their,  her  or  his  body  in 
tail,  and  in  default  of  issue  of  my  said  granddaughters,  I  give  the  same  estate  to 
E,  S ,  &c."  Three  of  the  four  granddaughters  died  unmarried.  The  fourth  married 
and  had  a  son  (the  PlaintifT)  and  a  daughter  (the  Defendant).  Held,  that  this  son 
and  daughter  became  entitled  to  the  whole  estate  in  moieties  as  tenants  in  commoo 
in  tail. 

Per  the  Lord  Justice  Turner,  the  limitations  to  "  the  survivors  or  survivor  of  snch 
children"  only  created  cross-remainders  as  between  children  of  a  granddaughter  taking 
their  mother's  share,  but,  by  reason  of  the  ultimate  gift  over,  cross-remainders  in  tail  aa 
to  the  entire  fourths  were  to  be  implied  between  the  children  of  the  grandchildren, 
the  previous  express  limitation  of  cross-remainders  not  being  a  conclusive  rea^jon 
against  such  implication. 

Clache's  Case  (  Djfcr,  330  b)  considered. 
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1861.  to  the  use  of  his  daughter  Elizabeth  for  her  life,  with 
remainder  to  her  children ;  and  then  for  default  of  her 
issue  to  John,  the  eldest  son  of  his  daughter  Mrs. 
Kirly,  for  his  life,  remainder  to  the  children  oi  John; 
in  default  of  his  issue  to  George,  the  second  son  of  his 
daughter  Mrs.  Kirby,  for  his  life,  with  remainder  to 
the  children  of  Gcorye,  with  remainder  to  his  four  grand- 
daughters by  name,  Anne,  Fanny,  Faith  and  Elizabeth 
Kirby,  the  only  other  children  of  his  daughter  Mrs. 
Kirhy,  for  their  respective  lives  in  equal  shares,  with 
remainder  to  trustees  to  preserve  contingent  remainders; 
and  he  then  proceeded  thus  :  "  With  remainder  in  equal 
shares  to  the  use  of  the  children  of  my  said  four  grand- 
daughters and  the  heirs  of  their  bodies,  such  children 
of  my  said  granddaughters  taking  their  mother's  share 
as  tenants  in  common  in  tail,  remainder  to  the  survivors 
of  such  children;  and  in  default  of  issue  of  my  said 
granddaughters,  I  give  and  devise  all  the  same  estates 
herein  devised  to  such  persons  as  would  be  entitled  to 
the  same  in  case  I  had  died  intestate  and  without  issue." 
The  testator  devised  the  residue  of  his  real  estates  to 
his  daughter  Faith  for  her  life,  and  after  her  decease  to 
John  the  eldest  son  of  Faith  for  life,  with  remainder  to 
the  children  of  John,  with  remainder  to  George  the 
second  son  of  Faith  for  life,  with  remainder  to  the 
children  of  George.  And  he  continued  thus:  "And  for 
default  of  such  issue  I  give  the  same  premises  to  the  said 
Anne,  Fanny,  Faith  and  Elizabeth  for  their  respective 
lives  in  equal  shares,  remainder  to  Robert  Kitching  and 
William  Mitchelson  and  their  heirs,  in  trust  to  preserve 
the  contingent  remainders  hereinafter  limited;  remainder 
in  four  equal  shares  to  the  use  of  the  children  of  my 
said  four  granddaughters  and  the  heirs  of  their  bodies, 
such  children  of  my  said  granddaughters  taking  their 
mother's  share  as  tenants  in  common  in  tail ;  remainder 
to  the  survivors  or  survivor  of  such  children  and  the 

issue 
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issue  of  their,  his  or  her  body  in  tail ;  and  in  default  of 
issue  of  my  said  granddaughters,  I  give  all  the  same 
estates  last  devised  to  Elizabeth  Ness  my  other  daughter 
for  her  life,  with  remainder  over  to  her  children." 

The  testator  died  in  1799.  His  daughter  Elizabeth 
died  long  ago,  without  issue.  His  daughter  Faith  also 
died  long  ago ;  and  her  sons  John  Kirhy  and  George 
Kirby  died  without  issue. 

The  testator's  granddaughter  Anne  Kirby,  named  in 
his  will,  married  William  Atkinson,  and  she  had  two 
children,  the  Plaintiff  William  Atkinson  and  the  De- 
fendant Ann  Barton,  the  wife  of  the  Defendant  William 
Barton.  She  died  in  the  month  oi  March,  1820;  and 
Fanny,  Faith  and  Elizabeth  Kirby,  the  three  other 
daughters  of  Faith  and  granddaughters  of  the  testator, 
all  subsequently  died  without  having  been  married. 

In  this  state  of  circumstances,  this  suit  was  insti- 
tuted for  a  partition,  and  for  the  purpose  of  having 
the  rights  of  the  Plaintiff  William  Atkinson  and  of  the 
Defendant  Ann  Barton  in  the  estates  comprised  in  the 
particular  and  residuary  devises  ascertained  and  deter- 
mined. 

It  was  not  disputed  on  either  side  that  the  particular 
and  residuary  devises  ought  to  receive  the  same  con- 
struction, and  it  was  admitted  that  the  Defendant  Ann 
Barton  was  entitled  as  tenant  in  tail  to  one-eighth  of 
both  estates,  being  the  moiety  of  the  fourth  given  to  her 
mother  Ann  for  life,  with  remainder  to  her  children  in  tail; 
but  it  was  contended  on  the  part  of  the  Plaintiff  William 
Atkinson,  that,  subject  to  the  limitations  in  favor  of  the 
four  several  granddaughters  for  their  lives  and  of  their 
children  in  tail,  the  four  granddaughters  of  the  testator 

took* 
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-  1861.  took  by  implication  estates  tail  in  both  the  estates,  with 
cross-remainders  between  them  in  tail,  and  that  conse- 
quently, the  Plaintiff,  as  heir  in  tall  of  his  mother  Ann, 
was  entitled  to  the  three-fourths  or  six-eighths  of  the 
estates  limited  to  Fanny,  Faith  and  Elizabeth  for  their 
lives,  with  remainder  to  their  children  in  tail,  they  having 
died  without  issue,  and  that,  therefore,  upon  the  whole  he 
was  entitled  to  seven-eighths  of  the  estates.  On  the 
other  hand  it  was  contended,  on  the  part  of  the  De- 
fendant Mrs.  Barton  and  her  husband,  that  she  was 
entitled  in  tail  to  a  moiety  of  the  estates,  either  directly 
under  the  express  limitations  of  the  will  or  upon  the 
ground  that  the  children  of  the  granddaughters,  and 
not  the  granddaughters  themselves,  took  by  implication 
estates  tail,  with  cross-remainders  between  them  in  tail ; 
and  consequently,  that  the  Defendant  Ann  Barton  was 
entitled  to  a  moiety  of  the  estates. 

The  Master  of  the  Rolls  decided  (a)  that  the  Plaintiff's 
contention  was  well  founded,  and  ordered  accordingly. 
The  Defendants  appealed  from  so  much  of  the  decree  as 
was  consequent  upon  that  decision. 

Mr.  Lhyd  and  Mr.  Hobhouse  for  the  Appellant. 

The  Master  of  the  Rolls  held,  that  the  limitation  over 
in  default  of  issue  of  the  granddaughters  gave  cross  re- 
mainders in  tail  to  the  granddaughters,  and  that  the 
Appellant  is  only  entitled  to  one-eighth,  being  one  moiety 
of  her  mother's  original  share.  We-contend  that  in  one 
of  two  ways  the  Appellant  has  become  entitled  to  four- 
eighths.  In  the  first  place  we  contend  that  in  the  gift  to 
"the  survivors  or  survivor  of  such  children,"  "such 
children  "  extends  to  all  the  children  of  granddaughters, 
80  that  the  limitation  produces  survivorship  among  the 
whole  class  of  great  grandchildren.     Where  the  testator 

intended 
'  (a)  31  Bew.  272. 
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intended  a  division  per  stirpes  he  has  said  so,  as  in  the  1861. 
immediately  preceding  clause.  If  this  be  the  correct 
view,  the  Plaintiff  and  Defendant,  as  the  only  great 
grandchildren,  take  the  whole  estate  in  equal  shares. 
But  if  the  Court  is  of  opinion  that  the  above  clause  of 
survivorship  only  provides  for  survivorship  between  the 
children  of  each  grandchild  inter  se,  so  that  as  regards 
three-fourths  of  the  estate  it  has  become  inoperative, 
we  say  that  those  three-fourths  have  become  divisible 
between  the  Plaintiff  and  Defendant  equally,  by  reason 
of  the  implication  arising  from  the  gift  over  in  default  of 
issue  of  the  granddaughters.  ''Issue'*  here  must  be 
construed  referentially,  for  the  testator  had  already  made 
limitations  including  all  possible  issue  of  the  grand- 
daughters ;  it  would  therefore  be  incongruous  to  imply 
estates  tail  in  the  granddaughters,  and  the  making  them 
tenants  for  life  is  against  such  implication,  especially  as 
giving  them#estates  tail  would  enable  them  to  prevent 
the  limitations  over  of  their  respective  fourths  to  the 
children  of  other  granddaughters  from  taking  efiect. 
The  proper  implication  is  that  of  cross-remainders  in 
tail  to  the  children  ;  Cloche's  Case(a);  Jarm.on  WUls{b)\ 
Vanderplank  v.  Kinff  (c) ;  Morse  v.  Lord  Ormonde  (d) ; 
Ellicombe  v.  Gompertz{e)\  Ashley  v.  Ashley  {f);  Roe 
V.  Clayton  (g). 

The  Solicitor  General  (Sir  R.  Palmer)  and  Mr. 
Nalder  for  the  Plaintiff. 

The  testator  makes  a  quadrupartite  division  of  the 
estate,  which  he  carries  on  to  the  end  of  the  express 
limitations  to  the  children  and  issue  of  granddaughters. 
The  limitation  to  the  survivors  applies  only  to  survivors 

of 

(a)  Dyer,  330  6.  (e)  3  M.  *  C.  127,  151. 

(b)  Vol,  2,  p,  459.  (/)  6  Sim.  358. 

(c)  3  Hare,  1.  (g)  6  Eani,  628. 
{d)  1  Russ.  382. 
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of  the  same  stirps.  The  construction  which  the  De- 
fendant puts  on  this  limitation  is  unnatural  and  leads 
to  absurdity.  Nothing  can  be  less  likely  than  a  dis- 
position which  would  make  an  estate  divisible  partly  per 
stirpes  and  partly  per  capita,  and  would  give  shares  to 
children  in  possession  during  the  lives  of  their  parents. 
The  authorities  support  the  view  that  the  survivorship  is 
only  between  the  takers  of  each  fourth  inter  se  ;  Clache*s 
Case  (a) ;  JRabbeth  v.  Squire  (h).  Then  as  regards  the 
effect  of  the  gift  over,  we  submit  that  the  Master  of  the 
Rolls  was  right  in  holding  that  the  cross  remainders  to 
be  implied  were  cross  remainders  in  tail  between  the 
granddaughters.  The  gift  over  is  in  default  of  issue  of 
the  granddaughters  themselves,  not  in  default  of  issue  of 
their  children,  so  the  implied  estates  tail  must  be  in  the 
granddaughters,  and  the  fact  that  express  estates  for  life 
are  limited  to  them  does  not  vary  the  case ;  J  arm.  on 
Wills  (c) ;  Phipard  v.  Mansfield  (rf) ;  Livmey  v.  Hard- 
ing {e).  The  case  is  not  one  in  which  the  referential 
construction  can  be  adopted  ;  Pride  v.  Fooks  (/). 


Mr.  Hobhouse  in  reply. 


Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

Dfc.  13.  In  the  events  which    have   happened,   namely,   that 

Elizabeth,  one  of  the  two  daughters  of  Richard  Ness,  the 
testator  in  this  case,  died  without  having  had  any  issue, 
— that  his  other  daughter.  Faith  Kirby,  and  all  her 
children,    are  dead, — that  one   only  of  those  children, 

namely, 
(a)  Byer,  330  h,  (d)  Cowp,  797. 

(6)  4  De  G.  /^  J.  406,  413.  (c)    1  Huss.  Sf  Mi/l.  636. 

(c)   Vol.  2,  p.  459  {2nd  ediL)  (f)  3  De  G.^-  J.  252,  280. 
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namely  Ann  Ness  Atkinson^  had  issue,  and  that  Ann  18G1. 
Ness  Atkinson  had  two  and  only  two  children,  namely  ^^^''^^ 
llie  Plaintiff  and  the  Defendant  now  before  us,  I  think  v, 

that  according  to  the  true  construction  of  Richard  *^arton. 
Ness's  will  the  Plaintiff  and  the  Defendant  became,  on 
the  death  of  Elizabeth  Kirhy^  whom  I  understand  to 
have  been  the  survivor  of  Mrs.  Faith  Kirbys  children, 
entitled  to  the  freehold  and  inheritance  of  the  real  estates 
devised  by  that  instrument  as  tenants  in  tail  in  possession 
in  equal  shares,  subject,  of  course,  as  to  the  Plaintiff,  to 
the  instruments  which  have  been  executed  by  him,  and 
as  to  the  Defendant,  to  the  instruments  executed  by 
her.  My  opinion  accordingly  is,  that  the  Defendant,  as 
between  herself  and  the  Plaintiff^  is  the  owner  of  an 
undivided  moiety,  and  not  merely  an  eighth,  of  the  estates 
in  question. 

The  dispositions  of  one  portion  of  them  cannot  pro- 
perly be  considered  without  considering  also  those  of 
the  other,  and  I  acknowledge  that  the  five  concluding 
lines  of  the  first  devise,  and  the  words  '*  remainder  to  the 
survivors  or  survivor  of  such  children,  and  the  issue 
of  their,  his  or  her  body  in  tail,  and  in  default  of  issue 
of  my  said  granddaughters,"  contained  in  the  second 
devise,  are,  in  my  judgment,  when  read  in  connection 
with  the  rest  of  the  will,  decisive. 

The  Lord  Justice  Turner,  after  stating  the  cir- 
cumstances of  the  case,  and  the  nature  of  the  contention 
between  the  parties,  proceeded  as  follows : — 

The  first  question  to  be  considered  seems  to  me  to 
be,  whether  the  Defendant  Ann  Barton  is  entitled  to  a 
moiety  of  the  estates  under  the  express  limitations  of 
the  will.  That  question  depends,  as  I  think,  upon  the 
meaning  to  be  attached  to  the  word  ''such*'  in  the  clause 
"remainder  to  the  survivors  or  survivor  of  such  children 
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1861.        and  the  issue  of  their,  his  or  her  body  in  tail/' — whether 
^^^^''^^       tlie  word  "such"  in  that  clause  refers  to  the  children 
V,  of  all  the  granddaughters  taken  collectively^  or  to 'the 

Baeton.  children  of  each  of  them  taken  severally.  I  have  felt 
considerable  doubt  upon  this  point,  more  especially  with 
reference  to  the  expression  "  such  children"  in  the  im- 
mediately preceding  clause,  where  it  must  refer  to  all 
the  children  of  all  the  granddaughters;  but  upon  the 
whole  I  think  that  the  latter  of  these  two  clauses  is  so 
closely  connected  with  the  former  of  them,  and  arises  so 
naturally  out  of  it,  in  order  to  provide  for  survivorship, 
which  the  former  clause  had  not  provided  for,  that  it 
would  not  be  a  sound  construction  to  hold  the  word 
"such"  contained  in  the  latter  clause  to  extend  to  other 
children  than  those  immediately  referred  to  in  the  former, 
that  is  to  say,  children  taking  their  mother's  shares;  and 
I  am  of  opinion,  therefore,  that,  so  far  as  this  point  is 
concerned,  the  Appellant's  case  cannot  be  maintained. 

The  rights  of  the  parties,  therefore,  in  my  view  of  this 
case,  depend  upon  the  question  as  to  the  cross-remainders 
by  implication.  It  is  plain,  as  it  seems  to  me,  that  cross- 
remainders  must  be  implied,  the  estates  being  to  go  over 
only  in  default  of  issue  of  all  the  granddaughters,  and 
being  to  go  over  entire  upon  that  event.  The  sole 
question,  therefore,  is,  what  cross-remainders  are  to  be 
implied.  This  is  a  question  which  must,  as  it  seems  to 
me,  be  determined  upon  the  provisions  of  this  particular 
will,  taken  in  connexion  with  the  general  principle  upon 
which  the  implication  of  cross-remainders  is  founded. 
I  take  that  general  principle  to  be,  that  the  Court,  upon 
examining  the  will,  finds  that  there  has  been  some 
omission,  and  it  therefore  introduces  by  implication  such 
estates  as  are  necessary  to  supply  the  omission,  having 
regard  in  so  doing  to  the  manifest  intention  of  the  tes- 
tator appearing  by  his  will.     Now  in  this  case  the  estates 

are 
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nre  only  to  go  over  on  failure  of  the  issue  of  all   llie        18^1. 

granddaugliters,   and  upon   that  event  are  to   go  over 

entire.     It  is  to  be  implied,  therefore,   that  whatever 

issue  of  granddaughters  there  may  be,  that  issue  is  to 

take  the  estates ;  but  the  will  has  not  provided  for  this, 

for  it  has  not  provided  for  carrying  over  to  the  issue 

of  any  of  the  granddaughters  who  raay  have  issue  the 

shares  of  any  of  the  granddaughters  who  may  have  no 

issue.     Estates,  therefore,  are  to  be  implied  by  which 

these  latter  shares  may  be  carried  over.     These  estates, 

thus  to  be  implied,  may  be  either  estates   tail  in  the 

granddaughters,  with  cross-remainders  between  them,  or 

estates  tail  in  the  children  of  the  granddaughters  with 

cross-remainders  between  such  children,   for  either  of 

such  estates  would  effect  the  purpose  to  be  accomplished ; 

but  then  if  estates  tail  in  the  granddaughters  are  implied, 

it  would  be  in  their  power  to  prevent  the  shares  of  the 

estates  limited  to  them  and  their  children  from  going 

over  to  the  children  of  the  other  granddaughters,  and  it 

would  be  in  their  power  also  to  prevent  the  estates  going 

over  in  entirety  according  to  the  ulterior  limitations,  and 

thus  in  both  respects  to  defeat  the  plain  intentions  of  the 

will.     Looking  at   the   case,  therefore,  upon  principle, 

and  upon  the  provisions  of  this  particular  will,  the  Court 

ought  not,  I  think,  to  imply  cross-remainders  between 

the  granddaughters,  but  ought  to  imply  them  between 

the  children  of  the  granddaughters,  an  implication  which, 

80  far  from  defeating,  would  further,  the  purposes  of  the 

will. 

The  Master  of  the  Rolls,  however,  seems  to  have 
considered  that  the  authorities  precluded  him  from 
making  this  latter  implication,  and  he  has  referred 
particularly   to    Clache's   Case  {a)   and   to   Ralbeth   v. 

Squire 
{a)   Dyer,  330  6. 
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1861.  Squire  (a)  as  so  precluding  him,  those  cases  being 
considered  by  his  Honor  to  have  established,  that  the 
general  rule,  that  cross-remainders  are  to  be  implied 
where  there  is  a  devise  to  two  or  more  in  tail  with  a 
devise  over  in  case  they  die  without  issue,  does  not  apply 
where  there  is  an  express  direction  to  insert  cross 
remainders  between  the  same  objects  in  different  events 
under  different  circumstances.  His  Honor  has  also 
referred  to  Vanderplank  v.  King  (6)  for  the  purpose  of 
distinguishing  it.  Of  course,  if  any  such  limitation  of 
the  general  rule  is  established  by  authority,  I  should  be 
most  unwilling  to  disturb  it,  but  the  cases  do  not  appear 
to  me  to  establish  it;  Clache's  Case,  which  has  been 
treated  as  the  leading  authority  on  the  point,  does  not, 
as  I  read  it,  lay  down  that  this  suggested  limitation  of 
the  general  rule  applies  to  all  cases  or  even  generally. 
It  is  to  be  observed  that  in  that  case  there  was  an 
express  limitation  over  (which  is  not,  I  perceive,  noticed 
in  the  statement  of  the  case  contained  in  Mr.  JarmaiCs 
work  on  Wills,  or  in  Powell  on  Devises  on  which  that 
work  was  founded)  in  case  the  daughter,  upon  whose 
death  the  question  arose,  should  die  having  no  children, 
and  it  was,  I  think,  upon  that  express  limitation  over, 
and  not  upon  a  cross  remainder  having  been  before 
created  in  a  different  event  and  under  difierent  circum- 
stances, the  decision  proceeded.  That  case,  indeed, 
decided  that  a  cross  remainder  could  not  be  implied 
against  an  express  limitation ;  but  as  to  the  point  in 
question,  it  cannot,  I  think,  be  considered  to  go  further 
than  that  the  creation  of  the  cross  remainder  in  the 
different  event  and  under  the  different  circumstances, 
might  so  indicate  the  intention  of  the  testator,  as  to 
prevent  a  cross  remainder  being  implied,  according  to 
the  general  rule,  from  the  gifl  over  in  case  all  the  devisees 

should 
(a)  4  De  G.  4  /.  406.  (6)  3  Hare,  1. 
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should  die  without  issue;  but  this,  of  course,  would  1861. 
be  a  question  of  intention  to  be  judged  of  upon  the 
whole  will  and  not  upon  any  single  disposition  contained 
in  it.  That  the  point  now  in  question  was  considered 
as  open  to  doubt,  notwithstanding  the  decision  in 
Clache*s  Case,  is  evident  from  a  passage  in  Powell  on 
Devises,  p.  608,  in  which  doubts  are  expressed  whether 
Cloche's  Case  would  be  followed  (a  passage  which  is 
omitted  in  Mr.  Jarman*s  book  on  Wills,  in  consequence 
probably  of  the  decision  in  Rableth  v.  Squire).  So  far, 
indeed,  from  Cloche's  Case  being  considered  to  rule  the 
point  in  question,  there  is  a  very  strong  intimation  in 
Vanderplank  v.  King  of  Sir  Jomes  Wigrom's  opinion 
against  the  general  rule  being  limited  according  to  the 
view  suggested  in  Cloche's  Cose ;  and  with  respect  to  the 
case  of  Rohleth  v.  Squire,  assuming  it  as  I  do  to  have 
been  properly  decided  upon  the  construction  of  the 
particular  will  which  was  there  under  consideration,  I 
do  not  think  it  can  be  considered  as  establishing  any 
general  rule  applicable  to  all  cases. 

The  result  of  the  cases  appears  to  me  to  be  thi?: 
Cross  remainders  are  to  be  implied  or  not  to  be  implied 
according  to  the  intention.  The  circumstance  of  such 
remainders  having  been  created  between  the  same  parties 
in  particular  events  is  a  circumstance  to  be  weighed  in 
determining  the  intention,  but  is  not  decisive  upon  it. 
In  this  case  the  cross  remainders  created  are  between 
the  children  of  the  several  daughters  in  the  several 
fourths,  and  I  do  not  think  that  the  express  creation  of 
such  remainders  in  the  several  fourths  is  sufficient  to 
outweigh  the  implication  to  be  derived  from  the  other 
dispositions  of  the  will,  that  cross  remainders  were 
intended  as  to  the  entire  fourths.  Such  remainders 
would  only  come  in  upon  failure  of  the  issue  of  each 
daughter,  and  would  not,  therefore,  interfere  with  the 

express 
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express  dispositions  in  favor  of  the  children  of  each,  bnt 
it  was  observed  that  the  effect  of  implying  the  cross 
remainders  in  the  entire  fourths  would  be  to  let  in  the 
children  of  the  granddaughters  in  the  lifetimes  of  their 
mothers,  and  this  would  be  so,  unless  cross  remainders 
were  to  be  implied  between  the  granddaughters  also,  an 
implication  which,  to  say  the  least,  would  be  open  to 
much  difficulty,  but  having  regard  to  the  plain  intent 
that  the  children  of  the  granddaughters  should  take  the 
inheritance,  I  think  but  little,  if  any,  weight  is  due  to 
this  objection. 


Upon  the  whole,  therefore,  with  all  deference  to  the 
opinion  of  the  Master  of  the  Rolls,  my  opinion  is,  that 
upon  the  construction  of  this  will  cross  remainders  must 
be  implied  between  the  children  of  the  granddaughters, 
and  the  Appellant  Mrs.  Barton  is,  therefore,  entitled  to 
a  moiety  of  the  estate  (a). 


(fl)  This  decision  was  reversed 
in  the  House  of  Lords  (10  House 
of  Lords  Cases f  313),  but  as  ihe 
reasons  given  for  the  reversal  do 
not  bear  upon  the  question,  whe- 
ther   an    express    limitation    of 


cross  remainders  necessarily  ex- 
cludes any  implication  of  further 
cross  remainders  between  tlic 
same  objects,  it  is  considered  de- 
sirable to  report  the  case. 


In  the  Matter  of  ISABELLA  DEN  BY  a  lunatic;  and 

In  the  Matter  of  An  Act  for  better  securing  Trust 
Funds,  and  for  the  Relief  of  Trustees. 

TSA  BELLA    DEN  BY  by  will  dated  the  3rd  of 

November,    1847,   gave   to   her   friend    Mr.  John 

Pearson  of  Marsden  Square,  Manchester,  the  sum  of 

60/.,  and  to  his  daughter  Mary  Anne  Pearson  a  sum  of 

50/., 


Dec.  13. 

Before  The 

Lords 
Justices. 

A  legacy  "  to 

my  friend  J. S., 

ofilf.,banker*8 

clerk  and  one 

of  the  exccu-^ 

tors  of  this  mv  will,"  held  not  conditional  on  the  acceptance  of  the  office  of  executor. 
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50/,  with  a  bequest  over  to  Henry  Pearson  \f  M.  A.        1861. 

Pearson   should   die   in    the   lifetime   of  the  testatrix.  „ 

Re 

The  testatrix  then  gave  a  legacy  to  Joseph  Stttith  in  Denbt. 
these  terms :  "  I  also  give  and  bequeath  to  my  friend 
Mr.  Joseph  Smith,  also  of  Manchester,  banker*s  clerk 
and  one  of  the  executors  of  this  my  will,  the  sum  of  50/.; 
and  I  direct  that  these  three  legacies  be  paid  out  of  any 
property  I  may  die  possessed  of."  The  testatrix  then, 
after  making  various  dispositions,  appointed  the  above- 
named  John  Pearson  and  Joseph  Smith  the  executors 
of  her  will.  Joseph  Smith  upon  the  death  of  the 
testatrix  renounced  probate ;  and  one  of  the  questions 
which  arose  was,  whether  he  thereby  forfeited  his 
legacy. 

Mr.  George  Lake  Russell,  for  the  legal  personal  repre- 
sentative, contended  that  the  legacy  was  conditional  on 
the  acceptance  of  the  executorship ;  Stackpoole  v. 
Howell  {a) ;  Reed  v.  Devaynes  (b). 

Mr.  Snape,  for  Joseph  Smith,  referred  to  Cockerell  v. 
Barber {c);  Dix  v.  Reeded),  and  Burgess  v.  Bur- 
gess (e). 

Their  Lordships  held  that  the  legacy  was  payable. 

(a)  13  Ves.  417.  (</)  1  Sim.  Sf  S.  237. 

(b)  3  Bro.  C.  C.  95.  (e)  I  Coil  3G7. 

(c)  2  Russ,  585. 
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HUGHES  V.  THE  CHESTER  AND  HOLYHEAD 
RAILWAY  COMPANY. 

rpHIS  was  an  appeal  by  the  Plaintiff  from  so  much 
of  a  decree  of  Vice-Chancellor  Kindersley  as 
declared  that  he  was  not  entitled  to  use  a  railway  to  be 
made  by  him,  for  the  purpose  of  conveying  or  carrying 
goods  as  a  public  carrier,  charging  fares  or  tolls,  and 
also  from  so  much  of  the  decree  as  gave  him  no  costs  of 
suit. 

The  Chester  and  Holyhead  Railway  Company  was 
incorporated  by  an  act  7  &  8  Vict,  c  Ixv,  and  the  334th 
section,  on  the  construction  of  which  the  dispute  in  the 
present  case  turned,  was  as  follows : — 

"And  whereas  the  line  of  the  said  intended  railway 
spectedthesea,  skirts  the  margin  of  the  estuary  of  the  Dee  and  St. 
landsabounded  ^^^9^^  Channel^  in  the  counties  of  Flinty  Denbigh  and 
with  minerals,  Caernarvon,  between  the  cities  of  Chester  and  Bangor, 
which  in  some       i  .  i        .,i   i  i         «•  n    i  •         i      <»        • 

cases  belonged  which  Will  have  the  enect  of  obstructing  the  tree  inter- 
to  persons  not  course  and  traffic  between  the  lands  on  the  banks  of  the 
owners  of  the 

surface,  and  said 

were  well 

situated  for  manufactories  and  other  purposes  of  commerce,  and  that  it  was  desirable 
to  give  facilities  of  access  between  the  tanas  and  the  sea  and  from  the  sea  and  the  lands 
on  the  seaward  side  of  the  line  to  parts  inland  :  it  was  enacted  to  the  effect  that  the 
owners  or  occupiers  of  any  lands,  manufactories,  or  mines,  lying  near  or  adjoining  the 
railway,  and  in  parts  adjacent,  might  at  any  time  make  any  railways  across  the  railway 
(not  crossing  it  on  a  level)  and  use  them  **  for  the  benefit  of  themselves  and  of  all  and 
every  other  person  and  persons  to  whom  they  or  any  of  them  may  from  time  to  time 
give  leave,  and  in  such  way  and  for  such  puqioses  as  they  or  any  of  them  may 
require."  A  neighbouring  landowner  proposed  to  construct  a  railway  on  his  own 
land  and  to  carry  it  under  the  company's  railway,  and  to  use  it  as  a  public  railway 
for  general  traffic.  Heid^  that  he  was  entitled  so  to  do,  and  that  the  claiise  in  the 
act  did  not  restrict  the  use  of  the  cross  railway  to  purposes  counected  with  the  more 
convenient  enjoyment  of  the  neighbouring  lands. 


2Vor.22,25. 
Dec.  10,  20. 
Before  The 
Lords  Jus- 
tices. 

By  a  clause  in 
a  railway  act, 
after  reciting 
to  the  effect 
that  the  pro- 
posed line 
skirted  the  sea 
and  would  ob- 
struct the 
traffic  between 
the  sea  and. the 
lands  on  its 
shore,  and  so 
deprive  the 
lands  of  their 
natural  advan- 
tages of  posi- 
tion as  re- 
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said  estuary  and  channel  and  the  sea,  and  so  depriving        1861. 

such  lands  of  their  natural  advantages  of  position  as 

respects  the  said  estuary  and  channel ;  and  whereas  the 

said  lands  abound  with  coal  and  other  minerals,  and  ^     ^"' 

'  Chester  amd 

stones  suitable  for  quarries,  which  latter,  in  some  in-  Holyhead 
stances  belong  to  and  are  the  property  of  persons  not  ^'*'  ^ 
the  owners  of  the  surface  of  such  lands  and  heredita- 
ments^ and  are  also  well  situated  for  the  erection  of 
works  and  manufactories,  and  for  other  purposes  of 
commerce,  and  it  is  desirable  to  give  facilities  of  access 
between  the  said  lands  and  the  sea,  and  from  the  sea 
and  the  lands  on  the  the  lower  or  sea-side  of  the  said 
line  of  railway  to  parts  inland  :  be  it  therefore  enacted, 
that  nothing  herein  contained  shall  extend  to  prevent 
the  owner  or  owners,  lessee  or  lessees,  occupier  or 
occupiers,  for  the  time  being,  of  any  lands,  tenements, 
hereditaments,  buildings,  warehouses,  manufactories, 
works,  coal  and  other  mines,  minerals  or  quarries,  lying 
near  to  or  adjoining  the  said  railway,  and  in  parts  ad- 
jacent, at  any  future  time  or  times,  and  from  time  to 
time  hereafter  as  occasion  shall  be  and  require,  from 
making  any  railways,  tram  or  other  roads,  ways,  ap- 
proaches or  watercourses  across  the  said  railway  hereby 
authorized  to  be  made,  so  that  any  such  railways,  tram- 
roads  and  other  roads,  approaches  and  watercourses  in 
every  instance  be  taken  above  or  below  such  line  of 
railway,  and  to  use  such  railways,  tramroads  or  other 
roads,  ways,  approaches  and  watercourses  for  the  benefit 
of  themselves  and  of  all  and  every  other  person  and 
persons  to  whom  they  or  any  of  them  may  from  time  to 
time  give  leave,  and  in  such  way  and  for  such  purposes 
as  they  or  any  of  them  may  require,  so  that  any  such 
railway,  tramroad,  roadway,  approach  or  watercourse  do 
no  injury  to,  and  do  not  prevent  the  free  passage  over, 
upon  and  along,  the  said  railway  hereby  authorized  to 
be  made  by  the  said  company,  and  so  that  all  the  works 

connected 
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1861.       connected  with  the  passing  thereof  over  or  under  the 

^^^'^^^      said  railway,  be  done  under  the  superintendence  and 
Hughes  i  .  /.      .  .  jT  .  . 

V.  to  the  satisfaction  of  the  engineer  for  the  time  being 

Chester  AND   ^^  ^^^   ®^'^   company,  and  according   to   plans  to  be 

HuLYHEAD     approved  by  him;  and  the  said  company  shall  not  be 

entitled   to   demand,  have   or   receive   any  tonnage  or 

compensation  whatsoever  for  the  making  of  such  way 

or  the  passing  of  any  goods,  persons,  horses,  carts  and 

carriages,  mines,  minerals,  goods,  merchandize,  or  other 

matters  and  things,  along  any  such  railway,  tramroad, 

way  or  approach,  or  compensation  for  any  watercourse 

so  to  be  made  across  the  said  line  of  railway  hereby 

authorized  to  be  made." 

The  Plaintiff,  who  was  a  large  landowner,  was  entitled 
to  a  farm  called  Foryd  Fawr  Farm,  in  Denbighshire, 
adjoining  the  sea  on  the  north,  and  to  considerable  pro- 
perty adjoining  this  farm  on  the  landward  side.  The 
railway  of  the  Defendants  was  constructed  for  a  con- 
siderable distance  through  this  farm,  from  east  to  west, 
thus  dividing  the  farm  into  two  parts,  and  materially 
interfered  with  the  communication  between  the  sea  and 
the  Plaintiff's  land  on  the  south  of  the  railway,  and 
between  the  Plaintiff^'s  lands  on  the  opposite  sides  of  the 
railway. 

The  Plaintiff,  in  1859,  gave  the  Defendants  notice 
of  his  wish  to  construct  a  railway  across  and  under  the 
Defendants'  railway  at  Foryd,  under  the  powers  given 
him  by  the  334th  section.  This  railway  was  to  be 
entirely  constructed  on  the  Plaintiff's  own  land,  except 
where  it  crossed  the  Defendants'  line.  A  correspondence 
took  place  on  the  subject,  and  the  Defendants  finding 
that  the  Plaintiff  intended  to  use  the  railway  not  only 
for  conveying  his  own  minerals  and  goods,  and  for 
other  purposes  connected  with  the  convenient  enjoyment 

of 
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of  his  own  lands,  but  also  for  the  purposes  of  general 

traflSc  as  a  conveying  line,  refused  to  allow  it  to  be  made. 

The  Plaintiff  thereupon  filed  his  bill  to  have  it  declared       "'  ©. 

that  he  was  entitled  to  make  his  railway,  and  for  an  c^gg^g^^,,,, 

injunction  to  restrain  the  company  from  interfering  with     Holyhkad 

the  making  of  it. 

The  cause  was  heard  before  Vice-Chancellor  Kin" 
derslet/y  assisted  by  Mr.  Justice  Willes  and  Mr.  Baron 
ChannelL  Mr.  Justice  Willes  was  of  opinion  that  the 
Plaintiff  would  be  entitled  to  use  his  railway  for  all 
lawful  purposes,  but  the  Vice-Chancellor  and  Mr.  Baron 
Channell  were  of  opinion  that  he  would  only  have  a 
limited  right  of  user.  The  Vice-Chancellor  accordingly 
made  a  decree  {a)  establishing  the  right  of  the  Plaintiff 
to  make  the  railway,  and  granting  a  perpetual  injunction 
to  restrain  the  Defendants  from  preventing  his  making 
it,  but  declaring  that  he  was  not  entitled  to  use  such 
railway  so  made  or  to  be  made  by  him  for  the  purpose 
of  conveying  or  carrying  passengers  or  goods  as  a  public 
carrier,  charging  fares  and  tolls. 

Mr.  Ghsse,  Mr.  Giffard,  Mr.  Mellish  and  Mr.  Bris' 
towe  for  the  Appellant. 

The  question  is,  for  what  purposes  the  Plaintiff  is 
entitled  to  use  his  railway,  which  it  is  admitted  that  he 
was  entitled  to  make.  This  turns  on  the  construction 
of  the  company's  act,  7  &  8  Vict.  c.  Ixv.  s.  334.  The 
Plaintiff's  railway  is  wholly  on  his  own  land,  except 
where  it  crosses  the  Defendants'  railway.  Before  the 
act  he  might  have  made  a  railway  in  any  direction  over 
his  own  ground  and  have  charged  for  the  use  of  it.  Is 
this  right  taken  away  by  the  act  ?  He  might  have  made 
a  railway  for  any  purposes  he  pleased  over  his  own  land, 

even 
(«)  I   Dnn.  4  Sm  52 K 
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1861.       even  alongside  the  company's  line.     The  act  contains  no 
^^'^^^      restrictions  as  to  his    right  of  taking   tolls,   though  a 
V.  restriction  is  imposed  on  the  company's  doing  so.     The 

Chbiiterand  company's  act,  which  interferes  with  private  rights,  is 
Holyhead  not  unnecessarily  to  be  construed  so  as  to  make  it  take 
away  any  rights  of  the  landowner  further  than  was 
necessary  for  the  purposes  of  the  act.  Where  a  pro- 
hibition or  restriction  upon  the  landowner  was  intended 
it  is  expressed.  The  object  of  the  334th  clause  was  not 
to  create  a  new  right,  but  to  reserve  to  the  landowner  his 
previous  rights,  and  the  onus  is  on  the  company  to  show 
that  he  cannot  use  a  railway  on  his  own  land  for  any 
purpose  he  pleases.  His  using  the  railway  for  public 
traffic  is  no  burden  on  the  company,  and  they  could  not 
prove  damage  if  they  brought  an  action,  for  their  act 
does  not  give  them  any  monopoly.  In  the  absence 
of  negative  words,  how  can  the  rights  of  the  landowner 
be  confined  in  the  way  the  company  contends  ?  There 
is  no  rule  of  public  policy  against  the  Plaintiff;  3^4 
Vict.  c.  97 ;  6  i^  6  Vict.  c.  55. 

The  Solicitor  General  (Sir  R.  Palmer),  Mr.  Speed 
and  Mr.  Millar  for  the  company. 

It  is  contended  for  the  Plaintiff  that  the  intention  of 
the  legislature  was  to  give  the  company  certain  powers 
for  the  purposes  of  their  undertaking,  leaving  the  rights 
of  the  landowners  in  all  other  respects  unaffected.  But 
the  reservation,  apart  from  which  the  Plaintiff  could  not 
make  his  railway,  is  introduced  by  a  preamble,  showing 
that  it  was  inserted  for  a  special  reason,  and  was  intended 
only  to  apply  for  the  purpose  of  preserving  to  the  land- 
owners the  specific  advantages  there  mentioned.  It  is 
contended  that  the  burden  lies  on  us  to  show  why  the 
Plaintiff  should  not  do  what  he  pleases  on  his  own  land; 
but  where  his  railway  crosses  ours,  he  is  not  on  his  own 
land  ;  the  conveyance  to  us  gave  us  the  freehold,  and  the 

Plaintiff 
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PlaintifThas  only  an  easement,  the  extent  of  which  must       1861. 

be  defined  by  the  clause  which  reserves  it ;   Durluim  and      "^T"^^^ 
r,»i»T^.i  ^  -m-  11  x^i  Hughes 

bunaerland  Railtoay  Company  v.  Walker  (a).     On  the  v. 

334th  section  there  are  three  points  :  who  are  the  persons  ^     '^"" 

*^  *^  Chester  AMD 

to  whom  the  right  is  given  ?  what  is  the  subject  in  which  Holyhead 
it  is  given  ?  and  what  is  the  extent  of  the  right  given  ?  ^'*"  * 
The  right  is  given  to  the  owners,  lessees  or  occupiers 
of  lands  lying  near  to  or  adjoining  the  railway;  it  is 
given  solely  with  reference  to  their  position ;  it  only  ex- 
tends to  what  is  near  the  railway.  It  could  not  be  in- 
tended to  give  the  owner  of  every  scrap  of  property  near 
the  line  the  right  to  make  a  public  railway  across  that  of 
the  company.  According  to  the  construction  for  which 
the  Plaintiff  contends  the  preamble  is  surplusage.  We 
contend  that  it  is  explanatory.  The  word  ."  require  "  is 
properly  to  be  construed  "  have  need  of  in  respect  of 
their  lands ;"  Farrow  v.  Vansittart  (J).  The  act  must  be 
construed  according  to  the  same  principles  as  a  deed,  the 
clause  in  question  relating  to  private  rights ;  Durham  and 
Sunderland  Railway  Company  v.  Walker  (a) ;  Dand  v. 
Kingscote  {c).  Here  the  object  of  the  clause  was  to 
furnish  means  of  access  to  particular  lands ;  the  words 
"as  occasion  shall  be  and  require"  clearly  show  this, 
if  the  preamble  be  looked  to.  The  lands  adjoining  the 
railway  were  the  dominant  tenements,  the  railway  was 
made  the  servient  tenement,  and  an  easement  was  granted 
which,  were  it  granted  by  deed,  must  be  limited  by  the 
purposes  of  the  dominant  tenements.  Thus,  a  water- 
course could  not  be  made  for  draining  distant  lands ; 
Lawion  v.  Warded) ;  Durham  and  Sunderland  Railway 
Company  v.  Walker  (a) ;  Allan  v.  Gomme  (e).  The 
acts  3  &  4  Vict.  c.  97,  and  5  &  6  VicL  c.  55,  place  rail- 
ways on  such  a  footing,  that  it  cannot  have  been  the 

intention 

(fl)  2  Q.  B.  940,  967.  {d)  1  Ld.  Raym,  75. 

(6)  1  RaUw.  Cos.  609.  (e)  II  Ad.  ^  EU.  759,  772. 

(r)  6  M.^  RM74,  197. 
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1861.        intrntion  of  the  legislature  to  allow  a  railway  for  tlic 

^^^^      general  conveyance  of  passengers  to  be  made  under  the 

n,  clause  now  in  question.     The  308lh,  346th,  358th  and 

n       -^    ,..  327th  sections  of  the  act  are  in  our  favor. 
Chester  AND 

HoLTHBAO 

Rail.  Co.  Mr.  Glasse  in  reply. 

The  Act  is  to  be  construed  favorably  for  us.  Our 
rights  were  intended  to  be  interfered  witli  so  far  only  as 
was  necessary  for  the  construction  and  convenient  working 
of  the  Defendants'  railway.  "  Require  "  is  therefore  to 
be  construed  "  ask  or  demand.'*  The  intention  of  the 
clause,  to  be  collected  from  its  language,  is  to  preserve  to 
the  lands  about  the  railway  all  advantages  arising  from 
their  position.  The  cases  of  dominant  and  servient 
tenement  do  not  apply,  for  there  the  surface  rights  are 
interfered  with,  here  they  are  not,  for  we  are  only  making 
a  railway  on  a  lower  level,  which  does  not  interfere  in 
substance  with  the  rights  of  the  railway  company,  who, 
in  fact,  are  only  owners  of  the  surface,  the  mines  being 
in  the  Plaintiff.  Farrow  v.  Vansittart  and  Durham  and 
Sunderland  Railway  Company  v.  Walker  do  not  apply, 
for  they  were  cases  between  landlord  and  tenant. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

Dec.  20.  Upon  this  appeal,  an  appeal  by  the  Plaintiffs  from  the 

decree  in  the  cause  pronounced  by  the  Vice-Chancellor 
Kindersley  on  the  11th  of  June  last,  the  only  questions 
argued  have  been,  first,  whether  the  declaration  now 
contained  in  it,  that  the  Plaintiff  is  not  entitled  to  use 
his  railway  (the  subject  of  the  litigation)  for  the  purpose 
of  conveying  or  carrying  passengers  or  goods  as  a  public 
carrier,  charging  fares  or  tolls,  ought  to  be  omitted,  and 
secondly,  what  ought  to  be  done  as  to  the  costs  of  the 

suit, 
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suit,  his  Honor  having  given  none  on  either  side.     On        1861. 
the  hearing  the  Vice-Chancellor  had  the  assistance  of      ^T^""^^^ 
Mr.  Justice  Willes  and  Mr.  Baron  Channell.    The  case  r. 

ai  80  heard,  and  the  able  opinions  upon  it  delivered  by  Chest^r^kd 
those  three  learned  Judges,  of  whom  Mr.  Justice  Willes  Holyhead 
differed  from  the  others,  have  been  fully  reported  by 
Mr.  Drewry  and  Mr.  Smale,  whose  report  was  in  the 
hands  of  the  learned  counsel  in  the  cause  when  it  was 
argued,  well  and  elaborately  argued,  before  us  in  and 
after  Michaelmas  Term  last  Mr.  Justice  Willes  con- 
sidered that  the  disputed  declaration  ought  not  to  be  in 
the  decree — Mr.  Baron  Channell  and  the  Vice-Chan- 
cellor  that  it  ought  to  be  there — the  point  depending, 
I  apprehend,  altogether,  on  the  true  construction  of  the* 
834th  section  of  an  act  of  parliament,  intituled  **  An 
Act  for  making  a  Railway  from  Chester  to  Holyhead,*' 
which  received  the  royal  assent  on  the  4th  of  July, 
1844.  The  dispute  before  us  is  one  strictly  civil,  con- 
cerning mere  rights  of  private  property  between  the 
Plaintiff  and  Defendants,  and  the  declaration,  if,  as  one 
upon  a  matter  strictly  civil  concerning  mere  rights 
of  private  property  claimed  by  the  Plaintiff  against 
the  Defendants  or  by  them  against  him,  it  is  not 
rendered  necessary  or  not  supported  by  that  section, 
must,  I  think,  be  dropped.  Does  then  or  will  such 
a  mode  of  using  or  employing  the  Plaintiff's  railway 
as  the  declaration  prohibits,  do  an  "injury"  (in  the 
language  of  the  334th  section),— do  an  injury  to  the 
railway  of  the  Chester  and  Holyhead  Railway  Company 
within  the  meaning  of  the  334th  section,  or  prevent  the 
free  passage  over,  upon  and  along  it?  That  question 
must,  I  think,  be  answered  in  the  negative.  But  is  such 
a  mode  of  using  or  employing  the  Plaintiffs  railway 
nevertheless  forbidden  by  the  section,  containing  as  it 
does  the  recitals  with  which  it  commences,  and  con- 
taining also  as  it  does  the  word  "  require,"  more  than 

once 
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1861.        once  to  be  foiind  in  it,  and  the  word  "  occasion"  ?    This 

question    likewise   must,  as    I    conceive,   be   answered 

negatively;  and,  agreeing  with  the   conclusion  of  Mr. 

^     The         Justice  Willes,  I  consider  that  the  declaration  already 
Chester  AND 
Holyhead    mentioned  to  which  the  Plaintiff  objects  should  be  taken 

Kail.  Co.      Q^^  ^f  ^j^g  decree.     With  regard  to  the  costs  of  the  suit, 

my  learned  Brother  being  on  that  point  of  opinion  with 

the  decree,  and  being  also  of  opinion  that  there  should 

be  no  costs  of  the  appeal  on  either  side,  I  need  not  nor 

shall  say  anything.     We  agree  that  the  deposit  should 

be  returned. 


The  Lord  Justice  Turner. 

This  is  a  question  upon  the  construction  of  the  334th 
section  of  the  company's  act.  The  Vice -Chancellor 
Sir  Richard  Kindersley  has,  with  the  concurrence  of 
Mr.  Baron  Channell,  but  in  opposition  to  the  opinion  of 
Mr.  Justice  Willes,  held,  upon  the  construction  of  that 
section,  that  the  Plaintiff  is  not  entitled  to  use  the 
railway  made  by  him  for  the  purpose  of  carrying  or 
conveying  passengers  or  goods  as  a  public  carrier, 
charging  fares  or  tolls,  and  has  declared  accordingly  by 
his  decree.  The  appeal  before  us  is  by  the  Plaintiff 
from  this  part  of  the  decree,  and  also  from  so  much  of  it 
as  gives  no  costs  of  the  suit. 

The  principal  question  of  course  is  the  question  of 
construction.  In  the  course  of  the  argument  before  us, 
reference  was  made  to  several  other  sections  of  the  act 
besides  the  334th  ;  but  all  the  Judges  who  have  had 
this  case  under  their  consideration  have  thought,  and 
I  agree  in  that  opinion,  that  those  other  sections  do  not 
materially  bear  upon  the  point  we  have  to  decide,  and 
they  may  therefore  be  laid  out  of  the  case.  The  case 
too  has  been  so  recently  argued,  that  it  is  unnecessary 

to 
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to  recapitulate  the  facts,  more  especially  as  the  section  18GI. 
\re  have  had  to  consider  seems  of  itself  to  be  sufficient  ^--n^^*^ 
to  show  the  nature  of  the  question  we  have  to  decide.  tciiEs 

The 
T  ,     -         1  .  .         •  •  11    .       1       /.         Chester  and 

In  construing  this  section,  it  may  be  well,  in  the  first    Holyhead 

place,  to  consider  the  rule  which  ought  to  be  applied  to  ^^^^*  ^« 
the  construction  of  the  act.  This  is  an  act  which  inter- 
feres with  private  rights  and  private  interests,  and  it 
ought,  therefore,  according  to  all  the  decisions  upon  the 
subject,  to  receive  a  strict  construction,  so  far  as  those 
rights  and  interests  are  concerned.  This  is  so  clearly 
the  doctrine  of  the  Court,  that  it  is  unnecessary  to  refer 
to  cases  upon  the  point.  They  might  be  cited  almost 
without  end.  Supposing,  however,  the  general  rule  as 
to  the  construction  of  acts  of  this  description  to  be  less 
settled  than  I  take  it  to  be,  this  particular  act  seems  to 
me  to  afford  strong  grounds  for  applying  the  rule  of 
strict  construction  against  the  company.  The  section 
which  we  have  to  consider  provides  that  no  injury  is 
to  be  done  .to  the  railway,  and  that  the  free  passage 
over,  upon  and  along  it  is  not  to  be  prevented.  To  the 
extent  in  which  the  public  interest  is  concerned,  that 
interest  is  thus  secured  ;  and  we  cannot,  I  think,  impute 
to  the  legislature,  in  an  act  of  this  nature,  an  intention 
which  is  not  expressed  in  the  act,  to  prefer  the  private 
interests  of  the  shareholders  in  the  railway  in  respect 
of  the  profits  to  be  derived  from  it,  over  the  private 
interests  of  the  landowners  in  respect  of  the  profits  to 
be  derived  from  their  lands.  So  far,  therefore,  as  the 
question  depends  upon  the  general  construction  of  the 
act,  I  think  the  construction  ought  to  be  in  favor  of, 
and  not  against,  the  Plaintifif. 

Passing  from  the  general  construction  of  the  act  to 
the  particular  section  under  consideration,  the  case  has 
been  argued  upon  the  principles  applicable  to  cases  of 

Vol.  Ill— 3.  C  C  D.F.J,    exception. 
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1861.        exception,  of  reservation,  and  of  easement;  but  to  decide 

the  case  upon  any  such  grounds  would  be  to  lay  out 

"v.  ""       of  consideration  the  scope  and  purpose  of  the  act.     The 

The         ^^gg   ought,  in    my  opinion,  to   be   decided   upon  the 

Holyhead    intention  of  the  legislature,  to  be  collected   from  the 

AIL,  Co.  general  purpose  of  the  act,  and  from  the  provisions  of 
the  particular  section  on  which  the  question  depends, 
and  not  upon  the  general  rules  which  may  apply  to 
cases  of  another  and  a  different  description.  What  I 
have  already  said  is,  I  think,  suflScient  to  indicate  my 
opinion  as  to  the  intention  to  be  collected  from  the 
general  purpose  of  the  act.  It  remains,  therefore,  only 
to  Consider  the  provisions  of  the  particular  section.  In 
considering  those  provisions,  it  must,  I  think,  be  ad- 
mitted that  the  recitals  ought  to  be  taken  into  considera- 
tion, for  whether  they  do  or  do  not  indicate  the  full 
purpose  for  which  the  enactment  was  made,  they  un- 
doubtedly indicate  one  of  the  purposes — and  it  may 
not  be  going  too  far  to  say,  the  principal  purpose — on 
which  it  was  founded.  I  will  therefore  first  consider 
the  recitals.  They  are  two.  First,  that  the  railway 
will  obstruct  the  intercourse  between  the  lands  on  the 
banks  of  the  estuary  and  channel  and  the  sea,  and  thus 
deprive  those  lands  of  their  natural  advantages  of  position 
as  respects  the  estuary  and  channel ;  and  secondly,  that 
it  is  desirable  to  give  facility  of  access  between  those 
lands  and  the  sea,  and  from  the  sea  and  the  lands  on 
the  lower  or  sea-side  of  the  line  to  parts  inland.  With 
respect  to  both  these  recitals,  it  is  to  be  observed,  that 
they  do  not  apply  to  any  particular  lands,  but  that  they 
extend  to  all  lands  on  the  banks  of  the  estuary  and 
channel  between  Chester  and  Bangor^  where  the  line  of 
the  railway  skirts  the  margin  of  the  estuary ;  and  that 
it  is  evident,  therefore,  that  they  have  no  reference  to 
any  particular  inland  communication. 

Tlien 
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Then  as  to  (he  first  recital,  it  is  in  these  terms — [His  1861. 
LortUhip  read  the  recital.]  This  recital,  therefore,  points  '"^^'^^-^ 
to  intercourse — and,  as  it  is  expressed  in  the  act,  free  „. 

intercourse— between  all  the  lands  on  the  bank  and  the  ^  '^"^ 
sea;  and  pointing,  as  it  does,  to  free  intercourse,  it  Holyhead 
certainly  indicates  no  intention  to  limit  the  nature  of  that 
intercourse.  It  was  said,  however,  on  the  part  of  the 
company,  that  the  intercourse  thus  pointed  at  is  only 
between  the  lands  on  the  bank  and  the  sea,  and  that  the 
intention  is  thus  indicated  that  the  right  of  access  to  the 
sea  should  not  be  afforded  to  lands  lying  beyond  and 
further  inland  than  those  upon  the  bank.  I  think,  how- 
ever, that  this  argument  cannot  be  maintained  to  the 
extent  to  which  it  was  attempted  to  push  it,  for  although 
it  cannot,  of  course,  have  been  the  intention  of  the  act  to 
give  to  the  inland  proprietors  or  persons  interested  *in 
their  lands  a  right  to  pass  over  the  lands  of  the  owners 
on  the  bank  without  their  consent,  it  was  before  the 
passing  of  the  act  competent  to  these  latter  owners  to 
grant  such  a  right  on  any  terms  which  they  might  think 
fit.  They  might  agree  to  grant  the  right  at  so  much  per 
head  for  every  passenger,  or  so  much  per  ton  for  every 
ton  of  goods,  and  the  power  to  grant  such  rights  is  most 
valuable,  more  especially  in  mining  districts,  such  as  this 
district  appears  to  be.  This,  as  it  seems  to  me,  was  one 
of  the  natural  advantages  of  the  position  of  the  lands  on 
the  bank,  and  the  recital  is  express  that  those  lands  were 
not  to  be  deprived  of  their  natural  advantages  of  position. 
With  all  possible  respect,  therefore,  to  the  opinions  which 
have  been  expressed  upon  the  point,  it  seems  to  me  that 
this  first  recital,  to  say  the  least  of  it,  does  not  at  all 
assist  the  case  of  the  company. 

Then  as  to  the  second  recital.  It  is  in  these  terms — 
[His  Lordship  read  it.]  It  is  here  to  be  observed,  that 
the  lands  described  as  abounding  with  coals  and  minerals, 

C  C  2  and 


Hughes 

V. 


364  CASES  IN  CHANCERY. 

1 861 .        and  as  well  situated  for  purposes  of  commerce,  are  clearly 

lands  both  on  the  higher  or  land  side  of  the  railway  and 

on  the  lower  or  sea  side  of  it,  and  that  the  mines  under 

The         these  lands  are  described   as,   in   some   instances,  not 
Chester  AMD    ,    ,        .  ,  «    ,  ^  i    i  i 

Holyhead     belonging  to  the  owners  of  the  surface ;  and  that  what 

Kail.  Co.  jg  g^^jj  ^^  j^^  desirable  is,  to  give  facilities  of  access 
between  the  said  lands  and  the  sea,  and  from  the  sea 
and  the  lands  on  the  lower  or  sea  side  of  the  line  of 
railway  to  parts  inland.  Here,  again,  the  purpose  ex- 
pressed, of  giving  facilities  of  access  between  the  lands 
on  the  bank  and  the  sea,  was  relied  upon  on  the  part  of 
the  company  as  indicating  the  same  intention  as  was 
said  on  their  part  to  be  indicated  by  the  first  recital ; 
but  it  does  not  seem  to  me  that  the  express  recital,  that 
it  was  desirable  that  facility  of  access  should  be  given  as 
to  these  particular  lands,  at  all  indicates  that  it  was  not 
desirable  that  the  same  facility  should  be  given  as  to 
other  lands  lying  further  inland,  more  especially  when 
It  is  remembered  that,  if  I  am  right  in  the  observations 
which  I  have  made  upon  the  first  recital,  the  access, 
when  given  to  the  particular  lands,  might  be  extended  to 
those  other  lands,  a  circumstance  which  may,  perhaps, 
explain  the  use,  in  the  one  part  of  this  recital,  of  the 
words  *'  between  the  said  lands  and  the  sea,"  and  in  the 
other  part  of  it  of  the  words  "  the  lands  on  the  lower  or 
sea  side  of  the  railway  to  parts  inland."  This  latter 
expression  at  the  end  of  the  recital  seems  to  me  to  afford 
an  important  observation  in  favor  of  the  Plaintiff,  for  it 
is  hardly  possible  to  conceive  why  it  would  be  more  de- 
sirable to  give  facilities  of  access  between  lands  on  the 
lower  or  sea  side  of  the  railway  to  parts  inland,  than  to 
give  facilities  of  access  between  lands  on  the  higher  or 
land  side  of  the  railway  and  the  sea.  A  mine  owner  on 
the  higher  or  land  side  of  the  railway  would  as  much 
require  access  for  his  mineral  produce  to  the  sea  as  a 
mine  owner  on  the  lower  or  sea  side  of  the  railway 

would 


CASES  IN  CHANCERY.  365 

would  require  for  his  produce  access  to  parts  inland,  and  1861. 
1  see  no  limit  which  can  be  put  upon  the  words  "  parts  ^'^^ 
inland."     It  is  observable  too,  with   reference   to   this  v. 

second  recital,  that  it  refers  to  cases  in  which  the  owner  Chbweramd 
of  the  surface  would  have  a  right  to  compensation  for  the  Holyhb4d 
passage  over  his  land.  A  mine  owner,  for  instance, 
could  have  no  right  to  pass  over  the  lands  of  the  surface 
owner  without  his  consent,  or  without  making  compen- 
sation; and  it  is  plain,  therefore,  that  the  act  contem- 
plated cases  in  which  compensation  would  be  to  be  made 
to  the  surface  owner  for  the  right  of  passing  over  his 
lands.  Speaking,  therefore,  again,  with  all  deference  to 
the  opinions  which  have  been  expressed,  it  seems  to  me 
that  this  second  recital  adds  but  little,  if  anything,  to  the 
case  of  the  company. 

We  come  then  to  the  enacting  part  of  the  clause. 
The  first  part  of  the  enactment  runs  thus:  — [His  Lord- 
ship read  the  first  part  of  the  enactment  ending  with  the 
words  "  above  or  below  such  line  of  railway."]  This, 
therefore,  is  not  an  enactment  applying  between  the 
several  owners  of  the  several  lands  and  mines.  It 
is  an  enactment,  between  the  several  owners  of  the 
lands  and  mines  and  the  company,  that  the  act 
shall  not  extend  to  prevent  the  making  of  the  particular 
works  which  are  referred  to — leaving  the  rights  of  the 
owners  inter  se  as  they  stood  before  the  passing  of  the 
act.  It  is  to  be  observed  too  that  this  enactment  goes 
beyond  the  recital,  for,  independently  of  any  observation 
which  might  be  made  upon  the  introduction  of  the  words 
"lessees  or  lessee,"  "occupiers  or  occupier,"  the  enact- 
ment extends  to  the  owners,  lessees  and  occupiers  of 
lands  and  mines  in  parts  adjacent,  and  not  merely  to  the 
owners,  lessees  and  occupiers  of  lands  on  the  banks. 
Now,  it  is  not  disputed  that  unless  the  enactment  is  cut 

down 
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1861.        down  by  the  recitals  it  must  have  its  full  effect,  and  for 
the  reasons  already  given  I  do  not  think  that  the  recitals 
V,  can  be  construed  to  cut  it  down,  even  assuming,  (on  which 

Thr  j  gj^g  ^^  opinion,)  that  the  language  of  the  enactment  is 
Holyhead  not  sufficiently  clear  to  preclude  its  being  limited  by  the 
recitals.  We  have  thus  far,  therefore,  in  my  opinion,  a 
clear  right  given  to  the  owners,  lessees  and  occupiers  of 
the  lands  and  mines  near  to  or  adjoining  the  railway  and 
in  parts  adjacent  to  make  railways,  &c.  The  main 
argument,  however,  on  the  part  of  the  company,  wiih 
reference  to  this  enactment,  was  rested  upon  the  words 
"  as  occasion  shall  be  and  require,"  which  it  was  said 
must  be  taken  to  refer  to  such  occasions  as  are  mentioned 
in  the  recitals  and  to  limit  the  right  of  making  the  rail- 
ways, &c.,  to  cases  in  which  such  occasions  should  render 
them  necessary ;  but  these  words  are  perfectly  general, 
there  is  no  context  in  the  enactment  to  limit  them,  and, 
as  I  apprehend,  they  operate  to  constitute,  and  must  be 
taken  to  constitute,  the  owners  lessees  and  occupiers, 
and  not  the  company,  the  judges  of  what  works  were 
required  and  when  there  was  occasion  for  them ;  for  this, 
if  I  am  right  in  the  construction  of  the  recitals,  is  most 
in  conformity  with  the  spirit  and  purpose  of  the  act,  and 
not  only  so,  but  it  is  in  conformity  also  with  the  general 
principles  applicable  to  cases  in  which  undefined  benefits 
are  conferred,  in  which  cases  the  measure  of  the  benefit 
rests,  as  I  apprehend,  with  the  persons  on  whom  it  is 
conferred.  I  think,  therefore,  the  first  enactment  does 
not  admit  of  any  such  limitation  as  is  contended  for  on 
the  part  of  the  company. 

Then  as  to  the  second,  it  is  this : — Nothing  in  this  act 
contained  shall  extend  to  prevent  the  owners,  &c.  from 
using  (for  this  must  be  the  construction  of  the  words 
"to  use")  such  railways,  &c.— [His  Lordship  read  the 
remainder  of  the  clause.]     The  observations  w^hich  have 

been 
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been  already  made  upon  the  words  "  as  occasion  shall        1861. 
require"  seem  to  me  to  apply  with  equal  force  to  the 
words  "  in  such  way  and  for  such  purposes  as  they  or  r. 

any  of  them  may  require/*  and  it  is  unnecessary,  there-  i^hester  amd 
fore,  to  say  more  upon  those  words ;  but  we  have  here  Holyhead 
the  words  "  for  the  benefit  of  themselves  and  of  all  and 
every  other  person  and  persons  to  whom  they  or  any  of 
them  may  from  time  to  time  give  leave,"  words  upon 
which  the  Vice-Chancellor  seems  to  have  placed  very 
great  reliance.  If,  however,  1  correctly  apprehend  the 
Ddeaning  of  tliese  words,  they  seem  to  me  to  be  not 
inaptly  framed  for  the  purposes  in  view.  There  were, 
I  think,  here  two  purposes  in  view,  one  to  give  the  right 
of  user  as  against  the  company,  the  other  not  to  give  to 
one  owner  the  right  of  user  over  the  lands  of  another 
without  his  leave.  If  tlie  clause  had  stopped  at  the 
word  "  watercourses'*  and  the  words  **  for  the  benefit, 
&c.**  had  not  been  introduced,  it  might  have  been  con- 
tended that  personal  user  and  personal  user  only  was 
intended  to  be  conferred,  and  the  words  "  for  the  benefit 
of  themselves  and  of  all  and  every  other  person  and 
persons"  were  therefore  inserted  to  remove  any  doubt 
'  upon  that  point;  but  then  if  the  clause  had  stopped  at 
the  words  "person  and  persons"  it  might  have  been 
contended  that  the  right  of  Ui^er  was  given  to  all  and 
every  person  and  persons  without  restriction,  and  the 
words  "  to  whom  they  or  any  of  them  (which,  of  course 
must  be  understood  to  mean  respectively)  mav  from  time 
to  time  give  leave"  were  inserted  to  prevent  this  con- 
struction. This,  I  confess,  with  all  deference  to  the 
opinion  of  the  Vice-Chancellor,  appears  to  me  to  be  the 
fair  and  reasonable  meaning  of  this  sentence,  and  so 
construing  it,  I  think  it  rather  favors  than  prejudices 
the  PlaintiflPs  case.  The  remaining  provisions  of  the 
section  seem  to  me  to  be  also  in  favor  of  the  Plaintiff. 
If  the  intention  had  been  to  prevent  injury  to  the  share- 
holders 
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1861.  holJers  of  the  company  independently  of  any  injury  to 

Hughes  ^^^  railway  itself,  surely  that  intention  would  have  been  ex- 

^'  pressed  in  the  next  succeeding  provision,  which  provides 

Chester  AND  against  injury  being  done  to  the  railway ;  and  although 

Holyhead     there  is  much  force  in  the  observations  of  the  Solicitor- 

Rail  Co.      ^  ,         ,       ,  ,  .        . 

General  on  the  clause  as  to  tonnage  and  compensation,  I 

hardly  think  that  if  it  had  been  intended  by  the  act  to 

limit  the  purposes  for  which  the  owners  and  others  were 

to  use  their  railways  some  indication  of  that  intention 

would  not  have  been  found  in  this  clause.     The  case  on 

the  part  of  the  company  was  attempted  to  be  strengthened 

by  arguments  founded  on  the  general  acts  relating  to 

railways,  but  the  provisions  of  those  acts  do  not  appear 

to  me  to  affect  the  question  arising  between  the  Plaintiff 

and  the  company  upon  this  act.     I  think,  therefore,  that 

the  declaration  complained  of  must  be  struck  out  of  the 

decree.     Upon  the  second  branch  of  the  appeal  we  were 

asked  at  the  bar  to  give  the  Plaintiff  the  costs  of  the 

suit,  but  under  the  circumstances  of  the  case  I  agree 

with  the  Vice-Chancellor  that  there  should  be  no  costs 

of  the  suit,  and  I  think  there  should  be  no  costs  of  the 

appeal. 
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PERFECT  V.  LANE.  Dec.  9,  lo, 

11,21. 

rpHIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of    Before  The 

"*•      the  Master  of  the  Rolls  dismissing,  with  costs,  his       *^th:'e8  "*" 

bill,  which  was  filed  to  set  aside  a  sale  of  a  reversion.        The  vendor  of 

a  contingent 
reversionary 
In  the  year  1857,  the  Plaintiff,  under  the  will  of  a  interest  in 

Mrs.  Butt,  was  entitled,  in  the  event  of  his  surviving  his  and  real  estate, 

mother,  to  one-sixth  of  Mrs.  Butt's  residuary  estate,  atapricecal- 
,.  ,..  111/^  •  •    culated  by  the 

which  was  being  administered  by  the  Court  in  a  suit  purchaserupon 

then  pending.     In  July,  1856,  he  had  mortgaged  this  J^g^^ufythe 

reversionary  interest  to  the  London  Life  and  Guarantee  real  estate 

Society,  the  mortgage  containing  a  power  of  sale.     In  ^/to^^n* 

1857,  the  interest  being  in  arrear,  the  mortgagees  ex-  having  filed  his 

pressed  an  interi^ion  of  exercising  the  power  of  sale,  and  ,|,e  sale  as 

the  Plaintiff  thereupon  endeavoured  to  sell  his  reversion,  being  made  at 
,      .        >  '         i*  ^'m  .     .  •  t     1         .         an  undervalue, 

and  made  inquiries  of  ditlerent  societies  with  that  view,  ^Held,  that 

but  none  were  disposed  to  purchase.     He  ultimately,  on  *l^**<*"g^  «« * 
*^  ^  '^         general  rule 

the   11th  of  May  in  that  year,  made  to  the  Norwich  the  onus  lies 
Union  Reversionary  Literest  Company  a  proposal,  which  chaser  of^are- 

described  the  interest  offered  for  sale  in  the  following  version  to  show 

that  he  save 
terms:—  a  fair  value, 

"  A  contingent  reversion  of  one- sixth  or  other  share  of  vendor  has 

the  undermentioned  Bank  Stock  and  freehold  and  lease-  ^^^^^  *°  **" 

proposals  the 

hold  value  of  the 

corpus  of  the 

property,  it  lies  upon  the  vendor  to  allege  and  prove  that  the  value  was  understated. 

Per  the  Lord  Justice  Turnery  semble,  a  sale  of  a  reversion  at  a  price  calculated 
according  to  tables  in  common  use  cannot  be  set  aside  merely  on  tne  ground  that 
another  set  of  tables  in  common  use  would  give  a  higher  value. 

The  purchasers  bought  taking  Bank  Stock  at  200/.  per  cent.  The  then  market  price 
was  215/.,  and  the  average  market  price  for  the  last  eleven  years  217/.  These  facts 
were  held  not  to  be  conclusive  evidence  of  purchase  at  an  undervalue,  there  being 
strong  evidence  to  show  that,  in  the  opinion  of  actuaries,  it  was  reasonable  in  the  pur- 
chase of  a  reversion  to  treat  Bank  Stock  as  only  worth  200/. 

Costs  of  selling  real  estate  are  to  be  regarded  in  valuing  a  reversionary  interest  in 
the  bale  muncys. 


Perfect 
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1861.  hold  estates  and  moneys  invested  as  follows :— 4,1^36/. 
Bank  Stock,  of  the  estimated  value  of  8,744/. ;  a  lease- 
hold messuage,  No.  11,  Pulteney  Street,  Bath,  let  at 

Lane.  jqq/^  p^^  annum,  1,000/.;  a  freehold  estate  at  Ever- 
Creech,  in  the  county  of  Somerset,  1,800/.;  a  freehold 
estate  at  Bagbury,  in  the  county  of  Somerset,  purchased 
in  1845,  5,000/.;  a  freehold  estate  at  Evercreech  Park, 
in  the  county  of  Somerset,  14,250/.  0^.  8rf. ;  a  freehold 
estate,  comprising  two  fields,  called  Elbon  Field  and 
Quarry  Ground,  in  the  county  of  Somerset,  purchased  in 
1848,  554/.  Ss.  lOd. ;  freehold  ground  rents  at  Brighton, 
purchased  in  1848,3,900/.:  total,  35,248/.  3*.  lOe/.  The 
above  property  is  divisible  on  the  death  of  the  vendor*s 
mother,  now  aged  fifty-four  years,  amongst  her  children, 
six  of  whom  are  living,  and  contingent  upon  the  vendor, 
now  aged  thirty  years,  surviving  her.  The  Bank  Stock 
is  standing  in  the  name  of  the  Accountant-General  of  the 
Court  of  Chancery  to  the  credit  of  the  cause  Perfect  v. 
Stochwell,  and  the  estates  are  vested  in^he  name  of  Mr. 
Thomas  Stockwell,  the  surviving  trustee.  The  suit  is 
instituted  for  the  purpose  of  taking  the  trustees'  accounts, 
and  for  the  appointment  of  new  trustees.  A  succession 
duty  of  1/.  per  cent,  will  be  payable  on  the  division  of 
the  estate." 

Upon  this  proposal  being  made  to  the  company,  the 
following  question  was  submitted  by  them  to  Mr.  Dowries, 
their  actuary : — "  What  is  the  value  of  the  contingent 
reversions  to  one-sixth  of  4,236/.  Bank  Stock,  and  one- 
sixth  of  freehold  and  leasehold  property,  valued  at2(>,504/. 
(a  very  small  portion  is  leasehold),  on  the  death,  of  fifty- 
four,  provided  thirty  be  then  living?"  Mr.  Dowries,  in 
answer  to  the  question  submitted  to  him,  certified  that 
the  value  of  the  reversion  was  1,562/.  IO5.  The  com- 
pany then  agreed  to  purchase  the  reversion  for  1,550/., 
having  deducted    12/.   10*.  from  the  valuation  for  the 

estimated 
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estimated  costs  of  the  purchase.  The  1 ,550/.  was  after- 
wardsy  in  consequence,  as  it  appeared,  of  the  rental  of 
the  house  at  Bath  being  less  than  was  mentioned  in  the 
particulars,  agreed  to  be  reduced  to  1,500/.,  and  ultimately 
that  sum  was  paid  by  the  company,  and  the  purchase 
completed  in  1858. 

Mr.  Downes,  it  appeared,  In  making  bis  calculation, 
took  the  Bank  Stock  as  worth  200/.  per  cent,  and  took 
the  value  of  the  freehold  and  leasehold  properties  at  the 
amounts  mentioned  in  the  proposal.  The  valuation 
proceeded  solely  on  the  data  in  the  question  put  to 
Mr.  Downes,  and  so  no  allowance  was  made  for  suc- 
cession duty  or  costs.  Evidence  was  adduced  to  show 
that  the  value  of  200/.  per  cent,  attributed  to  the  Bank 
Stock  in  the  proposal,  was  too  low ;  and  that  the  price 
on  the  average  of  the  last  eleven  years  was  217/.,  the 
actual  price  in  July,  1857,  215/. 

The  tenant  for  life  died  on  the  12th  of  August,  1859; 
and  the  Plaintiif  filed  his  bill  to  impeach  the  sale  on 
the  ground  of  inadequacy  of  price.  Several  actuaries 
gave  evidence  on  his  behalf,  valuing  the  reversion  at 
sums  the  average  of  which  was  about  2,000/.,  the  lowest 
being  about  1,600/. 

Most  of  the  Plaintiff's  witnesses  took  the  Bank  Stock 
at  215/.  per  cent.;  but  Mr.  Morgan,  the  eminent  actuary, 
took  200/.  as  being  the  proper  value  for  this  purpose. 
Several  of  them  allowed  only  for  the  expense  of  in- 
suring the  Plaintiff's  life  against  that  of  his  mother  for 
a  sum  much  less  than  one-sixth  of  the  total  value  of  the 
property;  but  it  was  shown,  that  in  purchasing  a  con- 
tingent reversion  it  was  usual  for  the  purchaser  to  allow 
for  the  expense  of  insuring  to  an  amount  equal  to  the 
total  value. 

The 
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The  Master  of  the  Rolls  dismissed  the  bill  with  cost?, 
being  of  opinion  that  it  was  sufficiently  shown  that  the 
price  the  Defendants  gave  was  the  full  market  value  at 
the  time. 

The  Plaintiff  appealed. 

Mr.  Lloyd,  Mr.  Baggallay  and  Mr.  Renshaw  for  the 
Appellant. 

The  onus  lies  on  the  Defendants  to  show  that  they 
gave  the  fair  value  ;  Edwards  v.  Burt  {a) — \^The  Lord 
Justice  Knight  Bruce  referred  to  the  observations  on 
that  case;  Sugd.  Vend,  ^  Purch.  (6)] — Shelley  v. Nash{c) ; 
Salter  v.  Bradshaw  {d )  ;  Davis  v.  Duke  of  Marl- 
borough  {e);  Talbot  v.  Staniforth{f).  In  the  last  case 
it  was  impossible  to  make  a  scientific  calculation  of  the 
value,  yet  it  was  held  that  the  onus  still  lay  on  the 
purchaser  to  prove  that  a  fair  market  value  was  given ; 
and,  indeed,  the  greater  the  uncertainty  as  to  the  value, 
the  greater  the  onus  thrown  on  the  purchaser.  In  order 
to  ascertain  the  value  of  the  reversion,  the  Defendants 
must  prove  the  value  of  the  corpus,  which  they  have  not 
done.  ^The  Lord  Justice  Knight  Bruce  asked,  whe- 
ther in  any  of  the  cases  it  had  been  decided  whether 
the  circumstance,  that  the  expenses  of  a  sale,  neces- 
sary for  the  purpose  of  division,  would  diminish  the 
fund,  ought  to  be  taken  into  consideration  ?  Edwards  v. 
Browne  (g)  and  Lord  Aldborough  v.  Trye  {h)  were 
referred  to.]  The  circumstances  were  not  such  as 
make  the  sale  analogous  to  a  sale  by  auction ;  there 
was  no  competition,  proposals  being  only  made  privately 

to 

(a)  2  De  G  ,  ^f.  Sf  G.  55.  (e)  2  Sw   122,  163. 

(6)  Page  2.35  (13M  edit.)  (f)  1  Johns.  Sf  H,  481,  501. 

(c)  3  Mad.  232.  \g)  2  CoU.  100. 

((/;  20  Bt:av  161.  (//;  7  C7.  4  Fin,  136. 
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to  a  few  societies,  none  of -whom  stated  what  they  were        1861. 

willing  to  give.     Then,  upon  the  evidence,  we  say  it  is 

clear  that  the  fair  price  was  not  given.     A  valuation 

which  proceeded  on  the  footing  of  Bank  Stock  being        Lane. 

worth  only  200/.  per   cent.,  condemns  itself;  and  the 

evidence  on  our  part  shows  clearly  that  the  reversion 

was  worth  about  600/.  more  than  it  was  valued  at.     That 

there  were  unascertained  costs  and  expenses  to  be  pro«p 

vided  for  cannot  account  for  more  than  a  small  fraction 

of  this  deficiency,  since  only  one-sixth  of  them  could 

fall  upon  this  share. 

Mr.  Selwyn  and  Mr.  Walford  for  the  Defendants^  in 
support  of  the  order  of  dismissal. 

We  do  not  impugn  the  decision  in  Edwards  v.  Burt^ 
it  perhaps  goes  to  the  edge  of  the  law,  but  it  lays  down 
no  new  rule,  it  only  applies  the  established  law  to  the 
circumstances  of  that  case.  There  is  now  no  reason  for 
pushing  that  law  to  its  extreme;  the  rule  itself  has 
become  a  useless  anomaly,  for  the  repeal  of  the  usury 
laws  makes  it  practically  easy  to  alienate  a  reversion 
absolutely  by  mortgaging  it  at  a  high  rate  of  interest. 
But  taking  the  law  as  it  stands^  apart  from  that  point, 
the  rule  is,  that  the  purchaser  must  show  that  a  fair 
market  value  has  been  given.  The  best  test  of  market 
value,  next  to  an  auction,  is  to  apply  to  persons  who 
deal  in  such  commodities,  to  ascertain  what  they  will 
give.  Lord  St.  Leonards  allows  one-third  as  the  dif- 
ference between  actuarial  value  and  market  value.  Now 
the  Plaintiff's  witnesses  evidently  go  only  upon  the  ac- 
tuarial value ;  their  cross-examination  clearly  shows  that 
they  took  none  of  the  unfavorable  circumstances  into  con- 
sideration, especially  the  unascertained  costs,  which,  as 
our  evidence  shows,  would  have  made  the  reversion 
almost  unsaleable  by  auction.  As  to  the  Bank  Stock, 
eminent  actuaries  treat  it  as  properly  valued  at  200/. 

per 
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1861.  per  cent.,  owing  to  the  uncertainty  of  what  the  price 
would  be  when  the  reversion  fell  into  possession.  As 
to  the  landed  property, — even  if  it  lies  in  the  PlaintifTs 
mouth  to  say  that  he  gave  too  low  a  value  of  the  corpus 
in  his  proposals,  though  it  was  manifestly  his  interest 
to  overstate  rather  than  understate  the  value — at  all 
events,  the  onus  cannot  lie  upon  the  Defendants  of* 
showing  that  the  Plaintiff  did  not  understate  it. 

Mr.  Lloyd  in  reply. 

Nothing  more  than  inadequacy  of  value  is  required  in 
order  to  set  aside  the  purchase;  Boothhy  v.  Boothby{a)\ 
and  the  onus  of  proving  the  adequacy  of  the  price  is 
on  the  Defendants.  The  evidence  of  the  Defendants  as 
to  the  price  of  Bank  Stock  cannot  be  attended  to.  The 
price  of  the  day  having  been  216/.,  and  the  average 
price  for  the  last  ten  years  still  higher,  no  opinions, 
however  eminent,  can  lead  the  Court  to  the  conclusion 
that  it  was  properly  valued  at  200/.  The  evidence  of 
the  Defendants,  as  to  the  value  of  the  other  property, 
goes  upon  the  rental ;  but  the  rental  was  not  in  the 
proposals,  and  the  rental  is  not  a  certain  guide  as  to  the 
value  of  a  property,  for  it  may  happen  to  be  let  too  low ; 
Peacock  V.  Evans  (6).  The  statement  by  the  vendor  of 
the  value  of  the  corpus  cannot  shift  the  onus  from  the 
purchasers,  any  more  than  his  offering  the  reversion  to 
them  at  a  certain  price  would  shift  the  onus,  if  they  pur- 
chased at  that  price. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

D^r.  21.  I  am  of  opinion  that  in  estimating  the  value  and  fixing 

the  price,  on  the  occasion  and  for  the  purpose  of  the  sale 

impeached 

(ff)  1  Mac.  4  Got.  604.  (h)  16  Ves,  512,  516. 
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impearlied  by  the  bill  in  this  cause,  of  the  interest,  a        1861. 

contingent  reversionary  interest,  comprised  in  that  sale, 

the  powers  of  conversion  contained  in  the  will  of  Mrs. 

Bnttf  by  which  that  interest  was  created,  and  the  number 

and  variety  of  the  properties  subject,  in  1857  and  1858, 

to  those  powers,  were  matters  reasonable  and  proper  to 

be  taken  into  consideration ;  and  I  am  satisfied,  uponi  all 

the  evidence  of  the  numerous  witnesses  before  us,  that, 

whether  we  regard  the  Defendants*  purchase  as  made  in 

1857  or  1858,  they  have  clearly  shown  the  sura  of  1,500/. 

to  have  been  at  that  time  not  less  than  the  just  value  of 

the  interest  so  purchased,  nor  less  than  a  fair,  sufficient 

and  full  price  for  it,  Mrs.  Perfect^  the  tenant  for  life  of 

the  property  subject  to  the  trusts  of  the  will,  having  lived 

some  time  after  the  completion  of  the  purchase,  namely, 

until  a  day  in  August^  1859,    1,500/.  was  the  agreed  price 

paid  in  1858;  and  accordingly  1  conceive  that  the  order 

of  the  Master  of  the  Rolls  dismissing  the  bill  was  right, 

notwithstanding  the  early  death  of  Mrs.  Perfect ;  the 

fact  that  it  happened  so  soon  after  the  completion  of  the 

sale,  or  has  happened  at  all,  being  not,  in  my  judgment, 

rendered  of  any  importance  or  weight  by  the  materials 

before  us  or  any  part  of  them. 

The  Lord  Justice  Turner. 

This  is  a  bill  to  set  aside  a  purchase  by  the  De- 
fondants  from  the  Plaintiff  of  a  reversionary  interest 
The  Master  of  the  Rolls  has  dismissed  the  bill  with 
costs,  and  the  Plaintiff  has  appealed.  It  is  well  settled, 
that  purchasers  of  reversionary  interests  are  bound  to 
prove  that  they  have  given  the  fair  value,  which,  in  cases 
of  estimable  value,  would  in  general  be  the  market  value 
of  the  interests  which  they  have  purchased;  and  the  only 
question  in  this  case  is,  whether  the  evidence  before  us 
is  sufficient  to  satisfy  the  Court  that  the  fair  value,  which 

in 
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1861.  in  this  case  ma^  be  taken  to  be  the  market  value  of  the 
interest  purchased  by  the  Defendants,  was  in  fact  given 
by  them.  The  transaction  of  this  purchase  originated  in 
a  proposal  made  by  the  Plaintiff  to  the  Norwich  Union 
Reversionary  Interest  Company^  of  which  the  Defendants 
are  the  trustees. — [His  Lordship  here  stated  the  form 
of  the  proposals,  the  question  submitted  to  Mr.  Downes, 
his  answer,  and  the  completion  of  the  purchase  for  1,500/. 
as  mentioned  above.] 

JEliza  Harriett  Perfect,  the  tenant  for  life,  died  on 
the  12th  August,  1859.  Her  early  demise  has  of  course 
rendered  the  purchase  very  beneficial  to  the  company, 
and  the  sale  of  it  very  prejudicial  to  the  Plaintiff,  and  he 
now  complains  of  it  on  the  ground  of  undervalue. 

Whether  this  complaint  be  just  or  not  must,  of  course, 
be  judged  of  according  to  the  facts  as  they  stood  at  the 
time  of  the  purchase,  and  not  according  to  the  result. 
Much  of  the  argument,  on  the  part  of  the  Plaintiff,  pro- 
ceeded on  the  ground  that  the  company  was  bound  to 
inquire  into  the  values  of  the  several  properties  included 
in  the  purchase.  It  was  said  that  the  company  being 
bound  to  prove  the  value  of  the  reversion,  they  were 
bound  to  prove  the  value  of  the  properties  in  possession 
on  which  the  value  of  the  reversion  would  depend ;  but 
in  this  case  the  Plaintiff  has,  as  to  most  of  the  properties, 
stated  the  values  in  the  proposal,  and  whatever  obliga- 
tion may  rest  upon  the  purchaser  of  a  reversion  to  prove 
the  value  of  the  property  in  cases  where  the  value  is  not 
stated,  or  even,  under  special  circumstances,  in  cases 
where  the  value  is  stated,  I  do  not  think  that,  in  the 
absence  of  special  circumstances,  and  I  see  none  such  in 
the  present  case,  it  can  be  competent  to  the  vendor  of  a 
reversion  to  complain  that  the  purchaser  has  taken  the 
value  of  the  property  to  be  such  as  he,  the  vendor,  has 

represented 
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represented  it  to  be.  So,  again,  as  to  the  rest  of  the  1861. 
properties  included  in  this  proposal,  it  was,  of  course,  for 
the  PlaintifTs  interest  to  represent  them  to  be  of  the 
highest  value  which  could  fairly  be  set  upon  them ;  and 
although,  as  to  these  properties,  the  Plaintiff  has  not 
stated  in  the  proposal  the  present  actual  values,  he  has 
stated  the  prices  at  which  the  properties  were  purchased 
some  few  years  before,  and  the  company  was,  as  I  think, 
justified  in  assuming  those  prices  to  be  the  then  actual 
values.  Where  a  value,  either  actual  or  to  be  reasonably 
presumed,  is  set  upon  the  corpus  of  the  property  in  the 
proposal,  I  cannot  think  that  any  such  obligation  as  has 
been  contended  for  in  this  case  can  rest  upon  the  pur- 
chaser of  the  reversion  in  the  absence  of  special  circum- 
stances, and  I  think  that,  in  such  cases,  it  roust  rest  upon 
the  vendor  to  allege  and  prove  that  the  value  was  under- 
stated in  the  proposal.  In  the  present  case  I  have  not 
been  able  to  find  any  such  allegation  or  proof. 

The  case  therefore  seems  to  me  to  resolve  itself  into 
the  dry  question  of  the  market  value  of  the  reversion  of 
these  properties,  taking  them  to  be  of  the  value  stated 
in  the  proposals.  This,  no  doubt,  is  a  question  difficult 
to  be  solved,  and  thus  far  I  agree  with  the  argument  on 
the  part  of  the  Plaintiff,  that  it  is  not  sufficient  for  the 
company  to  say  that  they  gave  substantial  value,  and  that 
it  was  incumbent  on  them  to  show,  as  far  as  the  nature 
of  the  case  would  admit,  that  they  gave  the  fair  value. 
In  my  opinion  they  have  proved  this.  Mr.  Dowries,  the 
actuary  of  the  company,  was  first  consulted.  He  valued 
the  reversion  at  1,562/.  10^.;  and,  in  making  the  calcu- 
lations by  which  he  arrived  at  this  result,  he  took  the 
Bank  Stock  at  200/.  per  cent.,  and  the  other  properties 
according  to  the  statements  made  in  the  proposal.  Now, 
as  I  have  already  stated,  I  think  that  the  valuation 
cannot  be  impeached  upon  the  ground  of  any  supposed 

Vol.  Ill— 3.  D  D  D.F.J,    higher 
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J  861.  higher  value  of  any  of  ihose  other  properties,  and  there- 
fore I  will  come  to  the  question,  whetlter  the  taking  the 
Bank  Stock  at  so  low  a  rate  as  ^00/.  per  cent,  is  sufficient 
to  establish  that  the  sale  was  made  at  an  undervalue. 
Now  this  reversion  had  been  oflFered  for  sale  to  various 
other  offices,  and  among  others  to  the  English  and 
Scottish  Law  Life  Reversionary  Interest  Company^  and 
Mr.  Williams ^  the  actuary  of  that  company,  states  in  his 
evidence,  that  in  valuing  it  he  took  the  Bank  Stock  at 
200/  per  cent.  If,  therefore,  the  case  had  rested  here, 
I  should  not  have  considered  that  there  was  enough  in 
the  mode  in  which  the  value  of  the  Bank  Stock  was  taken 
to  impeach  the  purchase  of  the  reversion.  But,  in  truth, 
the  case  does  not  rest  here;  for,  when  we  look  at  the 
evidence  of  the  Defendants,  we  find  that  Mr.  Morgan^  a 
gentleman  of  whose  eminence  I  need  not  speak,  took  the 
Bank  Stock  at  the  same  sum  of  200/.  per  cent.,  and  he 
therefore  was  of  opinion,  not  only  that  for  the  purpose 
of  valuing  a  reversion  in  Bank  Stock  a  deduction  ought 
to  be  made  from  the  market  price  of  the  stock,  but  that 
the  price  at  which  Mr.  Downes  took  it  was  the  fair  price 
at  which  it  ought  to  be  taken. 

In  the  valuation  made  by  Mr.  Downes^  the  succession 
duty  was  not  allowed  for,  the  unascertained  costs  of  the 
chancery  suit  were  not  made  the  subject  of  any  deduc- 
tion, and  the  powers  of  conversion  during  the  lifetime  of 
the  tenant  for  life,  and  the  expenses  of  the  conversion 
and  realization  of  the  property  aU  the  death  of  the  tenant 
for  life,  were  not  in  any  way  taken  into  account.  Now 
it  is  impossible  to  say  that  those  circumstances  would 
not  materially  affect  the  value  of  the  reversion.  Every 
one  of  the  witnesses  for  the  Defendants  states  that  the 
unascertained  costs  of  the  suit  would  have  seriously 
affected  the  price,  even  if  they  would  not  have  prevented 
any  bidding — which  many  of  these  witnesses  clearly  are 

of 
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of  opinion  that  they  would.     I  think,  therefore,  upon  the        1861. 
evidence  for  the  Defendants,  it  is  clear  that  the  1,500/. 
must  have  been  the  extreme  value  of  the  reversion. 

[His  Lordship  then  entered  at  some  length  into  the  evi- 
dence of  the  PlaintiflTs  viritnesses,  stating  his  grounds  for 
holding  that  it  failed  to  displace  that  of  the  witnesses  for 
the  Defendants.  His  Lordship  observed  upon  their 
having  all  taken  the  Bank  Stock  at  the  market  price  of 
^15/.,  and  having  left  out  of  consideration  the  costs  of  the 
chancery  suit  and  the  expenses  of  realizing  the  property 
at  the  death  of  the  tenant  for  life.  His  Lordship  also 
noticed,  that  none  of  the  Plaintiff's  witnesses  appeared 
to  have  allo^*ed  for  the  expenses  of  effecting  an  insurance 
to  the  full  amount  of  the  share,  the  reversion  in  which 
was  purchased :  making  the  following  remarks  upon  the 
evidence  of  Mr.  Shutileworth,  an  eminent  actuary,  who 
had  been  examined  for  the  Plaintiff:] — 

Mr.  Shutileworth  says  that,  in  making  his  calculation, 
he  allowed  only  for  the  expense  of  effecting  an  insurance 
for  the  sum  of  3,000/.  upon  the  life  of  the  vendor  against 
the  life  of  the  tenant  for  life.  But  the  property,  the  rever- 
sion of  which  was  sold,  was  worth  nearly  5,900/.,  and  the 
evidence  shows  that  in  the  market  it  is  understood  that 
the  price  of  a  contingent  reversion  is  estimated  on  the 
footing  that  the  purchaser  will  insure  to  the  full  amount 
of  the  value  of  the  property.  Now,  if  the  difference 
between  the  expense  of  insuring  for  3,000/.  and  insuring 
for  5,900/.  be  deducted  from  Mr.  Shuttlewortlis  valuation, 
it  will  be  found  that  his  valuation  does  not  materially 
differ  from  that  of  Mr.  Dowries. 

1    have   been   struck  in  this  case  by  the  difference 

between  the  valuations  made  by  the  eminent  actuaries 

who  have  given  evidence  on  behalf  of  the  Plaintiff,  and 

those  made  by  the  equally  eminent  actuaries  who  have 

D  D  2  given 
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1861-  given  evidence  on  behalf  of  the  Defendants.  This  differ- 
ence, so  far  as  it  is  not  explained  by  the  circumstances 
to  which  I  have  adverted,  probably  arises  from  this, 
that  the  witnesses  have  proceeded,  so  far  as  the  table 
value  has  entered  into  their  calculations,  on  different 
tables,  the  Defendants'  witnesses  adopting  the  lower 
tables  and  the  Plaintiff's  the  higher;  but  1  certainly  am 
not  prepared  to  hold  that  a  purchase  of  a  reversion  can 
be  set  aside  because  the  purchaser  has  bought,  so  far  as 
the  table  value  has  entered  into  the  calculation,  on  the 
lower  not  the  higher  tables,  where  the  tables  on  which 
he  has  bought  are  in  common  use.  Upon  the  whole,  I 
am  satisfied  that  the  Defendants  have  established  that 
the  fair  value  was  given  by  them  for  this  reversion,  and 
I  am  confirmed  in  that  opinion  by  the  undisputed  facts 
which  appear  in  the  evidence,  that  the  Plaintiff  had 
offered  this  reversion  to  other  offices  and  had  obtained 
no  bidding  for  it,  and  that  the  Plaintiff  was  offered  to  be 
released  from  the  purchase  and  declined  to  accept  the 
offer.  Much  reliance  was  placed  on  part  of  the  Plaintiff 
upon  the  case  of  Edwards  v.  Burt,  but  this  case  is  very 
different  from  Edwards  v.  Burt  That  was  not  a  case 
which  proceeded  on  a  stated  «value  of  property.  The 
conflict  of  evidence  was  much  greater  there  than  here ; 
and,  in  truth,  that  case  amounts  to  no  more  than  this, 
that  the  Court  considered  more  weight  to  be  due  to  the 
evidence  on  the  part  of  the  Plaintiff  than  to  the  evidence 
on  the  part  of  the  Defendants.  In  this  case  I  have  come 
to  the  opposite  conclusion.  I  think,  therefore,  this  ap- 
peal must  be  dismissed ;  but  as  my  learned  Brother 
thinks  no  costs  should  be  given  beyond  the  deposit,  I 
agree  that  it  shall  be  so. 
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DUKE  OF  BEAUFORT  t;.  BATES. 

Jan,  11,  13. 
nnHIS  was  a  motion  to  discharge  an  order  of  Vice-     Before  The 
■^      Chancellor  Stuart  granting  an  injunction  to  re-      Ju,t*cb8. 
strain  the  Defendant,  who  was  a  judgment  creditor  of  Coa]  and  iron- 
an  underlessee,  from  removing  certain  tram-plates  and  ''?^^^" 
sleepers  from  property  of  which  the  Plaintiffs  were  the  ther  with  lands, 
l«««^»«  *n^  mines 

•^SS^^S-  under  other 

lands  not  in- 
cluded in  the 
In   1801,  the   then  Duke  of  Beaufort  demised   to  demise,  with 

Edward  Kendall  and  Jonathan  Kendall^  for  seventy-  lessees  to  ma\e 

seven  years,  a   furnace   for    smelting   iron,  with  other  and  use  "roads 

buildings  and  works  known  as  the  Clydac  Iron  Works,  over  any  of  the 

and  certain  lands  and  mines,  with  various  powers  and  |f°^?|  *"^*° 

liberties  for  the  purposes  of  carrying  on  the  works  and  other  acu  upon 

getting  the    minerals,    "  and  also  full  and  free  liberty,  i^oufd  be" 

licence,  power  and  authority  (so  far  as  the  said  Henry  necessary  for 

Duke  of  Beaufort  has  right  to  grant  the  same)  to  make  the  woS^ai"d 

and  use  such   roads  and  ways   in,  over  and  upon  the  the  lessees 

covenanted  to 
said  lands  hereby  demised,  and  in,  over  and  upon  any  uphold  and 

of  the  said  waste  lands  or  grounds  hereinbefore  par-  *eep>ngood 

ticularly  described  (and  whereof  the  coal  and  iron  mines  furnaces  and 

are  hereby  demised),  or  any  of  the  said  other  waste  Jouws'and'' 

lands  or  grounds  of  the  said  Henry  Duke  of  Beaufort  other  buildings 

in  the  parish  of  Llanelly  aforesaid,  as  shall  be  found  and  which 

neressary  or  expedient  for  carrying  and  conveying  the  ^""°^,^^^» 

coals  be  erected 
and  built 
on  the  demised  land  and  all  other  the  demised  premises,  and  at  the  expiration  of 
the  term  to  deliver  up  the  property  and  **all  ways  and  roads  in,  upon  or  under  the 
same  lands"  in  such  good  order  that  the  works  might  be  continued  by  the  lessor. 
Held^  that  this  covenant  did  not  extend  to  trams  fastened  to  sleepers  not  affixed  to  the 
freehold,  which  the  tenant  had  placed  upon  roads  for  the  purpose  of  using  them  as 
tramways,  and  timt  the  landlord  therefore  was  not  entitled  to  an  injunction  to  restrain 
the  tenant  from  dibposiiig  of  them  during  the  term. 
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1862.        coals  and  iron  ore  so  to  be  raised  and  landed  as  afore- 

)^^^^^^^      said,  and  for  the  commodious  carrying  on  of  the  said 
Duke  op  .  ./     o 

Beaufort  business  of  an  iron  master  at  and  upon  the  said  furnace, 
Bates  ^^^^  works  and  lands  hereby  demised ;  and  also  to  do 
all  such  other  acts,  matters  and  things  whatsoever  in 
and  upon  the  said  lands  hereby  demised,  and  in  and 
upon  the  said  waste  lands  or  grounds  hereinbefore  par- 
ticularly described  (and  whereof  the  coal  and  iron  mines 
are  hereby  demised)  or  any  part  thereof,  as  shall  or 
may  be  deemed  necessary  or  expedient  in  or  about  or 
for  the  discovering,  pursuing,  scouring  and  working 
of  the  said  mines,  veins  and  seams  of  coal  and  iron  ore 
hereby  demised,  and  raising  and  leading  the  coals  and 
iron  ore  therefrom,  and  for  conveying  such  iron  ore 
to  the  furnace  or  furnaces  and  other  works  on  the  said 
lands  hereby  demised  and  there  smelting  the  same, 
and  for  carrying  on  the  said  business  of  an  iron  master 
at  and  upon  the  said  furnace,  iron  works  and  lands 
hereby  demised  in  the  usual  and  accustomed  manner." 
The  lease  contained  a  covenant  on  the  part  of  the 
lessees,  that  they  would  *'  from  time  to  time,  and  at  all 
times  hereafter  during  the  said  term  hereby  granted, 
at  their  or  some  of  their  own  proper  costs  and  charges, 
well  and  sufficiently  repair,  amend,  sustain,  uphold  and 
keep  in  good  repair,  order  and  condition  all  and  singular 
the  furnaces  and  other  works,  houses  and  other  buildings 
now  standing  or  being  and  which  at  any  time  hereafter 
during  the  said  term  hereby  granted  shall  or  may  be 
erected  and  built  upon  the  said  lands  or  grounds  hereby 
demised  or  any  part  thereof,  and  also  all  and  singular 
the  gates,  rails,  stiles,  bridges,  ditches,  fences,  water- 
courses, floodgates  and  dam-heads  of  or  belonging  to 
the  said  hereby  demised  hereditaments  and  premises, 
and  also  all  and  every  other  part  of  the  said  hereby 
demised  hereditaments  and  premises,  in  all  respects, 
matters  and  things  whatsoever:  provided  always,  never-, 

thclcss 
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theless,  that  the  covenants  herein  contained  respecting        1862. 
the  repairs  of  the  said  premises  shall  not  extend  or  be  ^^ 

deemed  or  construed  to  extend  in  any  manner  to  restrain  Braufort 
the  said  Edward  Kendall  and  Jonathan  Kendall,  their  Batbb 
executors,  administrators  or  assigns,  from  pulling  down 
all  or  any  of  the  works  and  buildings  hereby  demised, 
or  of  the  works  and  buildings  which  shall  or  may 
hereafter  be  erected  and  built  on  the  said  land  or  ground 
hereby  demised,  or  any  part  thereof  respectively,  for 
the  purpose  of  rebuilding  or  altering  the  same,  or  of 
building  others  in  their  stead,  so  that  the  same  shall 
be  accordingly  rebuilt  or  altered  or  others  built  in  their 
stead,  but  merely  to  provide  and  secure  to  the  said 
Henry  Duhe  of  Beaufort,  his  heirs  and  assigns,  the 
means  of  preventing  such  works  and  buildings  from 
becoming  ruinous  and  going  to  decay."  The  lease  also 
contained  a  covenant  by  the  lessees  that  they,  their 
executors,  administrators  or  assigns,  would  at  the  end 
or  other  sooner  determination  of  the  term  "  peaceably 
and  quietly  surrender  and  yield  up  to  the  said  Henry 
Duke  of  Beaufort,  his  heirs  and  assigns,  all  and  singular 
the  coal  and  iron  works  and  mines,  veins  and  seams  of 
coal  and  iron  ore  which  shall  be  then  working,  or  shall 
have  been  worked  at  any  time  within  three  years  next 
preceding,  in  or  under  the  lands  hereby  demised,  and 
the  said  waste  lands  or  grounds  hereinbefore  described, 
and  also  all  pits  and  shafts  which  shall  be  then  open, 
and  also  all  adits,  levels,  gutters,  drains  and  watercourses, 
and  all  ways  and  roads  in,  upon  or  under  the  same  lands  or 
grounds  respectively  or  any  part  thereof,  in  such  good 
repair,  order,  state  and  condition  as  that  the  said  coal 
and  iron  works  may  be  continued  and  carried  on  by 
said  Henry  Duke  of  Beaufort,  his  heirs  or  assigns  ; 
and  also  will  at  the  expiration  or  other  sooner  deter* 
niination  of  the  said  term  leave  and  yield  up  unto  and 
for   the   said  Henry  Duhe  of  Beaufort,  his   heirs   or 

assignf", 
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1862.  assigns,  all  and  singular  the  furnaces  and  other  works, 
messuages,  cottages  and  other  erections  and  buildings 
which  shall,  at  any  time  during  the  last  ten  years  of  the 
said  term  hereby  demised,  be  standing  or  in  being  upon 
the  said  lands  or  grounds  hereby  demised  or  any  part 
thereof,  and  also  all  the  gates,  rails,  stiles,  hedges, 
ditches  and  fences  upon  or  belonging  thereto,  in  the 
like  good  order,  repair  and  condition." 

The  Defendant  was  a  judgment  creditor  of  John 
Powell,  an  underlessee  of  the  demised  property,  and 
had  taken  out  execution.  The  bill  was  filed  to  prevent 
him  from  removing  and  disposing  of  certain  tram-plates 
fixed  upon  iron  and  wooden  sleepers,  and  the  sleepers 
themselves,  which  the  sherifi*  had  seized.  These  tram- 
plates  and  sleepers  had  been  laid  down  by  the  Kendalls 
after  the  granting  of  the  lease,  and  had  been  bought  and 
paid  for  by  Powell  when  he  took  his  underlease.  The 
Court  considered  it  clear  upon  the  evidence  that  they 
were  merely  laid  upon  the  roads  formed  on  the  ground 
and  were  not  affixed  to  the  freehold,  and  that  there  was 
no  custom  of  the  country  entitling  the  landlord  to  claim 
them  as  part  of  the  freehold.  The  question  remained 
whether  the  terms  of  the  lease  were  such  as  to  bind  the 
tenant  to  leave  them.  The  Vice-Chancellor  considered 
that  the  stipulations  of  the  lease  bound  the  tenant  to 
keep  them  in  repair  and  leave  them  for  the  benefit  of 
the  landlord,  and  that  the  underlessee,  who  had  notice 
of  the  covenants  in  the  lease,  and  his  judgment  creditor 
were  in  no  better  position,  and  he  accordingly  granted 
an  injunction.     The  Defendant  appealed^ 

Sir  H.  M.  Cairns  and  Mr.  Macnnghten  for  the  Ap* 
pellant. 

On  the  fair  construction  of  this  lease  there  is  no 
contract  that  tram-plates  not  affixed  to  the  freehold  shall 

not 
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not  be  removed.  There  is  no  covenant  in  terms  not  to  1862. 
take  them  away.  They  are  not  part  of  the  demised 
premises,  since  they  were  not  on  the  property  when  the 
lease  was  granted  and  have  not  been  affixed  to  the  free- 
hold, but  are  mere  chattels;  Chitty  on  Contracts  {a)  \ 
they,  therefore,  are  not  included  in  the  covenant  to 
deliver  up  the  demised  premises.  There  is  no  covenant 
which  can  embrace  them  unless  they  are  included  in  the 
words  "roads  and  w^ays"  in  the  covenant  to  deliver  up 
possession.  But  **  roads  and  ways "  do  not  in  their 
natural  sense  include  tramways,  which  are  mere  move- 
able chattels  placed  upon  a  road  for  the  purpose  of  more 
conveniently  using  it,  and  they  ought  to  be  construed 
in  their  natural  sense  according  to  common  usage ; 
Mallan  v.  May  (6).  By  the  custom  of  the  country,  which 
is  admissible  on  this  question,  roads  and  ways  are  not 
understood  to  include  the  trams  and  rails  which  make 
them  into  railroads  and  tramways.  The  Plaintiff's  con- 
struction of  the  lease  leads  to  this  monstrous  conclusion, 
that  the  lessees  would  be  bound  to  keep  in  repair 
throughout  the  whole  term  a  tramway  which  might  have 
become  useless  soon  after  its  commencement  by  reason 
of  the  mines  to  which  it  led  having  been  worked  out. 

Mr.  Malins  and  Mr.  Cracknall  for  the  Plaintiffs. 

The  lease  gives  a  right  to  make  roads  and  ways,  which 
must  include  a  right  to  make  railroads  and  tramways, 
when  it  was  expedient  to  do  so,  and  the  covenant  to 
leave  all  roads  and  ways  in  good  repair  must  have  the 
same  extent.  No  such  hardship  as  the  Defendant 
suggests  could  result,  for  the  proviso  in  the  covenant  to 
repair  allows  the  tenant  to  remove  any  erections  or 
fixtures   from    one    part   of   the   demised    property    to 

another. 

(a)    Pf/gc319.  .{h)  13  .U.  4   W.bW. 
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another.  Moreover,  the  tramroads  are  included  in  the 
word  "  works"  contained  in  the  covenant  to  repair.  Lord 
Mansfield  v.  Blackburne  (a);  Sunderland  v.  Newton  (4) ; 
Naylor  v.  Collinye  (c\  are  in  our  favor.  A  lessc|je  who 
covenants  to  leave  all  erections  and  buildings  must  leave 
them,  though  such  as  in  the  absence  of  such  a  covenant 
he  would  be  entitled  to  remove  as  having  been  set  up 
for  trade  purposes ;  Martyr  v.  Bradley  (rf).  The  in- 
tention of  the  lease  was  that  the  works  should  be  given 
up  at  the  end  of  the  term  as  a  going  concern,  an  object 
which  is  defeated  if  the  tramways  are  made  useless. 

Sir  H.  M.  Cairns  in  reply. 

The  lease  contains  no  demise  of  roads  and  ways,  and 
it  takes  a  distinction  between  "  works"  and  "  roads." 
The  covenant  to  repair  extends  only  to  the  demised 
premises.  If  it  had  been  intended  to  include  in  the 
covenants  of  this  lease  anything  so  utterly  unattached 
to  the  freehold  as  tram-plates  laid  on  the  surface  of  a  road 
plainer  words  would  have  been  used.  The  covenant  to 
yield  up  applies  only  to  things  of  a  freehold  nature,  and 
it  would  be  doing  violence  to  its  language  to  treat  it  as 
including  chattels  like  these. 


The  Lord  Justice  Knight  Bruce. 

This  case  is  one  of  an  interlocutory  injunction  granted 
in  these  circumstances  : — By  virtue  of  an  execution 
against  a  Defendant  under  a  judgment  at  law,  the  De- 
fendant having  been  an  underlessee  of  iron  ores,  coal 
works  and  mineral  property,  the  sheriff  seized,  among 
other  goods,  certain  tram-plates  and  wooden  sleepers  on 
which  the  tram-plates  lie  or  are  fixed.  The  Defendant, 
I  have  said,  was  an  underlessee  of  the  property  where 

these 

(«)  6  hing,  N.  C.  427.  (f)   I  Tautil.  19. 

(6;  3  Sim.  too.  {d)  9  Btng.  24. 
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these  things  were.  The  bill  has  been  filed  and  ihe  in-  1862. 
junction  obtained  by  the  head  landlord  on  the  ground, 
that  if  these  tram-plates  and  sleepers  are  not  fixed  to  the 
freehold  and  part  of  the  freehold  in  the  ordinary  sense, 
they  are  still  protected  in  his  favor  by  the  terms  of  the 
lease  which  he  granted  to  the  original  lessees.  The 
landlord's  bill  prayed  an  injunction  accordingly  in  these 
terms,  beyond  which,  as  I  understand,  the  injunction 
granted  does  not  go  :—"  That  the  Defendant,  his  servants, 
agents  and  workmen,  may  be  restrained  by  the  order  and 
injunction  of  this  honorable  Court  from  taking  up,  selling 
or  removing  the  iron  railroads  and  tramways  now  being 
in,  upon,  under  or  about  the  said  hereditaments  demised 
by  the  said  firstly  hereinbefore-stated  indenture  of  lease, 
or  the  coal  or  iron  or  other  works  authorized  thereby  or 
carried  on  under  or  by  virtue  thereof,  or  any  part  of  the 
said  iron  railroads  or  tramways."  It  probably  would  be 
too  narrow  a  construction  of  the  injunction  thus  prayed 
to  say  that  it  does  not  extend  to  the  wooden  sleepers.  I 
understand  it  as  extending  to  them.  The  evidence  before 
us  satisfies  me  that,  independently  of  any  covenant  in  the 
particular  case,  the  general  law  of  the  country  has  not 
given  the  landlord  any  such  right.  The  evidence  con- 
vinces me  that  the  sleepers  and  tram-plates  in  question 
are  not  fixed  to  the  freehold,  but  are  to  all  intents  and 
purposes,  subject  to  any  question  that  the  tei*ms  of  the 
lease  may  raise,  the  goods  and  chattels  of  the  tenant 
(the  Defendant  at  law),  and  therefore  liable  to  be  seized 
by  the  sheriff  under  the  execution  against  him.  If, 
therefore,  the  case  of  the  head  landlord  is  to  be  consi- 
dered as  being  put  on  any  such  right,  I  think  that  it 
wholly  fails.  As  for  the  stone  sleepers  and  the  tram- 
plates  lying  on  them,  they  may  be  placed  out  of  the 
case,  for,  as  I  understand  it,  the  Defendant  here,  the 
Plaintiff  at  law,  is  willing  to  undertake  that  he  will  not, 
and  that  the  sheriff  uniler  his  execution  shall  not,  inter- 
fere 
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fere  with  any  of  the  stone  sleepers,  or  with  the  tram* 
plates  lying  on  them. 

The  question,  then,  is  reduced  to  the  terms  of  the 
lease,  and  though,  for  the  purpose  of  construing  the 
particular  covenant  on  which  directly  the  controversy 
turns,  the  whole  lease  must  be  read,  yet,  as  I  have  said, 
the  right  claimed  is  put  directly  and  merely  upon  this 
covenant. — [His  Lordship  read  the  covenant  for  de- 
livering up  the  property  on  the  determination  of  the 
lease.]  Whether,  for  the  purpose  of  interpreting  this 
covenant,  we  look  to  the  rest  of  the  instrument  or  not, 
I  am  of  opinion  that,  according  to  its  true  meaning,  it 
does  not  extend  to  chattels  of  this  description.  Neither 
under  the  word  "  works,"  nor  under  the  word  "  ways," 
nor  under  the  word  "  roads,"  nor  under  all  three 
together,  are,  in  my  opinion,  moveable  chattels  of  this 
kind  comprised,  nor  were  they,  as  1  consider  this  instru- 
ment,  intended  to  be  so  comprised.  It  may  be  the  duty 
of  the  tenant,  at  the  end  of  the  term,  to  leave  the  road- 
way in  good  order  and  condition,  but  the  question  is, 
whether  it  is  his  duty,  according  to  this  lease,  leaving 
the  road  in  good  order  and  condition,  to  leave  upon  it 
the  sleepers  and  tram-plates,  moveable  as  they  are,  with- 
out which  I  agree  it  cannot  be  conveniently  used,  or 
cannot  be  at  all  used  as  a  tramroad  or  railway.  That, 
in  my  opinion,  is  not  the  meaning  of  the  covenant.  The 
parties  did  not,  as  I  read  the  instrument,  intend  to  inter- 
fere with  the  right  of  the  tenant  to  remove,  or  do  what 
he  would  with  what  were  only  moveable  chattels  used  by 
him  for  the  more  convenient  use  of  the  tramroad.  That 
is  my  exposition  of  the  covenant  which  we  are  here 
asked  to  construe,  and,  I  think,  therefore,  and  my 
learned  Brother  agrees  with  me,  that  we  ought  to  act 
upon  that  interpretation.  This,  however,  will  not  affect 
any  right  of  action  which,  at  the  end  of  the  term  or 

otherwise. 
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otherwise,  the  landlord  or  his  representative  may  have  1862. 
against  the  original  lessees  or  tlieir  representatives,  or 
against  any  other  person.  That  right  of  action  will 
remain;  but  to  give  a  title  to  maintain  the  present  injunc- 
tion it  is  necessary,  as  I  apprehend,  that  we  should  read 
the  covenant  in  the  manner  in  which  the  Plaintiff  asks 
us  to  read  it.  The  construction  which  the  Plaintiff 
seeks  to  put  upon  it  appears  to  me  to  contradict  in 
spirit,  if  not  in  letter,  the  meaning  of  the  whole  instru- 
ment, and  1  consider,  therefore,  that  the  injunction  ought 
not  to  stand.  With  regard  to  the  costs  of  the  motion 
before  the  Vice-Chancellor  and  the  motion  here,  my 
impression  is,  that  they  ought  to  be  costs  in  the  cause. 

The  Lord  Justice  Turner. 

I  take  precisely  the  same  view  of  this  case.  So  far  as 
respects  the  stone  sleepers  and  the  trams  resting  upon 
them,  I  think  that  there  was  no  case  for  granting  an 
injunction,  because  the  Defendant  had,  as  I  understand 
the  case,  before  the  hearing  of  the*  motion  disclaimed 
any  right  to  interfere  with  them.  So  far  as  respects  the 
iron  sleepers,  or  the  wooden  sleepers,  and  the  trams 
resting  upon  those  sleepers,  I  am  of  opinion  that  there 
was  no  case  for  this  injunction,  upon  the  grounds  which 
I  am  about  to  state. 

I  think  it  material,  in  the  first  place,  to  consider 
whether  these  tram-plates  and  sleepers  were  or  were  not 
affixed  to  the  freehold.  If  they  were  not  affixed  to  the 
freehold  they  were  trade  personal  chattels  of  the  lessee, 
belonging  to  him,  brought  by  him  upon  the  trade  pre- 
mises, continuing  to  belong  to  him,  and,  according  to 
the  general  law,  removable  by  him  during  the  term. 
If  they  were  trade  personal  chattels,  it  lies  upon  the 
landlord  to  prove  a  custom  preventing  the  tenant  from 

removing 
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1862.  removing  them,  or  to  show  that  the  terms  of  the  lease 
prohibit  such  removal.  There  certainly  is  no  evidence 
of  any  such  custom  (if  such  custom  there  could  be),  and 
the  lease  ought  not  to  receive  a  strained  construction  for 
the  purpose  of  including  within  its  terms  trade  personal 
chattels  so  as  to  prevent  the  tenant  from  removing  them, 
as  in  the  ordinary  course  of  law  he  would  be  entitled  to 
do.  A  lease  ought  not,  I  think,  to  be  construed  so  as  to 
take  away  the  ordinary  legal  right  of  a  tenant  to  remove 
trade  chattels  unless  such  an  intention  is  clearly  ex- 
pressed. 

On  both  views  of  the  case,  therefore,  it  appears  to  me 
material  to  consider  the  question,  whether  these  sleepers 
and  trams  were  or  were  not  afHxed  to  the  freehold ;  and 
I  think  it  is  perfectly  clear  upon  the  evidence  that  they 
were  not  so  affixed.  The  evidence  upon  the  subject 
seems  to  me  to  be  all  one  way ;  for  though  we  have  two 
witnesses  on  the  part  of  the  Plaintiff  who  speak  of  them 
as  affixed  to  the  freehold,  it  is  perfectly  plain,  when  their 
evidence  is  examined,  that  what  they  mean  by  affixed  to 
the  freehold  is  merely  that  they  are  sunk  in  the  soil  by 
the  pressure  of  the  waggons  passing  over  them. 

The  Plaintiff's  case,  therefore,  must  rest,  as  indeed 
it  was  mainly  put  in  the  argument,  upon  the  construction 
of  the  covenants  in  the  lease,  and  on  this  point  the  case 
is  put  thus :  it  is  said,  there  is  first  a  liberty  granted 
by  the  lessor  to  the  tenant  to  make  roads  or  ways ; 
then  there  is  a  covenant  by  the  tenant  with  the  lessor  to 
repair,  sustain  and  uphold  the  roads  and  ways  which 
are  so  made  by  the  tenant;  then  there  is  a  proviso  at 
the  end  of  that  covenant,  which  would  enable  the  tenant 
from  time  to  time  to  remove  from  one  part  of  the 
premises  to  another  part  of  the  premises  the  trams 
which   may  be  laid  down  for  the  purpose  of  making 

these 
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these  roads  or  ways,  but  no  provision  enabling  him  to  1862. 
remove  the  tram-plates  off  the  premises ;  and  lastly,  it 
is  said,  that  there  is  a  covenant  that  the  lessee  will  at 
the  expiration  of  the  lease  deliver  up  these  roads  and 
ways  so  that  the  lessor  may  be  enabled  to  continue  and 
carry  on  the  works.  From  these  premises  this  con- 
clusion is  deduced,  that  the  railroads  or  tramways  made 
and  used  by  the  tenants  were  to  be  kept  up  by  them, 
subject  of  course  >to  the  power  of  removal  which  I  have 
mentioned,  but  with  no  further  power  of  removal,  and 
were  to  be  delivered  up  to  the  Plaintiff  at  the  expira- 
tion of  the  term,  the  Plaintiff  it  is  said  being  entitled  to 
come  into  the  possession  of  these  works  as  a  going  con- 
cern. The  argument  was  attempted  to  be  strengthened 
by  a  fact,  which  is  alleged  by  the  Plaintiff  in  his  bill, 
and  which,  for  the  purpose  of  the  argument,  I  assume 
to  be  correctly  alleged,  that  there  were  railroads  or 
tramways  upon  the  premises  at  the  date  of  the  lease. 
Now,  I  think,  upon  considering  these  arguments,  that 
the  conclusion  which  is  contended  for  by  the  Plaintiff 
is  not  warranted  by  the  premises  from  which  it  is 
attempted  to  be  deduced.  We  have  not  here  to  deal 
with  the  railroads  or  tramways  which  existed  at  the  date, 
of  the  lease.  There  is  no  question  before  us  upon  them, 
and  the  fact  of  their  existence  does  not  seem  to  me  to 
help  the  Plaintiff's  contention,  because  I  think  it  may  well 
be  contended,  that  those  particular  railroads  or  tram- 
ways which  were  existing  at  the  date  of  the  lease  may 
have  been  included  in  and  demised  by  the  lease.  The 
lease  was  of  the  lands  including  the  iron  works,  together 
with  the  appurtenances  to  the  lands,  works  and  premises; 
and  the  roads,  which  were  in  use  at  the  date  of  the 
lease  for  the  purpose  of  the  works,  might  well  be  con- 
sidered as  being  appurtenant  to  the  works  themselves, 
and,  therefore,  included  in  the  demise.  Those  railroads 
and   tramways,  therefore,  which  were  existing  at   the 

date 


892  CASES  IN  CHANCERY. 

1862.       date  of  the  lease  would  stand  upon  a  different  footing 
•^'^^'^^^      from  the  railroads  or  tramways  which  were  made  by 
Beaufort     ^^^  tenant  after  the  commencement  of  the  lease ;  and 
g  ^-  whatever  obligations  might  rest  upon  the  tenant  with 

reference  to  the  railroads  and  tramways  which  existed 
at  the  date  of  the  lease,  it  does  not  follow  that  the 
same  obligations  were  n^eant  to  be  imposed  upon  him 
with  reference  to  those  made  by  himself  during  the  con- 
tinuance of  the  lease. 

We  must  therefore,  I  think,  consider  the  several 
grounds  upon  which  the  Plaintiff  relies,  without  refer- 
ence to  the  question  of  the  existence  or  non-existence  of 
railroads  and  tramways  at  the  time  when  the  lease  was 
granted.  And  first,  we  have  a  liberty  given  by  the  land- 
lord to  the  tenant  to  make  and  use  roads  and  ways. 
[His  Lordship  here  read  the  grant  of  such  liberty.] 
Now,  the  first  question  here  is,  what  is  the  meaning  of 
the  words  "roads  and  ways,"  as  used  in  this  grant  of 
liberty  to  make  and  use  them.  It  is  true  that  every 
railroad  and  every  tramway  is  a  road  or  way;  but  it  is 
certainly  not  true  that  every  road  or  way  is  a  railroad  or 
a  tramway ;  and  in  the  ordinary  course  of  making  a 
railroad  or  tramway,  the  road  or  way  is  in  the  first 
instance  laid  down,  and  then  it  is  converted  into  a  rail- 
road or  a  tramway  by  the  rails  or  the  trams  being  laid 
down  upon  the  road  or  way  which  has  first  been  formed 
for  the  purpose  of  receiving  them.  Indeed,  it  is  common 
in  speaking  of  an  unfinished  railway  to  say  that  the  road 
has  been  made,  but  that  the  rails  have  not  been  laid 
down.  It  is  quite  clear,  therefore,  as  it  seems  to  me, 
that  "  roads  and  ways  **  would  not  in  all  cases  extend  to 
railroads  or  tramways,  and  I  apprehend,  therefore,  it 
must  depend  upon  the  nature  and  purposes  of  the  instru- 
ment, taken  in  connection  with  such  evidence  as  may  be 
receivable  upon  the  subject,  whether,  upon  its  true  con- 
struction, 


CASES  IN  chancery: 


struction,  the  words  *'  roads  and  ways "  as  there  used 
were  or  were  not  intended  to  include  and  extend  to  rail- 
roads or  tramways.  The  evidence  on  this  point  is  clearly 
in  favor  of  the  Defendant.  But  if  we  look  at  the  case, 
even  without  reference  to  the  evidence,  how  does  it  stand? 
This  is  a  grant  of  liberty  by  a  landlord  to  a  tenant,  and 
it  is  therefore  prim^  facie  to  be  presumed,  as  I  think, 
that  it  relates  to  a  liberty  to  do  an  act  in  which  the  land- 
lord was  interested,  and  by  which  his  rights  were  affected. 
Now  it  is  clear  that  he  was  greatly  interested  in  the 
making  of  the  roads  or  ways,  without  which,  no  doubt, 
the  tramways  could  not  be  made ;  but  it  is  difficult  to  see 
of  what  importance  it  could  be  to  the  landlord,  so  far  as 
.  the  purposes  of  this  grant  are  concerned,  whether  the 
rails  or  trams  were  or  were  not  afterwards  laid  down  on 
the  road  or  way  when  made.  But  it  is  said  that  this, 
being  the  grant  of  the  lessor,  is  to  be  construed  most 
strongly  against  him,  and  that  therefore  it  ought  to  be 
taken  to  include  of  necessity  the  right  to  lay  down  these 
rails  and  trams,  so  as  to  prevent  there  being  any  doubt 
upon  that  right.  And  this  probably  would  be  so  if  the 
question  had  rested  merely  upon  the  words  granting  the 
liberty  to  make  and  use  roads  and  ways;  but  this  grant 
is  followed  up  by  words  giving  the  tenant  liberty  to  do 
all  such  other  acts,  matters  and  things  whatsoever  in 
and  upon  the  demised  lands,  and  in  and  upon  the  waste 
lands  thereinbefore  particularly  described,  or  any  part 
thereof,  as  should  be  deemed  necessary  or  expedient  for 
(among  other  purposes)  "conveying  the  iron  ore  to  the 
furnaces  and  other  works  on  the  lands."  It  seems  to  me 
that  this  part  of  the  grant  draws  the  distinction  between 
the  right  to  make  the  roads  and  ways,  and  the  right  to  do 
acts  upon  those  roads  and  ways  which  shall  be  con- 
venient for  the  purposes  of  conveying  the  iron  ore  to 
the  smelting  house.  I  think,  therefore,  that  '*  roads  and 
Vol.  Ill— 3.  EE  D.F.J.    ways," 
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186S.  ways,"  as  used  in  this  part  of  the  deed,  could  hardly, 
upon  a  fair  reading  of  the  deed,  be  meant  to  include 
raih'oads  and  tramways.  I  think  that,  if  it  had  been  in- 
tended so  to  include  them,  such  intention  would  have 
been  much  more  clearly  expressed  upon  the  fiice  of  the 
instrument,  and  I  think  so  the  more  from  this  fact,  that, 
according  to  the  statement  on  the  part  of  the  Plaintiffs, 
there  were  actually  existing  railroads  or  tramways  upon 
these  premises  at  the  time  when  the  lease  was  granted. 

Supposing,  however,  that  railroads  and  tramways  are 
included  in  the  words  **  roads  and  ways*'  as  used  in  the 
grant  of  this  liberty,  was  it  or  not  incumbent  on  the 
lessee  to  keep  them  in  repair?  The  covenant  as  to 
repairs  is  as  follows: — [His  Lordship  read  the  covenant] 
Now  it  is  clear  that  the  tram-plates  and  sleepers  in 
question  are  not  part  of  the  demised  premises,  and, 
therefore,  if  they  are  included  at  all  in  the  covenant  to 
repair,  it  must  be  under  the  word  "  works."  But  that 
word  must  be  construed  in  connection  with  the  other 
words,  with  which  it  is  immediately  joined,  "  furnaces 
and  other  works,  houses  and  other  buildings."  Upon 
referring  to  the  other  parts  of  the  lease  it  will  be  found 
that  this  description,  in  a  great  degree,  runs  through  the 
whole  of  the  instrument;  and  I  think  that  the  word 
"  works"  was  not  intended  to  refer  to  any  such  works  as 
mere  temporary  works  of  the  tenant  not  affixed  to  the 
freehold,  and  laid  down  by  him  only  for  the  purpose  of 
the  more  convenient  transport  of  the  iron  ore  from  the 
mine  to  the  smelting-house,  but  that  it  was  intended  to 
refer  to  permanent  and  substantial  works,  similar  in  their 
nature  to  the  furnaces,  houses  and  other  buildings  which 
are  spoken  of.  This  is  the  more  clear  from  the  use  of 
the  words  "  erected  and  built,*'  words  which  could  not 
be  applied  to  a  railroad  or  a  tramway  of  this  description. 

But 
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But  if  there  were  more  doubt  as  to  the  fair  con- 
struction of  the  words  it  would  be  material  to  see  the 
consequences  of  adopting  the  construction  contended  for 
by  the  Plaintiff*.  This  is  a  lease  for  a  term  of  seventy- 
eight  years  from  the  year  ISOl,  not  expiring,  therefore, 
until  the  year  1879.  Now,  suppose  that  within  two  or 
three  years  after  the  granting  of  the  lease  the  tenant, 
having,  for  the  purpose  of  working  the  minerals  in  one 
part  of  the  large  extent  of  country  over  which  the  grant 
of  these  mines  extends,  made  a  road  and  laid  down  tram- 
plates  for  the  convenient  transport  of  the  minerals  to  be 
raised  from  part  of  the  mine,  had  worked  out  the  ore 
from  that  part  of  the  mine :  is  it  to  be  contended  on 
the  part  of  the  landlord  that  the  true  meaning  of  this 
Jease  was,  that  those  tram-plates  were  to  remain  on  the 
ground  useless  to  the  lessee  during  the  whole  period  of 
the  continuance  of  the  lease,  in  order  to  be  given  up  to 
the  landlord  at  its  expiration,  by  which  time  they  would 
have  become  utterly  worthless  and  useless  to  him?  But 
yet  that  is  the  necessary  consequence,  as  it  seems  to  me, 
of  holding  that  this  covenant  to  repair  extended  to  roads 
and  ways  of  this  description,  because  the  obligation  is 
not  merely  to  repair,  but  it  is  to  sustain  and  uphold  them, 
and  the  lessee,  therefore,  could  not,  according  to  the 
strict  legal  construction,  as  I  apprehend,  of  the  covenant, 
after  having  once  laid  down  these  tram-plates,  if  they  are 
within  the  range  of  the  covenant  at  all,  afterwards  take 
them  up  again.  The  weight  of  that  argument  seemed 
to  be  felt  very  much  on  the  part  of  the  Plaintiffs,  for  it 
was  endeavored  on  their  part  to  escape  from  the  diffi- 
culty by  saying  that  the  lease  does  not  prevent  the 
tenants  from  removing  the  tram-plates  from  one  part  of 
the  mine  to  another  part  of  the  mine,  but  only  prevents 
their  removing  them  off  the  mine  altogether.  But  where 
is  that  to  be  found  in  the  lease?  The  Plaintiffs,  in 
support  of  that  part  of  their  case,  rely  upon  the  proviso 
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1862.  at  the  close  of  the  covenant  to  repair — [His  Lordship 
read  the  proviso.]  Now  I  think  it  perfectly  clear  that 
this  proviso  has  not  the  slightest  reference  to  roads  or 
ways,  or  to  anything  which  may  be  done  by  the  tenant 
in  laying  down  tram-plates  for  the  purpose  of  con- 
stituting railroads  or  tramways.  It  is  a  proviso  which 
clearly  refers  to  works  and  buildings  which  are  capable 
of  being  erected  and  built,  and  in  lieu  of  which,  if  pulled 
down,  other  works  and  buildings  are  to  be  erected  and 
built ;  and,  therefore,  if  this  proviso  does  not,  as  I  think 
it  clearly  does  not,  extend  to  the  removal  of  the  tram- 
plates,  the  consequence  which  I  have  pointed  out  upon 
the  earlier  part  of  the  covenant  to  repair  must  neces- 
sarily result. 

Then  in  coming  to  the  consideration  of  the  last  clause, 
on  which  the  Plaintiffs  rely,  we  enter  upon  it  subject  to 
the  following  considerations,  first,  that,  to  say  the  least, 
it  is  exceedingly  doubtful  whether  the  words  "  roads  or 
ways,"  as  contained  in  the  liberty  granted^  were  at  all 
intended  to  apply  to  railroads  or  tramways  of  this 
description  laid  down  by  the  tenant.  But  if  they  were, 
I  take  it  to  be  clear,  that  there  was  no  obligation  im- 
posed upon  the  tenant  to  keep  them  in  repair.  We  then 
have  a  covenant  by  the  lessee  to  yield  up  to  the  lessor 
all  and  singular  the  coal  and  iron  works,  veins  and  seams 
of  coal,  and  all  pits  and  shafts  which  should  be  then 
opened,  "  and  all  adits,  levels,  gutters,  drains  and  water- 
courses, and  all  ways  and  roads  in,  upon  or  under  the 
same  lands  or  grounds  respectively,  or  any  part  thereof, 
in  such  good  repair,  order,  state  and  condition  as  that 
the  said  coal  and  iron  works  may  be  continued  and 
carried  on"  by  the  lessor,  his  heirs  or  assigns.  Now,  if 
the  tenant  was  not  bound  to  maintain  roads  or  ways  of 
this  description,  which  he  had  laid  down,  how  can  it  be 
within  the  meaning  of  this  covenant  that  he  was  bound 

to 
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to  deliver  them  up  at  the  expiration  of  the  term?  If,  1862. 
therefore,  I  am  right  in  the  construction  of  the  covenant  j. 
to  repair,  it  seems  to  me  necessarily  to  follow  that  these  Beaupout 
roads  and  ways,  moveable  as  they  are,  would  not  be  Batbi. 
within  the  meaning  of  this  covenant  to  deliver  up. 
There  is,  it  is  to  be  observed,  an  express  covenant, 
which  follows  upon  this,  to  leave  "  the  furnaces  and  other 
works,  messuages,  cottages  and  oth?r  erections  and 
buildings  which  should  at  any  time  during  the  last  ten 
years  of  the  said  term  thereby  demised  be  standing  or  in 
being  upon  the  said  lands  or  grounds.*'  It  cannot  be 
said,  therefore,  that  you  must  imply  a  covenant  to  yield 
up  other  matters  than  those  which  are  the  subject  of 
express  covenant.  The  whole  argument  on  this  part  of 
the  case,  therefore,  really  resolves  itself  into  the  last  few 
words  of  that  covenant,  that  the  premises  are  to  be 
yielded  up  in  such  good  order,  state  and  condition  as 
that  the  coal  and  iron  works  may  be  continued  and 
carried  on  by  the  Duke.  Now,  does  that  mean  of 
necessity  that  they  are  to  be  yielded  up  with  the  rails 
and  tram-plates  which  may  be  laid  down  by  the  tenant, 
and  which,  according  to  the  ordinary  course  of  law,  the 
tenant  would  be  entitled  to  remove ;  or  does  it  mean 
this,  that  the  roads  and  ways  themselves  are  to  be 
yielded  up,  leaving  it  to  the  tenant  to  remove  the  tram- 
plates  which  he  may  have  laid  down.  Was  it  meant 
that  the  Duke  was  to  be  entitled  to  take  as  his  own  that 
property  which,  in  the  ordinary  course  of  law,  belonged 
to  the  tenant;  or  was  it  simply  meant  that  he  should 
have  those  roads  and  ways  in  which  he  was  interested, 
and  which  had  been  made  under  the  grant  by  which  he 
had  given  liberty  to  make  them,  delivered  up  to  him  in 
good  repair,  so  that  he  might  be  enabled  to  continue  the 
works  by  placing  the  tram-ways  upon  them,  which 
should  enable  the  works  to  be  conveniently  carried  on. 
I  think  it  clear  that  the  latter  is  the  true  meaning   of 

this 
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this  covenant^  that  it  extends  only  to  the  delivery  up  of 
the  roads  and  ways  in  good  repair  without  the  plant 
which  had  been  laid  down  upon  them;  and  that  the 
injunction  ought  to  be  dissolved.  I  agree  as  to  the 
costs. 


1861. 
Dec.  13,  14. 

1862.  OLDFIELD  V.  PRESTON. 

Jan.  15. 

Before  The     HpHIS  was  a  petition  presented  by  some  of  forty-six 

tic'es  *"  subscribers  to  the   first  class   of  the  Doncasier 

A  capital  fund  Universal  Tontine,  who  had  obtained  a  decree  by  which 

was  formed  by  jj  ^^g  established  that  those  forty-six  subscribers  were 

subscriptions 

upon  lives,each  entitled  in  equal  shares  to  the  sum  of  46,000/.  £3  per 

wrSl' o"n^  Cent.  Consols,  the  amount  of  the  funds  produced  by 

the  life  of  a       the  investment  of  the  subscriptions  to  the  first  class  of 

in°come  was    ^  ^^^  tontine ;   and  the  petition  prayed  that  it  might  be 

yearly  to  be      declared  whether  any  and   what   succession   duty  was 

divided  rate* 

ably  among       payable  in  respect  of  this  fund  of  46,000/.  £3  per  Cent. 

those  subscri-     Consols. 

bers  whose 

nominees  were 

and  as  soon  as       The  tontine  was  founded  on  the  1st  of  September ,  1788, 

the  number  of  ^^^j  ^y  the  deed  of  constitution  of  that  date  it  was  amongst 
nominees  was  "^  ^  ° 

so  far  reduced   Other  things  provided,  that  the  tontine  should  be  open  to 

the  ca^pital  **    subscriptions  on  lives  of  whatever  ages  in  being  on  that 

would  give  not  day,  according  to  a  scale  of  value  set  forth  in  the  deed^ 

1,000/.  for  each  ^^^   ^^^^^   varying   according  to  the  ages  of  the  lives 

share,  the  fund  q^  which  the  subscription   should  be  made;    that  the 
was  to  be  '^  . 

divided  among  subscribers 

the  subscribers 

whose  nominees  were  living.    The  capital  became  divisible  ailer  the  passing  of  the 
Succession  Duty  Act.     Held,  that  no  succession  duty  was  payable. 

Per  the  Lord  J  ustice  Turner,  semble,  succession  duty  would  have  been  payable  but 
for  the  saving  in  the  17th  section  of  the  act. 

Per  the  Lord  Justice  Turner,  the  17th  section  is  not  confined  to  cases  where  the 
relation  of  debtor  and  creditor  exists  between  the  parties,  but  extends  to  every  case  of 
a  contract  bon&  fide  for  valuable  consideration  in  money  or  money's  worth  for  the  pay- 
ment of  money  or  money's  worth  after  the  death  of  another  person. 


CASES  IN  CHANCERY.  399 

subscribers  might  subscribe  optionally  on  their  own  or  1861. 
on  any  other  life  or  lives  respectively,  with  provisions 
for  several  subscriptions  on  the  same  life  or  lives, 
and  for  dividing  the  tontine  into  several  classes,  each 
of  which  was  to  be  a  separate  tontine  on  the  several 
concurrent  lives  concerned  therein  respectively;  that 
there  should  be  a  committee  of  directors  and  managers 
for  the  conduct  and  execution  of  the  tontine;  that  the 
subscriptions,  as  they  should  come  in,  after  payment  of 
the  expenses  of  management  as  thereinafter  mentioned, 
should  be  funded  in  the  £3  per  Cent.  Consols,  there 
to  remain  invested  until  final  partition,  in  the  names  of 
some  of  the  directors  for  the  time  being,  and  should 
be  so  acknowledged ;  and  that  each  subscriber,  on  pay- 
ment of  his  or  her  subscription  or  subscriptions,  should 
become  a  proprietary  member  of  the  tontine  for  and 
according  to  his  subscription  or  subscriptions,  and 
within  its  rules  and  provision  to  all  intents  and  pur- 
poses ;  "that  the  net  annual  dividends,  interest  or  pro- 
duce from  the  funded  Capital,  subject  to  the  charges 
and  expenses  attending  the  management  of  the  tontine, 
shall  be  partable  on  the  S9th,  or  if  that  day  fall  on 
Sunday,  then  on  the  28th  day  of  Auytist,  but  shall  be 
payable  from  the  20th  of  September  until  the  end  of 
December  in  every  year  equally  on  all  the  then  existing 
lives,  and  on  those  which  may  have  lapsed  within  the 
year  last  foregoing,  distributively  in  and  according  to 
the  several  tontine  classes;  and  such  like  yearly  dis- 
tributive partition  shall  proceed  with  regard  to  each 
respective  class  until  it  shall  be  found  and  declared  by 
the  committee,  either  that  the  sum  of  the  funded  capital 
thereof  can  yield  on  division  1,OOOZ.  at  least  of  such 
£3  per  cent,  stock  on  each  then  surviving  life  therein, 
or  else  that  the  class  (if  its  capital  shall  happen  to  have 
been  too  small  for  such  division  thereof  on  lives)  hath 
then  become  reduced  to  one  sole  surviving- life,  at  which 

prescribed 


400 


1861. 

Oldfield 

V, 

Preston. 


CASES  IN  CHANCERY. 

prescribed  period,  so  to  be  ascertained  with  regard  to 
each  class  as  aforesaid,  the  respective  proprietors'  rights 
to  partition  or  to  sole  property,  as  the  case  may  be, 
of  and  in  the  capital  stock  thereof  shall  vest  and  take 
place,  and  the  same  shall  with  all  timely  speed  be 
divided  or  transferred  and  rendered  accordingly."  There 
were  also  provisions  in  the  deed  for  proprietors  trans- 
ferring their  interests;  for  annual  meetings  of  the  com- 
mittee to  audit  the  accounts  and  declare  the  dividends, 
both  intermediate  and  final ;  for  forfeiture  of  the  in- 
terests of  proprietors  in  certain  cases  mentioned  in  the 
deed ;  for  dividends  unproved  or  unclaimed  falling  into 
the  common  stock  for  the  general  benefit,  and  for  all 
contingent  accessions,  accruing  by  forfeiture,  non-claim 
or  otherwise,  being  applied  in  aid  of  the  annual  dividends 
or  funded  as  additional  stock,  at  the  discretion  of  the 
committee. 


The  first  class  of  the  tontine  consisted  of  shares  sub- 
scribed for  on  lives  under  the  age  of  one  year;  .S64 
such  shares  were  taken,  and  the  investment  of  the  sub- 
scriptions after  deducting  expenses  produced  46,000/. 
Consols. 


At  the  time  when  the  Succession  Duty  Act,  16  &  17 
Vict,  c.  51,  came  into  operation,  the  number  of  lives  in 
this  class  was  reduced  to  seventy-nine.  In  June,  1860, 
when  the  suit  was  instituted,  it  was  reduced  to  forty- 
six,  and  so  the  fund  became  divisible,  the  number  of 
lives  having  been  reduced  so  that  the  share  of  each 
would  be  1,000/.  The  question  raised  by  the  petition 
was,  whether  the  forty-six  shareholders,  among  whom 
the  fund  had  thus  become  divisible,  were  liable  to  any, 
and  if  any  what,  succession  duty  on  their  shares. 

A  point 
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A  point  also  was  raised  as  to  the  share  of  a  Mr.  John  1861. 
Charleswarth,  the  facts  relative  to  which  did  not  appear 
on  the  petition.  A  Mr.  Charlesworth  subscribed  for 
three  shares,  which  were  taken  in  the  names  and  on  the 
lives  of  his  three  infant  children  respectively.  Two  of 
the  three  died  before  the  passing  of  the  Succession  Duty 
Act,  but  John  Charlesworth^  the  third  of  them,  was  one 
of  the  forty-six  survivors,  and  so  one  of  the  persons 
entitled  to  share  in  the  46,000/.  Consols. 

The  Solicitor- General  (Sir  -R,  Palmer)  and  Mr. 
Hanson  for  the  Crown. 

The  case  depends  on  the  2nd,  3rd  and  5th  sections  of 
the  Succession  Duty  Act,  taken  in  connection  with  the 
12th  &  13th.  By  the  2nd  section  the  subject  called  a 
'<  succession"  is  defined.  The  dth  section  shows  that 
the  accretion  of  an  additional  interest  upon  death  to  a 
person  who  already  has  some  interest  is  a  succession 
within  the  meaning  of  the  2nd  section.  The  13th  section 
provides  for  the  case  where  the  successor  derives  his 
succession  from  more  persons  than  one  and  the  propor- 
tional parts  cannot  be  distinguished.  These  three 
section!?  taken  together  meet  the  present  case,  unless  the 
Court  should  be  of  opinion  that  it  comes  within  the  3rd 
section,  which  will  be  considered  presently.  Taking  the 
case  apart  from  that  section,  here  was  a  deed  executed 
by  a  number  of  persons,  which  made  a  settlement  of 
the  aggregate  fund  contributed  by  those  persons,  and 
that  settlement  was  such  that  upon  the  death  of  each 
of  the  cestuis  que  vie  (who  might  or  might  not  be  the 
same  persons  as  those  who  were  beneficially  interested) 
there  was  to  be  an  accruer  or  accretion  of  additional 
interest  to  the  persons  who  were  entitled  to  the  shares 
of  the  surviving  cestuis  que  vie.  That  was,  under  the 
5th  section,  an  increase  of  benefit  accruing  to  those 
persons  upon  the  determination  of  the   interest  of  the 
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person  whose  interest  depended  on  the  life  that  wm 
gone,  and  that,  by  the  5th  section,  is  distinctly  made 
a  succession.  Suppose,  to  put  a  simple  case,  that  the 
deed  had  been  executed  immediately  before  the  passing 
of  the  act,  and  that  only  three  persons,  il.,  JS,  and 
C,  were  nominated  under  it,  and  that  A,  died  after 
the  passing  of  the  act.  Thereupon  the  interest  of 
B.  and  C  would  become  increased  by  the  accretion  of 
what  previously  belonged  to  4.,  whose  interest  was 
determined  on  his  death.  That  is  a  primft  facie  case  for 
inquiry  who  is  the  predecessor,  making  B,  and  C.  the 
successors  chargeable  with  duty  under  the  act.  Should 
there  be  any  difficulty  arising  in  ascertaining  the  prede- 
cessor, in  consequence  of  its  being  a  joint  fund,  the  13th 
section  meets  the  case ;  we  submit,  however^  that  there 
is  no  such  difficulty.  Supposing  A,,  B.  and  C.  to  have 
contributed  the  fund  in  equal  shares,  the  interest  accruing 
to  B.  and  C  on  the  death  of  A.  is  plainly  derived  from 
A.,  and  so  if  there  be  any  number  of  deaths  the  accretion 
of  interest  to  each  person  who  is  living  when  a  death 
takes  place  is  derived  from  the  original  contributors 
other  than  himself.  [The  Lord  Justice  Turner: 
How  would  it  be  if  a  contributor  died  before  "the  act 
came  into  operation  ?]  That  would  not  affect  the  case 
unless  the  fund  became  divisible  on  his  death,  for  the 
original  settlor  is  the  predecessor  according  to  the  2nd 
section  of  the  act,  as  was  decided  in  Lord  Saltoun  v. 
Her  Majesty's  Advocate- General  for  Scotland  {a). 
There  are  some  cases  on  these  sections  which  are 
material  as  showing  how  the  Courts  have  dealt  with 
successions  under  instruments  to  which  various  persons 
have  been  parties  and  where  a  valuable  consideration 
has  intervened.  In  Lord  Braybrohes  Case  (ft),  a  father, 
tenant  for  life,  and  eldest  son,  tenant  in  tail  in  remainder^ 

joined 

(a)  3  Macq,  659.  (6)  9  H,  of  L.  Ca».  150. 
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joined  in  re^settling  the  estate,  and  it  was  held  that  the 
son's  estate  was  derived  out  of  his  prior  estate  tail.  The 
present  is  not  a  case  of  re-settlement,  but  the  same  prin- 
ciple applies,  that  you  are  to  look  to  the  prior  state  of 
the  title  to  ascertain  from  whom  the  interest  which 
accrues  to  the  successor  is  derived,  who  it  was  that 
brought  into  the  stock  that  particular  interest  which  has 
accrued.  Now  if  the  survivors  retain  the  interest  which 
they  originally  enjoyed  in  respect  of  what  they  bought 
in,  it  is  clear  that  the  accruer,  which  takes  place  upon 
the  death  of  any  of  those  who  die,  can  only  be  the  accruer 
of  an  interest  originally  brought  in  by  those  who  are 
dead.  Re  Ramsay's  Settlement  (a)  illustrates  the  prin«* 
ciple  on  which  the  Court  proceeds  in  determining  who 
is  the  predecessor.  In  that  case,  by  a  marriage  settle- 
ment, the  husband*s  estate,  upon  the  failure  or  deter- 
mination of  the  limitations  in  favor  of  the  husband,  wife 
and  issue,  was  limited  to  the  wife's  relations.  The  wife's 
relations  came  into  possession  and  contended  that  the  wifei 
having  given  valuable  consideration  for  the  settlementi 
was  the  predecessor,  but  it  was  held  that  the  husband, 
from  whom  the  estate  came,  was  the  predecessor,  and 
that  lOZ.  per  cent,  was  payable.  So  here,  where  a  joint 
stock  is  made  to  which  each  person  contributes  a  dis- 
tinguishable portion,  and  it  is  subjected  to  a  settlement 
which  carries  over  the  share  of  each  person  to  the  sur- 
vivors, the  person  who  contributed  that  share  is  the 
predecessor.  If  the  Court  should  hold  the  3rd  section 
of  the  act  to  be  applicable  the  result  will  not  be  ma- 
terially different.  Whether  that  section  applies  appears 
to  depend  on  the  sense  to  be  given  to  the  word  "  jointly.*' 
If  the  word  is  confined  to  a  strict  joint  tenancy,  probably 
this  case  may  be  held  not  to  fall  within  the  section,  since 
here  the  accruer  was  not  on  the  death  of  the  persons 
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beneficially  entitled  but  of  the  cestuis  que  vie.  If,  how- 
ever, the  word  is  to  be  taken  in  the  large  and  popular 
sense,  then  the  case  comes  within  the  section,  and  the 
only  difference  will  be,  that  not  the  persons  who  originally 
settled  the  fund,  but  the  persons  from  whom  the  accrued 
interest  passed  to  the  successors,  will  be  considered  the 
predecessors.  It  will  be  observed  that  under  this  con- 
tract there  were  two  kinds  of  accruer  on  each  death 
which  took  place  between  the  passing  of  the  act  and 
the  time  when  the  members  were  reduced  to  forty-six, 
there  was  a  succession  both  to  those  members  of  the 
class  who  afterwards  died  before  the  number  was  reduced 
to  forty-six,  and  to  those  who  ultimately  became  entitled 
to  receive  a  share  of  the  capital.  The  persons  who  died 
before  the  number  was  reduced  to  forty-six  would  be 
liable  to  duty  only  on  an  accruer  of  income,  and  that 
duty  would  not  be  a  charge  upon  the  fund  now  re- 
maining for  distribution.  But  as  regards  the  succession 
to  the  capital,  we  say  that  duty  is  payable  on  all  the 
accrued  shares,  and  is  to  be  calculated  according  to  the 
relationship  between  the  persons  who  subscribed  for 
those  shares  and  the  persons  who  take  them  by  accruer. 
If  I  subscribe  100/.  and  am  one  of  the  last  survivors,  I 
pay  no  duty  on  that  100/.;  but  if  I  take  900/.  more  by 
accruer,  1  take  it  as  a  succession  derived  from  the  persons 
who  subscribed  it.  If  A,  settles  a  fund  upon  trust  for 
himself  during  the  joint  lives  of  himself  and  i5.,  with 
remainder  to  the  survivor  of  them,  and  B.  makes  a 
similar  settlement  of  another  fund,  it  is  clear  that  if  B, 
is  the  survivor  he  must  pay  succession  duty  on  A.'s  fund 
as  a  succession  derived  from  A,  If,  then.  A,  and  S. 
contribute  equally  to  form  a  joint  fund,  the  income  of 
which  is  to  be  divided  between  them  during  their  joint  lives 
and  the  capital  is  to  go  to  the  survivor,  the  principle  is 
the  same,  the  survivor  must  pay  on  half  the  fund  as  a 
succession  derived  from  the  other.     Then  what  differ- 
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ence  can  it  make  that  the  fund  is  contributed  by  a 
greater  number  of  persons.  Another  possible  view  may 
be  suggested,  that,  by  the  terms  of  the  original  dis- 
positions, each  party  made  himself  a  settlor,  not  only  of 
his* own  original  subscription  but  of  everything  which 
might  accrue  to  him,  and  the  forty-six  survivors  would 
take  their  successions  from  the  last  deceased  of  the  others. 
We  do  not  contend  that  this  is  the  correct  view,  but  we 
submit  with  confidence  that  if  it  be  not,  the  original 
subscribers  must  be  considered  the  predecessors.  We 
do  not  claim  duty  on  any  accruer  which  took  place 
before  the  passing  of  the  act,  and  the  result,  taking  the 
figures  of  the  case,  is  this: — There  were  364  original 
subscribers,  ^5  died  before  the  act  and  33  since,  46 
being  now  living.  These  46  have  since  the  act  had  an 
accruer  of  ^i^^s  of  the  fund,  and  it  is  on  this  we  claim 
duty  as  an  interest  derived  from  the  other  318  of  the 
original  subscribers. 

Mr.  Elmsley  and  Mr.  Wickens  for  the  PlaintifTs. 

We  contend  that  no  duty  at  all  is  payable.  The  nature 
of  the  instrument  was  this — each  party  contributing  a 
sum  of  money,  they  all  agreed  that  when  the  cestuis 
que  vie  were  reduced  to  forty-six,  the  fund  should  be 
divisible  among  those  who  held  the  shares  depending 
on  the  lives  of  the  surviving  cestuis  que  vie.  This, 
therefore,  was  a  purchase  by  one  from  the  others  of  the 
chance  which  each  proprietor  might  have  of  his  nominee 
being  one  of  the  forty-six  survivors ;  it  was  not  a  dis- 
position or  settlement.  The  17th  section  of  the  act, 
relating  to  bonds  and  contracts  (a),  is,  as  we  submit, 

the 
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(fl)  "  No  policy  of  insurance 
on  the  life  of  any  person  shall 
create  the  relation  of  predecessor 
and  successor  between  the  insu- 


rers and  the  assured,  or  between 
the  insurers  and  any  assignee  of 
the  assured,  and  no  bond  or  con- 
tract made  by  any  person  bonA 
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the  one  by  which  the  case  is  governed.  The  case  is 
very  analogous  to  that  of  a  policy  of  assurance  in 
which  the  whole  body  of  subscribers  would  be  the  as- 
surers, and  the  persons  whose  nominees  were  the  sur- 
vivors the  assured.  That,  according  to  the  17th  section, 
would  not  create  the  relation  of  predecessor  and  suc- 
cessor. The  latter  part  of  the  section,  relating  to  bonds 
and  contracts,  is  expressly  opposed  to  the  case  of  the 
Crown,  the  present  being  a  case  of  a  contract  entered 
into  for  money  or  money's  worth,  for  the  pajrment  of 
money  or  money's  worth. 

Now,  as  to  the  argument  resting  upon  the  2nd,  3rd, 
10th  and  13th  sections.  The  3rd  section  is  out  of  the 
case,  for  there  clearly  was  no  joint  tenancy  here.  The 
Snd  section  was  principally  relied  on.  Upon  it  the 
question  arises,  whether  the  words  "  beneBcially  entitled 
upon  the  death*'  relate  to  becoming  entitled  in  right 
upon  the  death,  or  entitled  in  possession  on  the  death. 
The  point  has  been  much  discussed ;  and  Vice-Chan- 
cel lor  Kinder sley  held,  that  the  words  were  so  am- 
biguous that  he  could  not  hold  duty  to  be  payable  on 
the  ground  that  they  referred  to  becoming  entitled  in 
possession  upon  the  death ;  Wilcox  v.  Smith  (a).  The 
Vice-Chancellor  decided  that  case  in  favor  of  the  Crown 
upon  other  grounds  which  do  not  exist  in  the  present 
case.    The  dth  section  does  not  advance  the  case  of 

the 


fide  for  valuable  consideration  in 
money  or  money's  worth,  for  the 
payment  of  money  or  money's 
worth  after  the  death  of  any  other 
person,  shall  create  the  relation 
of  predecessor  and  successor  be- 
tween the  person  making  such 
bond  or  contract  and  the  person 
to  or  with  whom  the  same  shall 


be  made ;  but  any  disposition  or 
devolution  of  the  moneys  payable 
under  such  policy,  bond  or  con- 
tract, if  otherwise  such  as  in  itself 
to  create  a  succession  within  the 
provisions  of  this  act,  shall  be 
deemed  to  confer  a  succession.'' 
(a)  4  Drtw.  40. 
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the  Crown,  for  nobody  here  had  a  charge  or  interest, 
unless  the  chance  of  their  nominees  being  among  the 
ultimate  survivors  be  called  a  charge  or  interest.  The 
13th  section  carries  the  case  no  further,  for  it  is 
governed  by  the  words  "  where  the  successor  shall 
derive  his  interest  from  more  predecessors  than  one," 
assuming  the  relation  to  exist,  which  is  the  very  point  in 
dispute  here.  The  case  of  the  Crown,  therefore,  must 
rest  upon  the  ^nd  section  alone,  the  applicability  of 
which  to  the  case  is  not  clear  enough  to  charge  the 
subject  with  duty.  As  regards  the  increase  of  income 
by  the  dropping  of  each  successive  life,  it  was  clearly 
of  less  value  than  100/.  to  each  shareholder,  and  there- 
fore is  exempted  from  duty  by  the  18th  section. 


1861. 


Mr.  Hingeston  for  a  Respondent  in  the  same  interest 
as  the  Petitioners. 


Mr.  TF.  M.  James  and  Mr.  RendaU  for  other  parties 
in  the  same  interest. 

We  contend  that  the  Succession  Duty  Act  was  in- 
tended to  meet  two  classes  of  cases,  that  of  simple  de- 
volution by  act  of  law  from  ancestor  to  heir,  and  that  of 
provisions  derived  from  the  bounty  of  some  person  who 
makes  dispositions  dependent  on  the  death  of  himself  or 
of  some  one  else,  and  that  it  was  not  intended  to  apply 
to  any  transaction  which,  whatever  be  its  form,  was  in 
substance  a  purchase  for  money  or  money's  worth,  and 
this  view  is  recognized  by  the  authorities  on  the  subject. 
The  first  part  of  the  ^nd  section  is,  indeed,  in  the 
widest  terms,  but  it  must  be  read  with  reference  to  the 
following  words,  which  show  that  it  can  only  relate  to 
something  derived  from  a  person  who  can  be  called,  in 
the  ordinary  use  of  language,  **the  settlor,  disponer, 
testator,  obligor,  ancestor,  or  other  person  from  whom 
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the  interest  of  the  successor  is  or  shall  be  derived."  In 
all  these  cases,  the  predecessor  is  not  the  person  who 
merely  conveys  the  property,  but  the  person  who  pro- 
vides the  subject  of  the  disposition.  Thus,  if  A.  buys 
an  estate  from  B.  and  takes  the  conveyance  to  the  use 
of  himself  for  life,  with  remainder  to  his  son,  the  son 
takes  a  succession  from  A.  not  from  B,,  though  B,  was 
the  conveying  party.  This  principle  governed  the  de- 
cisions in  I^rd  SaltourCs  Case,  There,  a  majority  of 
the  Scotch  judges  held  that  the  predecessor  was  the  last 
preceding  tenant  in  tail,  from  whom,  according  to  the 
technical  rules  of  Scotch  law,  the  estates  descended  to 
the  successor;  but  this  was  reversed  in  the  House  of 
Lords,  and  it  was  held  that  th&  case  was  not  to  be  de- 
termined upon  technical  principles,  but  on  the  broad 
ground  that  the  person  from  whose  bounty  the  estate 
came  to  the  successor  was  to  be  treated  as  the  predecessor. 
So  in  Lord  Braybrooke's  Case,  where  a  father,  tenant  for 
life,  and  a  son,  tenant  in  tail,  resettled  the  estate,  the 
father  taking  back  a  life  estate,  it  was  held  that  the 
succession  of  the  son  was  derived  from  the  original 
settlor  and  not  under  a  disposition  made  by  the  father 
and  son,  for  the  bounty  came  from  the  settlor.  The 
17th  section  applies  to  every  case  of  purchase  for  money 
or  money's  worth,  and,  combined  with  the  12th,  entirely 
takes  out  of  the  2nd  section  all  such  cases,  for  the  12th 
section  provides  that  a  man  shall  not  be  liable  to  duty  on 
a  succession  derived  from  himself,  but  if  a  person  pays 
for  an  estate,  the  disposition  is  made  by  himself.  Of 
course  this  does  not  apply  to  the  purchase  of  a  reversion 
already  existing,  in  which  case  a  succession  has  already 
been  created,  and  the  purchaser  comes  in  the  place  of 
the  original  successor.  To  put  a  simple  case,  if  I  bar- 
gain for  money  witfi  A,,  an  owner  in  fee,  that  after  his 
death  I  shall  have  the  estate,  I  contend  that  no  duty  is 
payable,  for  A.  is  not  the  person  creating  the  succession, 
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and  I  cannot  be  charged  under  a  disposition  made  by 
myseir.  The  act  was  not  intended  to  apply  to  bon&  fide 
sales,  not  being  purchases  of  existing  reversionary  in- 
terests. There  are  provisions  in  the  7th  and  8th  sections 
to  meet  the  case  of  colorable  sales  made  for  the  purpose 
of  evading  the  duty.  Now  with  respect  to  the  extent  of 
the  17th  section^  the  reference  to  a  policy  of  insurance 
furnishes  a  key  to  the  whole.  Take  the  case  of  a  mutual 
insurance  company.  The  sum  insured  is  payable  out  of 
funds  contributed  by  the  insured  themselves,  and  there 
is  no  personal  liability,  the  form  of  policy  now  in  use 
always  providing  for  payment  out  of  the  funds  only  ;  this 
by  the  express  words  of  the  act  does  not  create  a  sue* 
cession.  If  this  does  not,  there  is  no  satisfactory  reason 
to  be  given  why  a  shareholder  in  a  tontine  should  be  held 
liable  to  duty,  and  there  is  no  ground  for  putting  on  the 
latter  part  of  the  clause  a  forcedly  narrow  construction 
for  the  purpose  of  making  him  liable.  He  has  paid  his 
money  to  a  partnership  upon  a  contract  that,  in  a  certain 
event,  the  partnership  shall  pay  him  a  certain  sum ;  that 
is  a  contract  for  payment  of  money,  and  the  transfer  of 
stock  must,  for  the  purposes  of  the  act,  be  deemed  a 
payment  of  money's  worth.  The  object  of  the  act  was 
to  provide  not  merely  that  the  relation  of  debtor  and 
creditor  should  not  constitute  the  relation  of  prede- 
cessor and  successor,  but  that  the  relation  of  vendor 
and  purchaser  should  not.  Re  Jenkinson  (a)  is  in  our 
favor,  as  also  Attorney-General  v.  Yelverton  (ft).  The 
3rd  section  hardly  requires  notice.  It  proceeds  upon  an 
intelligible  ground,  that  where  a  joint  tenant  does  not 
sever  the  joint  tenancy,  the  interest  accruing  to  his  sur- 
vivor may,  in  some  sense,  be  considered  as  derived  from, 
his  bounty.  The  section,  however,  in  no  way  applies  to 
the  present  case,  which  is  not  one  of  joint  tenancy.     The 

5th. 
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5th  section  also  is  not  applicable,  for  here  the  surviving 
shareholders  had  not  property  "  subject  to  any  charge, 
estate  or  interest  determinable  by  the  death  of  any  per- 
son,  &c/'  Each  of  them  had  a  share,  and  the  shares  of 
other  persons  have  come  to  them  upon  certain  con- 
tingencies. The  section  was  intended  to  apply  to  cases 
where  a  successor  comes  into  the  possession  of  a  pro- 
perty subject  to  a  charge  which  diminishes  its  value,  and 
so  that  section  Jias  not  any  bearing  upon  the  present 
question.  If,  however,  the  Court  is  against  us  on  the 
above  points,  we  say  that  no  duty  is  payable  on  the 
ground  that  the  original  subscribers  are  the  predecessors, 
and  that  each  subscribed  less  than  100/. 


Mr.  Giffard  and  Mr.  Ra$ch  for  other  parties  in  the 
same  interest. 

If  duty  be  payable  we  contend  that  there  must  be  an 
allowance  for  the  income  which  the  survivors  lose  on 
the  interest  falling  into  possession  as  in  Lord  Bray^ 
brake's  Case.  But  we  contend  that  no  duty  at  all  is 
payable.  Each  subscriber  undoubtedly  paid  his  money 
on  a  contract,  and  the  nature  of  that  contract  was  this : 
each  person  contracts  for  a  valuable  consideration  in 
money  that  if  he  is  not  the  survivor  the  whole  sum  shall 
be  paid  to  some  one  else.  That  we  say  is  a  contract 
coming  within  the  17th  section.  The  counsel  for  the 
Crown  hardly  venture  to  rely  much  on  the  3rd  or  5th 
sections,  but  are  driven  to  the  2nd.  Now,  to  bring  the 
case  within  that  section,  they  must  contend  that  every 
vendor  of  an  interest  expectant  on  his  own  death  is,  for 
the  purpose  of  succession  duty,  the  settlor. 

Mr.  T.  Hughes  and  Mr.  J.  T.  Humphry  for  other 
parties. 


Mr, 
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Mr.  Hobhouse  for  John  Charlesworth.  1861. 

The  father  of  my  client  and  of  his  brother  and  sister 
bought  their  shares  for  them  as  an  advancement,  and  I 
contend  that  they  are  their  own  predecessors  as  to  what 
was  so  purchased.  The  subject  of  purchase  was  the 
contingent  benefit  which  they  would  obtain  in  the  event 
of  their  surviving ;  this  was  purchased  by  them  for  their 
own  benefit,  so  they  and  not  the  persons  with  whom 
they  contracted  were  the  settlors. 

Mr.  Bagshawe/]\Mi.j  for  another  of  the  Respondents. 

"  Person"  in  the  12th  section,  by  virtue  of  the  inter- 
pretation clause,  includes  a  society.  This  is  a  disposition 
made  by  the  society,  the  society  becomes  entitled  under 
a  disposition  made  by  itself,  and  is  not  liable  to  duty. 

Mr.  Chapman  Barber  for  other  parties. 

The  Solicitar-Oeneral  in  reply. 

As  regards  the  case  of  John  Charlesworth,  he  is  liable 
to  duty  even  if  none  of  the  other  shareholders  are,  for  he 
takes  not  under  a  purchase  by  himself  but  by  virtue  of 
a  purchase  made  by  his  father,  and,  therefore,  cannot 
avail  himself  of  the  argument  urged  on  the  part  of  the 
other  shareholders.  If  that  argument  succeeds,  then 
John  Charlesworth  must  be  held  to  take  under  a  dis- 
position made  by  his  father,  and  so  must  be  liable  to 
duty  on  all  interest  accrued  since  the  passing  of  the  act. 
This  is  in  accordance  with  Re  Jenkinson  and  Attorney-^ 
General  v.  Yelverton,  where  a  person  contracted  with 
another  for  valuable  consideration  for  the  payment  of 
money  after  a  death,  and  voluntarily  assigned  the  benefit 
of  that  contract,  and  it  was  held  that  the  assignee  was 
liable  to  duty,  though  the  assignor  would  not  have  been; 
Ram$ai/$  Case  supports  the  same  view.  It  is  not  dis- 
puted that  if  purchase  were  out  of  the  question  a  dis- 
F  F  2   '  position 
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1861.        position  of  the  nature  of  that  contained  in  the  deed  of 
^  this   society  would  confer  taxable   successions  on  the 

Oldfield  '^         ^ 

V.  survivors,  and  if  the  purchase  makes  any  difference  it 

can  only  nnake  it  in  favor  of  the  person  who  pays  the 
purchase-money,  not  in  favor  of  a  person  who  takes  by 
his  bounty.  [^The  Lord  Justice  Knight  Bruce: 
Suppose  that  the  children  had  been  adult  in  1788,  and 
that  their  father  had  given  them  the  money  to  buy  the 
shares  in  their  own  names,  in  that  case,  supposing  the 
Petitioners  to  be  right  in  their  general  argument,  would 
the  duty  attach  ?]  That  change  of  circumstances  would 
place  the  Charlesworths  on  the  same  footing  as  other 
shareholders,  they  would  in  that  case  have  been  them- 
selves the  purchasers.  But  where  the  father  pays  the 
money,  the  child  being  no  party  to  the  transaction,  it  is 
impossible  to  distinguish  the  case  of  a  purchase  at  once 
in  the  chiUVs  name  from  that  of  a  purchase  in  the  father's 
name  and  a  contemporaneous  transfer  to  the  child,  as  in 
Re  JenkinsoTi  and  Attorney-  General  v.  Yelverton. 

Now  as  to  the  general  argument,  I  say  that  there  is 
no  foundation  in  the  act  for  the  distinction  drawn  on  the 
other  side.  The  act  does  not  say  that  the  subjects  of 
taxation  are  settlements  by  way  of  bounty,  but  "  every 
past  or  future  disposition  of  property,  &c.,"  which  refers 
equally  to  dispositions  for  value  or  without  value.  Then 
as  to  the  part  of  the  2nd  clause  which  defines  the  word 
**  predecessor,"  there  is  nothing  in  it  to  exclude  settle- 
ments for  value,  and  they  cannot  be  excluded  unless 
something  can  be  found  in  the  subsequent  special  clauses 
of  the  act  to  take  them  out  of  the  2nd  section.  There 
is  no  authority  in  support  of  such  an  argument  In 
Lord  Sultoun's  Case,  the  point  whether  the  settlement 
was  for  value  or  not  was  not  referred  to,  the  question 
simply  being,  whether  the  last  possessor  was  to  be 
treated  as  the  predecessor.     So  in  Lord  Braybrooke's 

Case 
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Case  the  point  did  not  arise.  Now,  do  the  subse-  1861. 
quent  clauses  take  a  case  like  this  out  of  the  act? 
Three  have  been  referred  to,  the  7th,  12th  and  17th. 
Let  us  first  take  the  7th,  which  is  of  importance  as 
showing  how  far  the  legislature  meant  to  go  in  the  way  of 
exemption.  Consider,  with  reference  to  that  clause,  the 
case  put  on  the  other  side  of  an  agreement  between  the 
owners  of  Blackacre  and  Greenacre,  that  both  shall 
belong  to  the  survivor.  Such  an  agreement  creates  a 
contingent  interest  expectant  on  death,  and  so  is  not 
within  the  exemption  of  this  clause,  which  deals  only 
with  the  case  of  a  sale  in  praesenti,  reserving  some 
benefit  to  the  grantor,  not  with  the  sale  of  a  reversion 
or  the  creation  for  value  of  a  reversionary  interest.  The 
words  relating  to  "a  bona  fide  sale"  do  not  occur  any- 
where else  in  the  act,  an  exception  of  very  limited 
extent  applicable  to  bon&  fide  sales  is  introduced,  which 
shows  an  intention  not  to  except  bon&  fide  sales  gene- 
rally. Then  as  regards  the  12th  section,  it  is  impossible 
to  hold  that  these  persons  take  under  a  disposition  made 
by  themselves,  and  the  cases  of  Jenkinson,  Yelverton  and 
Ramsay  give  no  countenance  to  such  a  view.  Where 
a  person  makes  a  settlement  of  his  property,  giving 
interests  expectant  on  death,  succession  duty  attaches, 
whatever  be  his  motive  for  making  the  settlement.  Now 
as  to  the  17th  section,  that  section  is  an  exception ;  and 
as  the  words  imposing  the  duty  in  the  2nd  section  are 
clear,  it  lies  upon  those  seeking  to  avoid  the  duty  to 
bring  themselves  clearly  within  the  exception.  Now, 
in  that  section,  all  the  words  point  at  instruments 
binding  a  person  to  make  a  payment  when  death  occurs. 
A  contract  like  that  we  are  considering  cannot,  without 
straining  language,  be  considered  as  a  contract  by 
subscriber  A.  to  pay  money  to  subscriber  B.  on  the 
death  of  some  person.  No  subscriber  enters  into  a  con- 
tract to  pay  anything  on  the  death  of  any  person,  but 
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brings  in  bis  money  at  once,  and  a  common  fund  is 
made  up,  wbicb  is  settled  so  as  to  give  to  a  contingent 
class  future  interests  expectant  on  deatb.  Tbe  section 
evidently  is  intended  to  prevent  a  debtor  from  being 
made  the  predecessor  of  bis  creditor;  Jenkinsan^s  Case 
and  YelvertorCs  Case,  were  cases  of  direct  contract  for 
payment  of  money  upon  deatb.  As  to  tbe  argument 
tbat  eacb  share  was  less  than  1002.,  tbe  value  of  a  sue* 
cession  must  be  ascertained  when  the  succession  passes. 
Now  each  share  was  120L  Stock,  which  ever  since  the 
time  when  the  act  came  into  operation  has  always  been 
worth  more  than  lOOL 

Judgment  reserved. 


1862. 
Jan,  15. 


The  Lord  Justice  Turner,  after  stating  the  pro- 
visions of  tbe  deed,  proceeded  as  follows : — 

This  deed  of  constitution  is  a  deed  prescribing  and  di- 
recting the  investment  and  devolution  of  the  subscriptions 
to  the  several  classes  of  the  tontine,  and  in  that  sense, 
no  doubt,  it  is,  as  it  was  contended  on  tbe  part  of  tbe 
Crown  to  be,  a  deed  of  disposition  and  settlement;  but  it 
is  obvious,  as  it  seems  to  me,  that  the  deed  assumed  this 
shape  only  because  the  object  of  the  subscribers  to  the 
tontine  could  not  be  carried  into  effect  in  any  other 
mode.  Neither  the  investment  in  the  funds,  the  dis* 
tribution  of  the  income,  nor  the  ultimate  division  of  the 
capital  could  be  effected  otherwise  than  by  the  inter- 
position of  trustees,  and  it  would,  I  think,  be  a  very 
short-sighted  view  of  this  deed  to  regard  it  as  a  deed  of 
disposition  and  settlement  because  it  assumed  that  shape 
for  the  purpose  of  effecting  those  objects.  The  sub- 
stance of  the  transaction  is  to  be  looked  for  in  the 
purposes  which  the  deed  was  meant  to  effect,  and  not  in 
the  forms  which  were  resorted  to  for  effectuating  those 

purposes. 
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What  then  were  the  purposes  which  were  meant  lo 
be  effected  by  the  deed  ?  They  were  these.  That  each 
subscriber  to  the  tontine  should  be  entitled,  during  the 
life  of  his  nominee,  to  a  rateable  part  of  the  income 
derived  from  the  investment  of  the  entire  fund  subscribed 
to  the  class  to  which  he  belonged,  in  proportion  to  the 
number  of  the  nominees  of  that  class  who  should  from 
time  to  time  be  living,  and  should  be  entitled  also  to  a 
portion  or  the  whole  of  the  capital  subscribed  to  the 
class  to  which  he  belonged  if  his  nominee  should  be  one 
of  the  last  forty-six  surviving  nominees  or  the  last  sur- 
viving nominee  of  that  class.  Each  subscriber  to  the 
tontine  must,  of  course,  be  considered  to  have  become 
a  party  to  these  purposes, — purposes,  it  is  to  be  observed, 
extending  to  the  application  of  the  subscription  of  each 
for  the  benefit  of  the  others  in  the  contingent  events 
specified  in  the  deed, — and  as  these  purposes  could  not 
be  accomplished  otherwise  than  by  contract  between  the 
subscribers,  it  follows  of  necessity  that  such  a  contract 
roust  be  held  to  have  existed.  The  case,  therefore, 
looked  at  with  reference  to  substance,  and  not  to  form 
merely,  is  in  truth  this :  that  each  of  the  subscribers  to 
this  tontine  on  paying  his  subscription  became,  by 
contract  with  the  other  subscribers,  entitled  not  merely 
to  the  income  of  his  own  subscription,  subject,  of  course, 
to  his  share  of  the  expenses  of  management,  but  to  a 
reversionary  interest  in  the  income  of  the  funds  derived 
from  the  subscriptions  of  the  other  subscribers  of  the  same 
class  contingent  upon  his  nominee  surviving  the  nominees 
of  those  other  subscribers,  and  further  to  a  reversionary 
interest  in  a  portion  or  the  whole  of  the  capital  sub- 
scribed  by  the  other  subscribers  of  the  same  class  if  his 
nominee  should  be  one  of  the  last  forty-six  surviving 
lives  or  the  last  surviving  life  in  that  class.  To  simplify 
the  case  it  may  be  put  thus: — Supposing  there  were 
only  two  subscribers  in  one  class,  each,  on  the  payment 
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of  his  subscription,  would  be  entitled  by  contract  with 
the  other  to  the  interest  of  his  own  subscription  and  to  a 
reversionary  interest  in  the  income  and  capital  of  the 
other's  subscription^  contingent  upon  the  death  of  the 
other's  nominee  in  the  lifetime  of  his  own  nominee. 


This  being  the  state  of  the  case  under  the  deed,  the 
question  we  have  to  decide  is,  whether  succession  duty 
is  payable ;  the  immediate  facts  upon  which  the  question 
arises  being,  that  in  the  first  class  of  this  tontine,  with 
which  alone  we  have  to  deal,  there  were  originally  364 
subscribers,  285  of  whom  died  before  the  Succession 
Duty  Act  came  into  operation,  leaving  79  then  surviving, 
of  whom  33  have  since  died,  and  the  Crown,  in  con- 
sequence of  their  deaths,  claims  the  duty  on  ^ths  of 
the  fund. 


The  general  plan  of  the  act,  as  I  understand  it,  is  this. 
The  2nd  section  is  framed  in  wide  and  general  terms, 
to  embrace  every  acquisition  of  property  or  income  upon 
the  death  of  any  person  dying  after  the  time  appointed 
for  the  commencement  of  the  act,  of  whatever  description 
the  property  may  be,  and  whether  the  acquisition  results 
from  a  disposition  or  comes  by  a  devolution  of  law— this 
section  providing  that  every  such  acquisition  of  property 
or  income  shall  be  deemed  to  be  a  succession,  and  then 
proceeding,  with  a  view,  as  I  conceive,  to  the  rate  of 
duty  to  be  chargeable  under  the  10th  section,  to  define 
the  terms  successor  and  predecessor.  But  then  it  was 
seen  that  there  might  be  cases  which  might  not  fall 
within  the  words  of  the  2nd  section,  or  in  which,  if  they 
fell  within  the  words  of  that  section,  there  might  be 
questions  who  was  to  be  deemed  the  successor  and  who 
the  predecessor,  on  which  the  rate  of  duty  would  depend, 
and  sections  3  to  8  inclusive  seem  to  me  to  have  been 
inserted  with  a  view  to  meet  those   cases.     Then   by 
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section  10  the  duties  are  imposed  in  respect  of  every 
such  succession  as  aforesaid,  but  then  by  several  follow- 
ing sections,  11  to  18  inclusive,  the  duties  thus  imposed 
by  section  10  are  regulated  and  modified,  and  in  some 
instances  removed,  in  the  cases  referred  to  in  those  sec- 
tions. The  rest  of  the  act  seems  to  me  to  point  more  to 
the  different  modes  of  assessing  the  duty  than  to  the 
cases  in  which  it  was  to  be  imposed. 


1862. 


This  appears  to  me  to  be  the  general  plan  of  the  act, 
and  accordingly,  in  the  argument  of  this  case,  the  claim 
on  the  part  of  the  Crown  was  rested  on  the  2nd,  3rd 
and  5th  sections,  with  reference  also  to  the  12th  and  13th 
sections,  which  were  called  in  aid,  and  on  the  part  of 
the  Petitioners  the  17th  and  18th  sections  were  mainly, 
if  not  exclusively,  relied  on.  It  was  said  for  the  Crown, 
that  by  the  death  of  the  subscribers  to  this  tontine  who 
died  ader  the  time  appointed  for  the  commencement  of 
the  act  there  was  a  succession  within  the  meaning  of 
the  2nd  section,  or  there  was  an  accruer  of  a  beneficial 
interest  within  the  meaning  of  the  3rd  section,  or  there 
was  a  benefit  accruing  by  the  determination  of  an  estate 
charge  or  interest  within  the  meaning  of  the  5th  section, 
and  that  the  12th  and  13th  sections  removed  any  diffi- 
culty as  to  who  was  to  be  deemed  the  predecessor  and 
who  the  successor.  On  the  other  hand  it  was  said  for 
the  Petitioners,  that  there  could  in  this  case  be  no  pre- 
decessor, and  that  the  case  therefore  could  not  be  brought 
within  the  2nd  section,  and  that  it  was  not  reached  by 
the  3rd  or  the  5th  section,  the  3rd  applying  only  to  joint 
tenants,  and  the  5th  to  determinable  interests;  and  it 
was  further  insisted  that,  if  the  case  fell  within  any  of 
the  above  sections,  the  17th  section  took  it  wholly  out 
of  the  operation  of  the  act. 


That 
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That  this  case  is  one  of  diflBculty  cannot,  I  think,  be 
denied.  At  all  events  I  have  felt  much  difficulty  upoa 
it ;  but,  upon  the  whole,  the  conclusion  at  which  I  have 
arrived  is,  that  the  claim  of  the  Crown  for  the  duty  can- 
not be  maintained.  How  the  case  would  in  my  opinion 
have  stood  if  it  did  not  fall  within  the  17th  section  of  the 
act  it  is  not  necessary  for  me  to  say,  and  I  say  no  more 
than  that  I  am  not  satisfied  that  the  duty  would  not,  in 
that  case,  have  been  payable;  but  I  think  that  the  17th 
section  applies  to  and  governs  this  case,  and  takes  it  out 
of  the  operation  of  the  act.  The  section  is  in  these 
terms  : — [His  Lordship  read  the  section.] 


We  have  here,  therefore,  a  distinct  enactment  that  a 
contract  bon&  fide  for  valuable  consideration  in  money  or 
money's  worth,  for  the  payment  of  money  or  money's 
worth  afler  the  death  of  another  person,  shall  not 
create  the  relation  of  predecessor  and  successor  be- 
tween the  contracting  parties,  and  it  being  clear  that 
the  duty  cannot  attach  unless  that  relation  be  created,  it 
follows,  as  it  seems  to  me,  that  no  duty  can  attach  in 
respect  of  what  arises  simply  and  merely  from  the  con- 
tract; and  that  this  was  what  was  intended  by  the 
legislature  is,  I  think,  more  plain  when  it  is  observed 
that  express  provision  is  made  for  the  duty  attaching 
upon  any  disposition  or  devolution  of  the  moneys  pay- 
able under  the  contract,  thus  pointedly  marking  the 
distinction  between  the  disposition  created  by  the  con- 
tract, and  the  disposition  of  the  moneys  payable  under 
the  contract.  This  view  of  the  17th  section  is,  I  think, 
confirmed  by  the  exception  of  bona  fide  sales  contained 
in  the  7th  section,  and  some  of  the  cases  referred  to  in 
the  argument  seem  to  me  to  favor  the  same  view,  dis- 
tinguishing and  treating  the  cases  of  sales  as  not  aflfected 
by  the  statute.     It  was  contended   on  the  part  of  the 
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Crown  that  this  17th  section  applied  only  to  cases  in 
which  the  relation  of  debtor  and  creditor  subsisted,  but 
the  words  of  the  section  are  general  as  to  contracts,  and 
would  certainly  embrace  other  contracts  than  those 
between  debtor  and  creditor,  and  I  do  not  think  that  the 
circumstance  of  the  provision  as  to  policies  of  insurance 
being  found  in  the  same  section  is  sufficient  to  warrant 
us  in  limiting  the  effect  of  the  general  words  in  the 
manner  contended  for  by  the  Crown,  more  especially 
having  regard  to  the  context  to  which  I  have  already 
referred. 


1862. 


This  present  case,  therefore,  as  I  view  it,  resolves 
itself  into  the  question  whether  there  was  here  a  contract 
bona  fide  for  valuable  consideration  in  money  for  the 
payment  of  money  on  the  death  of  other  persons,  and  for 
the  reasons  already  given  I  am  of  opinion  that  there  was, 
and  I  think,  therefore,  that  the  claim  of  the  Crown  for 
the  duty  in  respect  of  what  arises  under  the  contract 
cannot  be  maintained. 


A  further  point,  however,  arose  in  the  course  of  the 
argument  upon  a  state  of  facts  not  appearing  upon  the 
petition,  but  which  I  understood  to  be  this : — Amongst 
the  subscriptions  to  the  first  class  of  this  tontine  there 
were  three  subscriptions  by  a  father  in  the  names  of 
three  of  his  children.  Two  of  the  children  died  before 
the  time  appointed  for  the  commencement  of  the  act,  the 
third  child  survives  and  is  one  of  the  forty-six  surviving 
lives.  It  is  contended  on  the  part  of  the  Crown  that  as 
to  the  1,000/.  £3  per  Cent.  Consols,  which  is  attributable 
to  the  subscription  for  this  surviving  child,  the  duty  must 
at  all  events  attach,  but  it  does  not  appear  to  me  that 
there  is  in  this  case  any  succession  at  all,  for  I  think 
that   in  the   absence  of  evidence   to   the  contrary  the 
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subscription  must  be  considered  to  have  been  an  ad- 
vancement for  the  child,  and  the  child,  therefore,  is  only 
taking  what  had  been  given  to  it  long  before  the  com- 
mencement of  the  act,  and  takes  in  its  own  right  and 
not  by  succession  from  the  father. 


There  must  be  a  declaration,  therefore,  that  no  duty 
is  payable  in  respect  of  what  has  become  payable  under 
the  deed;  but  the  declaration  should,  I  think,  be  so 
worded  as  not  to  preclude  any  claim  of  the  Crown  in 
respect  of  any  disposition  or  devolution  there  may  have 
been  since  the  time  appointed  for  the  commencement  of 
the  act  of  what  has  so  become  payable  under  the  deed. 


The  Lord  Justice  Knight  Bruce. 
I  am  of  the  same  opinion. 
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Dec.  17,  18. 

WAINE  V.  CROCKER.  1862. 

Jan,  16. 
T^HIS  was  an  appeal  from  an  order  of  the  Master  of    Befort  The 
the  Rolls  allowing  a  demurrer.  **tice8."*" 

A,^  tenant  in 
The  substance  of  the  statements  of  the  bill,  which  was  jw,  mort™4*ed 

filed  by  Giles  Waine  against  William  Foord  Crocker^  the  estate  by 
^  I,  demise  to  B. 

was  as  follows  :—  for  ninety-nine 

years  if  A, 
Thomas  Waine  by  his  will,  dated  in  October^  1815,  should  so  long 

devised  an  estate  called  the  Chreen  estate  to  a  trustee  for  by  deed  not  in- 

a  term  of  600  years  upon  trusts  for  raising  500/.,  with  '°'^®^'  ^% 

remainder  to  John  Waine  for  life,  with  remainder  to  the  and  F.  their 

first  and  other  sons  of  John  Waine  successively  in  tail.  ¥'"  f"^  *^ 

•^  signs  by  way 

Thomas  Waine,  the  testator,  died  shortly  after  the  date  of  security. 

of  his  will.     John  Waine  survived    him,  and  Tliomas  terwards^n" 

Waine  the  younger,  the  first  son  o(  John  Waine,  became  l^^^*  -^-f  ^l*h 

tenant  in  tail  in  remainder  under  the  limitations  of  the  the  protector, 

will.     In  the  year  1817  the  then  trustees  of  the  500  disentailed  the 
"*  estate,  and,  as 

years  part  of  the 
same  trans- 
action and  for  valuable  consideration,  the  estate  was  by  a  separate  deed  settled  (subject 
to  the  prior  life  estatr)  to  the  use  of  A.  for  life,  remainder  to  G.  W,  In  fee,  G.  W, 
covenanting  to  pay  B.'s  mortgage.  A.  next,  suppressing  all  the  above  transactions 
except  the  security  to  X.  and  K.,  borrowed  money  from  C.,  who  paid  off  X.  and  F., 
and  the  estate  was  conveyed  to  him  by  A,^  X,  and  Y.  by  way  or  security,  the  deed 
being  inroiled  as  a  disentailing  assurance.  G.  W.  afterwards,  without  notice  of  C.*s 
security,  bought  A.U  life  estate  and  took  a  transfer  of  B.'s  security  to  a  trustee  for  him- 
self. C.  filed  a  bill  against  G.  W.,  alleging  that  the  deed  of  1849  had  the  effect  of 
enlarging  the  estate  of  X  and  F.  into  an  absolute  fee,  which  was  now  vested  in  C, 
and  that  the  settlement  of  1 849,  so  far  as  it  was  for  the  benefit  of  G.  W,,  was  voluntary 
and  void  as  against  C,  and  that  B,'t  security  was  merged,  and  C.  the  first  incum- 
brancer ;  and  by  his  bill  C.  offered  to  redeem  if  the  Court  should  hold  B.'<  security  still 
subsisting  and  prior  to  his.  This  bill  was  dismissed  at  the  hearing,  A,  being  still  living. 
After  the  death  of  J.,  G.  W.  filed  his  bill  for  an  injunction  to  restrain  C.  from 
bringing  ejectment,  on  the  ground  that  the  order  of  dismissal  had  determined  the  right 
of  G.  W.  to  the  estate.  Held,  that  such  bill  could  not  be  sustained,  for  that  the 
order  of  dismissal  in  the  former  suit  could  only  have  proceeded  on  the  ground  that 
there  was  no  equity  to  deprive  G.  W.  of  the  benefit  of  the  term  of  ninetv-nine  years 
determinable  on  the  death  of  J.,  which  was  vested  in  his  trustee,  and  did  not  decide 
who  was  the  rightful  owner  of  the  estate. 


422  CASES  IN  CHANCERY. 

1 861 .  years'  term  raised  the  sum  of  500/.  by  a  mortgage  of  the 

^*"*^^*^^  premises   comprised  in   the  term    to  Richard  Garlick 

„.  JBaihe  for  the  term  of  400  years. 


Crocker* 


Thomas  Waine  the  younger,  the  tenant  in  tail  ia 
remainder,  attained  twenty-one  in  September^  1827.  On 
the  25th  March^  1845,  he  borrowed  the  sum  of  300/.  of 
Isaac  Beak,  and  secured  the  payment  of  timt  sum  by  a 
demise  to  Beak  of  part  of  the  devised  estate  for  a  term 
of  ninety-nine  years  if  he,  Waine,  should  so  long  live, 
and  in  March,  1816,  he  borrowed  of  Isaac  Beak  a 
further  sum  of  200/.,  and  further  charged  the  premises 
comprised  in  the  ninety-nine  years'  term  with  the  pay- 
ment of  that  sum. 

By  a  deed  of  the  26th  of  June,  1849,  Thomas  Waine 
the  younger,  with  the  consent  of  John  Waine  as  pro- 
tector of  the  settlement  made  by  the  will,  barred  the 
estate  tail  and  conveyed  the  estate,  subject  to  John 
Waine's  life  estate,  to  uses  in  bar  of  dower  in  his  own 
favor.  By  a  deed  of  the  30th  of  June,  1849,  he  con- 
veyed that  part  of  the  estate  which  was  comprised  in  the 
deed  of  March,  1845,  to  Isaac  Beak  in  fee  by  way  of 
mortgage  for  securing  the  sum  of  600/.,  and  Giles  Waine, 
the  Plaintiff  in  this  suit,  joined  with  him  in  that  deed 
and  covenanted  for  the  payment  of  the  600/. 

By  a  deed  of  the  2nd  of  JuIj/,  1849,  made  between 
Thomas  Waine  the  younger  of  the  first  part,  John  Waine 
of  the  second  part,  the  Plaintiff  Giles  Waine  of  the  third 
part,  and  R,  Mullings  and  John  Fowler  of  the  fourth 
part,  reciting  that,  in  order  to  induce  John  Waine  as 
protector  of  the  settlement  to  give  his  consent  to  barring 
the  entail  by  the  deed  of  26th  June,  it  had  been  agreed 
that  the  present  settlement  should  be  made,  the  greater 
part  of  the  estate  was  conveyed  to  trustees  for  the  term 

of 
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of  1,000  years,  on  trust  to  raise  500/.  for  the  younger  1861. 
children  of  John  Waine,  with  remainder  to  Thomas 
Waine  the  younger  for  life,  with  remainder  to  the 
Plaintiflf  Giles  Waine  in  fee ;  and  by  this  deed  Giles 
Waine  covenanted  to  pay  Beak  the  600/.  and  to  in- 
demnify Thomas  Waine  the  younger  against  the  pay- 
ment of  that  sum.  It  appeared  also  by  this  deed  that, 
as  part  of  the  arrangement,  the  Plaintiff  Giles  Waine 
by  an  indenture  of  even  date  covenanted  with  trustees  to 
pay  them  the  sum  of  399/.  for  the  benefit  of  some 
reputed  children  of  Thomas  Waine  the  younger,  if  he 
should  die  in  the  lifetime  of  John  Waine. 

On  the  10th  of  October,  1849,  John  Waine  died.  In 
March f  1860,  the  trustees  of  the  1,000  years'  term  raised 
the  sum  of  500/,  secured  by  that  term.  They  borrowed 
for  this  purpose  the  sum  of  530/.  from  Isaac  Beak,  and 
they  assigned,  and  Thomas  Waine  the  younger  and  the 
Plaintiff  Giles  Waine  confirmed,  the  term  to  George  Beak 
by  way  of  mortgage  for  securing  the  repayment  of  that  sum 
to  Isaac  Beak,  and  afterwards,  in  January,  1851,  Thomas 
Waine  the  younger  charged  the  premises  comprised  in 
the  deed  of  the  30th  of  June,  1849,  in  favor  of  Isaac 
Beak,  with  this  sum  of  530/.,  with  the  sums  of  300/.  and 
200/.  originally  advanced,  and  a  further  sum  of  100/. 
then  advanced,  and  also  with  the  sum  of  600/.  secured 
by  the  deed  of  the  30th  of  June,  1849. 

In  August,  1853,  the  Plaintiff  Giles  Waine  agreed  to 
purchase  Thomas  Waine  the  younger*s  life  interest  in 
the  estate  for  an  annuity  of  80/.,  to  be  paid  to  Thomas 
Waine  the  younger  during  his  life,  and  for  the  sum  of 
700/.,  of  which  500/.  was  agreed  to  be  applied  in  pay- 
ment of  the  sum  secured  to  R.  G.  Bathe  by  the  deed 
of  the  9th  of  June,  1817,  and  accordingJy,  by  a  deed 
dated  the  29 ih  of  August,  1853,  the  trustees  under  the 

will 
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1861.  will  of  R.  G.  Bathe,  who  had  then  died,  and  Tltomcu 
Waine  the  younger  conveyed  the  estate,  except  two 
closes  which  were  excepted  out  of  the  conveyance,  to 
the  Plaintiff  Giles  Waine,  subject  to  Beak's  securities 
and  to  the  1,730/.  thereby  secured,  to  the  intent  that 
Thomas  Waine  the  younger  should  receive  the  annuity 
of  80/.,  and,  subject  thereto  and  to  a  term  of  ninety-nine 
years  limited  to  F.  W.  Fowler  for  securing  the  annuity 
to  Thomas  Waine  the  younger,  to  the  use  of  the  Plaintiff 
Giles  Waine,  his  heirs  and  assigns.  The  700/.,  the  con- 
sideration for  the  purchase  of  the  life  estate,  was  in  fact 
borrowed  by  the  Plaintiff  Giles  Waine  of  Isaac  Beak^ 
and  by  a  deed  dated  the  6th  of  September,  185^,  the 
Plaintiff  Giles  Waine  charged  the  estate  in  favor  of 
Isaac  Beak  with  this  sum  of  700/.,  and  also  with  the 
above-mentioned  sums  of  600/.,  530/.,  300/.,  200/.  and 
100/.,  making  in  the  whole  2,430/. 

On  27th  March,  1855,  the  Plaintiff  paid  off  Isaac 
BeaKs  mortgages,  and  Isaac  Beak,  by  deed  of  that  deed, 
assigned  the  mortgaged  premises  to  the  Plaintiff  for  the 
residue  of  the  term  of  ninety-nine  years  if  Thomas 
Waine  the  younger  should  so  long  live,  subject  to  such 
equity  of  redemption  as  was  then  subsisting  therein, 
upon  trust  to  secure  the  mortgage  debts,  and,  subject 
thereto,  in  trust  for  the  Plaintiff.  And  by  the  same 
deed,  Beak  conveyed  the  reversion  in  fee,  expectant  on 
the  death  of  Thomas  Waine  the  younger,  or  other 
sooner  determination  of  the  term  of  ninety-nine  years,  to 
the  Plaintiff  in  fee,  subject  to  such  equity  of  redemption 
as  was  then  subsisting  therein,  upon  trust  for  securing 
the  mortgage  debts,  and,  subject  thereto,  upon  trust  for 
the  Plaintiff. 

By  the  same  deed  George  Beak,  in  whom  the  term  of 
1,000  years  was  vested,  declared  himself  a  trustee  thereof 

for 
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for  the  Plaintiff)  and  Isaac  Beak  assigned  the  mortgage        1861 
debts  to  Richard  Mullings  as  a  trustee  for  the  PlaintiiT. 

In  January y  1855,  William  Foord  Crocker  filed  his 
bill  against  Isaac  Beak  and  Giles  Waine  (the  present 
PlaintifT).  This  bill  was  afterwards  amended,  and,  as 
amended,  was  against  Giles  Waine^  Thomas  Waine  the 
younger,  Richard  MullingSy  F.  W.  Fowler  and  George 
Beak.  It  stated  the  deeds  set  out  above,  and  also 
stated  an  indenture  dated  the  29th  of  October,  1847,  by 
which  Thomas  Waine  the  younger  granted  an  annuity  of 
251,  during  his  own  life  to  Thomas  Bassett,  and  con- 
veyed the  Green  estate  to  John  Arnoit  and  Edward 
Thomas  Jones,  their  heirs  and  assigns  (subject  to  the 
life  estate  of  John  Waine  under  the  will,  and  to  the 
term  of  500  years,  and  to  the  mortgage  made  by  means 
of  the  term),  upon  trusts  for  securing  the  payment  of  the 
annuity.  Crocker  by  his  bill  then  alleged  that  the 
effect  of  the  disentailing  deed  of  the  26th  of  June,  184-9, 
was  to  confirm  the  voidable  estate  created  by  the  last- 
mentioned  deed,  and  to  vest  an  absolute  fee  simple  in 
Arnott  and  Jones,  subject  only  to  John  Waine^s  life 
estate.  The  bill  further  stated,  that  in  October,  1851, 
Thomas  Waine  the  younger  borrowed  700/.  of  Crocker, 
which  was  to  be  in  part  applied  in  redeeming  Bassetfs 
annuity,  and  in  part  paid  to  Thomas  Waine  the  younger, 
and  on  the  29th  of  that  month  a  deed  was  executed,  and 
afterwards  duly  inrolled  as  a  disentailing  deed,  by  whiclto 
Bassett  released  the  annuity,  and  Arnott  and  Jones  and 
Thomas  Waine  severally  conveyed  the  estate  to  Crocker 
in  fee  by  way  of  mortgage  for  securing  700/.  and  in- 
terest. The  bill  also  stated  a  further  charge  to  Crocker 
of  100/.  by  deed  of  the  27th  of  November,  1852.  That 
Crocker  was  not  aware  at  the  time  of  the  execution  of 
the  deeds  of  29th  October,  1851,  and  27th  November, 
1852,  that  the  entail  fn  the  property  had  been  already 
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1861.        barred,  and  that  it  was  not  until  long  after  he  had  taken 
his  said  securities  that  he  became  aware  of  Beak* s  mort- 
gages, and  that  Thomas  Waine  had  fraudulently  »up- 
Crockbk.      pressed  them.     The  bill  further  alleged  grounds  on 
which   Crocker  contended  that  the  deed  of  2nd  July, 
1849,  was,  so  far  as  it  operated  for  the  benefit  of  Giles 
Waine,  voluntary.    Crocker  further  alleged  that  the  eSect 
of  the  deed  of  the  27th  o{  March,  1855,  was  to  merge 
Isaac  Beak's  securities,  and  to  let  in    Crocker  as  the 
first  incumbrancer,  but  in  case  the  Court  should  be  of 
opinion  that  Beak's  securities,  or  any  of  them,  were  still 
subsisting  and  entitled  to  priority  over  his  {Crocker*s) 
securities,  then  he  offered  to  redeem  them.     Crocker 
further  submitted,  that  he  had  in  any  case  a  valid  in- 
cumbrance on  the  annuity  of  80/.  reserved  to  Thomas 
Waine  the  younger  by  the  indenture  of  the  29ih  of 
August,   1853,   and    that   he  would   on   the   death   of 
Thomas  Waine  have  the  legal  fee  vested  in  him,  and 
would  be  entitled  to  the  benefit  of  it  as  a  purchaser  for 
value  without  notice.     Crocker  by  his  bill  prayed,  that 
it  might  be  declared  that  his  securities  were  the  first 
charge  on  the  property,  or,  at  all  events,  on  the  annuity 
of  80/. ;  that  it  might  be  declared  that  the  deed  of  the 
2nd  July,   1849,  so  far  as  regarded  the  limitation   to 
Giles  Waine,  was  fraudulent  and  void  as  against  Crocker  ; 
that  if  the  Court  should  be  of  opinion  that  any  of  the 
securities  which  formerly  belonged  to  Isaac  Beak  were 
subsisting  securities,  the  relative  priorities  of  them,  and 
of  Crocker's  securities,  might  be  ascertained  and  de- 
clared; and  that  Crocker  might  be  at  liberty  to  redeem 
all  charges  and  incumbrances  which  the  Court  should 
hold  to  have  priority  over  his,  he  thereby  oflTering  to 
redeem  the  same :   and  the  bill  went  on  to  pray  for  the 
usual  foreclosure  decree  as  against  a  subsequent  mort- 
gagee. 

The 
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The  cause  of  Crocker  v.  Waine  was  heard  before  the        1861. 
Master  of  the  Rolls  on  motion  for  decree,  and  on  the       tT" 
8th  o(  April,  1856,  his  Honor  made  a  decree  dismissing  «. 

the  bill  without  costs,  except  so  far  as  it  sought  relief  in 
respect  of  the  annuity  of  80/.  In  respect  of  this  annuity, 
in  which  Giles  Waine  claimed  no  interest,  the  usual 
foreclosure  decree  was  made  against  Thomas  Waine, 
and  an  order  was  made  by  consent  upon  Giles  Waine  to 
pay  it  to  Crocker  out  of  the  rents. 

Giles  Waine's  bill,  after  stating  the  above  facts,  pro- 
ceeded to  state  that  Giles  Waine  paid  the  annuity  of 
80/.  to  Crocker  up  to  the  last  half-yearly  day  of  payment 
preceding  the  death  of  Thomas  Waine  the  younger,  and 
that  Thomas  Waine  the  younger  died  without  issue  in 
January,  1858.     It  then  alleged  as  follows: — 

"  The  Defendant  William  Foord  Crocker,  notwith- 
standing the  aforesaid  decree  and  final  decision  of  this 
Court  upon  the  aforesaid  questions  at  issue  in  the  said 
suit  of  Crocker  v.  Waine  between  him  and  the  Plaintiff 
Giles  Waine,  has  recently  brought  an  action  of  eject- 
ment against  the  Plaintiff  Giles  Waine  to  recover  pos- 
session of  the  hereditaments  comprised  in  the  said 
indenture  of  the  2nd  day  of  July,  1840,  and  the  De- 
fendant seeks  and  intends  to  raise  the  same  questions 
at  law  with  reference  to  the  effect  of  the  aforesaid  deeds 
and  conveyances  as  were  raised  and  decided  by  the 
aforesaid  decree  of  this  honosable  Court,  and  he  is  in 
fact  prosecuting  the  Plaintiff  at  law  for  the  same  matter 
as  has  been  already  and  finally  adjudicated  upon  by  this 
Court,  and  the  Plaintiff  charges  that  the  Defendant  ought 
to  be  restrained  by  injunction  from  proceeding  at  law 
against  the  Plaintiff  as  hereinafter  prayed."- 

The  bill  prayed  that  the  Defendant  might  be  restrained 
by  injunction  from  carrying  on  his  action  of  ejectment 

G  G  2  and 
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and  from  commencing  or  carrying  on  any  other  action 
or  proceeding  at  law  against  the  Plaintiff  to  recover 
possession  of  the  premises,  or  otherwise  with  reference 
to  any  of  the  matters  which  were  decided  or  concluded 
by  the  decree  of  the  8th  of  April,  1856,  and  that  the 
Defendant  might.be  ordered  to  pay  the  costs  of  this  suit 
and  the  action  at  law,  and  for  further  relief. 

The  Master  of  the  Rolls  having  allowed  a  demurrer 
to  this  bill  the  Plaintiff  appealed. 

Mr.  Baggallay  and  Mr.  Bevir  for  the  Appellant 

It  must  be  assumed  that  when  the  Court  decided 
Crocker  v.  Waine  it  dealt  with  every  view  of  Crocker's 
case.  He  made  by  that  bill  a  case  of  the  voidable  estate 
created  by  the  deed  of  October,  1847,  being  confirmed 
by  the  disentailing  assurance  of  the  ^6th  of  June,  1849, 
and  the  Court  must  be  held  to  have  decided  that  it  was 
not  so  confirmed.  At  the  time  when  Crocker's  bill  was 
filed  the  case  could  not  be  tried  at  law,  because  the  deter- 
minable term  of  ninety-nine  years  was  still  subsisting; 
that  term  being  now  gone,  Crocker  is  endeavouring  to 
try  at  law  a  case  which  has  already  been  decided  against 
him  in  equity.  Suppose  Crocker  should  succeed  at  law, 
what  remedy  would  Giles  Waine  have  ?  Is  he  to  file  a 
bill  to  redeem  when  this  Court  has  already  decided  that 
as  against  him  Crocker  has  no  mortgage?  An  injunction, 
therefore,  ought  to  be  granted ;  Vernon  v.  Acherley  (a) ; 
JDuke  of  Buckingham  v.  Duchess  of  Buckingham  (b); 
Booth  V.  Leycester  (c) ;  M^Namara  v.  Arthur  (d)  ; 
Prothero  v.  Phelps  {e). 

Mr. 

(fl)  2  Eg.  Ca,  Ab,  527.  {d)  2  Ball  4  B.  349. 

(6)  Ibid.  526.  (e)  7  De  G.,  M.  *  G.  722. 

(r)  1  Keen,  579. 
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Mr.  Selwyn  and  Mr.  Hardy ^  for  the  Respondent,  in        1861. 
support  of  the  demurrer. 

The  cases  cited  were  all  cases  where  the  Court  had 
assumed  jurisdiction  to  try  the  whole  of  the  questions 
between  the  parties.  Here  the  Court  decided  nothing 
in  Crocker  v.  Waine,  except  that  there  were  two  pur- 
chasers for  value  without  notice,  between  whom  it  would 
not  interfere.  Giles  Waine  had  no  redeemable  interest, 
unless  it  was  held  that  his  purchase  was  void  on  equitable 
grounds ;  the  Court  decided  that  there  was  no  equity  to 
impeach  it.  This  being  so,  the  bill  failed,  and  was  neces* 
sarily  dismissed  except  in  respect  of  the  annuity,  and 
this  dismissal  was  no  decision  as  to  the  rights  at  law. 
If  the  disroissaj  was  a  decision  on  the  rights  it  ought  to 
have  been  pleaded  at  law.  The  question  which  has  now 
to  be  tried  at  law,  namely,  whether  the  disentailing  deed 
confirmed  the  prior  voidable  conveyance,  was  not  argued 
in  Crocker  v.  Waine.  The  present  bill  is  wholly  mis- 
conceived; it  is  an  attempt  to  restrain  by  injunction  a 
purchaser  for  value  without  notice  from  asserting  his 
legal  rights. 

Mr.  Baggallay  in  reply. 

Judgment  reserved. 


The  Lord  Justice  Turner. 

1M2. 
This  is  an  appeal  from  an  order  of  the  Master  of  the       Jan,  16. 

Rolls  allowing  a  demurrer  to  the  bill.     The  bill  is  filed 

by  Giles  Waine  against   W.  F>    Crocker.      The   case 

stated  by  it,  stripped  of  the  complication  introduced  into 

it  by  the  number  of  deeds  which  have  been  executed  ih 

the  course  of  the  transactions  in  question,  and  which  are 

set  forth  at  some  length,  is  simply  this,  that  the  De- 

tieiidant 
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1862.  fendant  W.  F.  Crocker  is  proceeding  at  law  by  ejectment 
to  recover  possession  of  an  estate  to  which  the  Plaintiff 
Giles  Waine  claims  to  be  entitled,  and  is  so  proceeding 
upon  a  title  which  this  Court  in  a  former  suit  of  Cracker 
V.  Waine^  instituted  by  the  Defendant  W.  F.  Crocker 
against  the  Plaintiff  Giles  Waine,  decided  that  the  De- 
fendant Crocker  had  no  right  to  set  up  against  the 
Plaintiff  Giles  Waine,  so  that,  to  use  the  language  of 
the  bill,  the  Defendant  Crocker  is  in  fact  prosecuting  the 
Plaintiff  Waine  at  law  for  the  same  matter  as  has  been 
already  and  finally  adjudicated  upon  by  this  Court,  and 
the  bill  prays  for  an  injunction  to  restrain  the  Defendant 
Crocker  from  thus  proceeding  at  law  and  for  general 
relief  only. 

The  decree  in  the  suit  instituted  by  Crocker,  which  is 
of  course  set  forth  in  this  bill,  was  to  dismiss  that  suit, 
except  in  respect  of  an  annuity,  as  to  which  there  is 
now  no  question.  The  bill,  therefore,  rests  upon  this 
equity,— that  this  Court,  in  the  suit  which  was  instituted 
by  the  Defendant  Crocker,  determined  that  he  was  not 
entitled  to  set  up  against  the  Plaintiff  Giles  Waine  the 
title  which  he  is  now  asserting  at  law.  It  is  not,  I  think, 
necessary  to  consider  the  question  whether  this  would 
be  a  sufficient  equity  to  maintain  the  bill.  I  assume,  for 
the  present  purpose,  that  it  would,  and  the  question  then 
must  be,  whether  there  was  any  such  decision  in  Crocker's 
suit  as  alleged  by  this  bill.  This  is  a  question  which, 
as  I  apprehend,  must  be  tried  by  the  record,  and  the 
record  only,  and  I  lay  out  of  consideration,  therefore, 
what  has  been  stated  to  have  been  said  by  the  Master 
of  the  Rolls  as  to  the  ground  on  which  his  decree  in 
Crocker's  suit  proceeded,  except  to  this  extent,  that  it  is 
useful  and  valuable  as  pointing  out  the  ground  on  which 
the  decision  in  that  case  may  have  proceeded.     In  that 

respect 
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respect  his  Honor's  observations  are,  I  think,  entitled  to 
great  weight. 

The  case  in  Crocker*s  suit,  as  I  understand  it,  stood 
thus :  Crocker  claimed  to  be  a  mortgagee  under  a  deed 
of  the  S9th  of  October^  1851,  and  he  insisted  that  he' 
had  under  that  deed  the  fee  of  the  estate  in  question,  by 
reason  of  a  defeasible  fee  in  that  estate,  which,  as  he 
alleged,  had  been  conveyed  to  ArnoU  and  Jones  by  a 
deed  of  the  29th  of  October,  1847,  having,  as  he  insisted, 
been  converted  into  an  absolute  fee  by  a  disentailing 
assurance  of  the  26th  of  June,  1849,  and  having  been 
conveyed  to  him  hy.Arnott  and  Jones.  The  Plaintiff 
Giles  IVaine,  on  the  other  hand,  contended  that  he  was 
a  purchaser  of  the  fee  of  the  estate  under  the  dis* 
entailing  assurance  without  notice  of  Crocker's  claims, 
and  he  insisted,  amongst  other  things,  on  a  legal  estate 
for  the  term  of  ninety-nine  years,  if  Thomas  Waine  the 
younger  should  so  long  live,  created  by  a  deed  of  the 
25th  of  March,  1845,  and  then  vested  in  him.  There 
was  no  equity  alleged  by  the  bill  in  Crocker*8  suit 
against  the  Plaintiff  Giles  Waine  upon  the  ground  of 
his  having  at  any  time  had  notice  of  Crocker's  mort- 
gage ;  and  it  seems  to  me,  therefore,  that  it  was  almost 
of  course  to  dismiss  the  bill  in  that  suit,  so  far  as  it  was 
dismissed,  there  being  a  legal  e^itate  vested  in  Giles 
Waine,  and  no  equity  alleged  against  him.  It  is  said, 
however,  that  it  was  equally  of  course  to  dismiss  the 
bill  if  the  Court  was  of  opinion  that  the  defeasible  fee 
was  not  enlarged  into  an  absolute  fee,  and  that  the  Court 
might,  and  indeed  the  argument  was  carried  so  far  as  to 
say  that  it  must,  have  proceeded  upon  that  ground ;  but 
I  am  satisfied  that  the  Court  did  not  proceed,  and  I  think, 
indeed,  that  it  could  not  have  proceeded,  upon  that  ground. 
If  there  was  no  equity  against  the  legal  estate  in  the 
now  Plaintiff  Giles  Waine,  the  Court  had,  as  I  con- 
ceive. 


1862. 
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1862.  ceive,  nothing  more  to  do  with  the  matter;  and  what 
seems  to  me  to  be  decisive  as  to  the  ground  on  which 
the  Court  proceeded  is  this :  that  Thomas  Waine  the 
younger  was  then  living,  and  that  Crocker^  therefore, 
whether  the  defeasible  fee  was  or  was  not  enlarged  into 
an  absolute  fee,  had  a  subsisting  estate  and  interest  in 
him  with  which  the  Court  must  of  necessity  have  dealt, 
if  it  had  proceeded  upon  any  other  ground  than  that 
there  was  no  equity  against  the  legal  estate  vested  in 
the  Plaintiff  Giles  Waintj  for  Crocker  by  his  bill  oSered 
to  redeem,  and  there  is  no  ground,  so  far  as  I  can  see, 
upon  which  the  Court  could  have  refused  him  that 
relief,  except  that  his  equity  to  redeem  was  shut  out  by 
the  legal  interest  vested  in  the  Plaintiff  Giles  Waine. 
It  seems  to  me,  therefore,  that  the  decree  in  Crocker's 
suit  must  be  taken  to  have  proceeded  wholly  upon  the 
ground  that  Crocker  had  no  equity  against  the  Plaintiff 
Giles  Waine,  and  that  it  did  not  at  all  affect  the  ques- 
tion, whether  Crocker  had  or  would  have  any  legal 
right  against  him ;  and  this  bill  being  merely  to  restrain 
the  exercise  of  an  alleged  legal  right,  I  think  that  there 
is  no  foundation  for  it,  and  that  the  demurrer  was  pro* 
perly  allowed.  It  was  suggested  in  the  course  of  the 
argument,  that  the  point  raised  by  the  demurrer  might 
be  reserved  to  the  hearing,  and  that  the  Court  might  at 
the  hearing  put  Crocker  upon  terms  as  to  the  exercise 
of  the  rights  asserted  by  him ;  but  this  bill  alleges  no 
notice  in  Crocker,  and  I  cannot  see,  therefore,  what 
equity  there  could  be  which  could  alter  the  case  against 
him  at  the  hearing.  The  bill  is  not  framed  for  redemp- 
tion, and  the  case  alleged  by  it  is  so  wide  of  any  claim 
to  that  relief,  that  it  could  not,  I  think,  be  granted 
under  the  prayer  for  general  relief.  I  am  of  opinion^ 
therefore,  that  this  appeal  must  be  dismissed,  and,  I 
think,  with  costs. 

The 
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The  Lord  Justice  Knight  Bruce. 

t  agree  that  it  was  right  in  the  Master  of  the  Rolls 
to  allow  the  demurrer,  but  I  should  have  been  disposed 
to  give  liberty  to  amend,  or  rather  to  re-amend,  the  bill, 
and,  I  think,  that  it  would  be  right  now  to  give  liberty 
to  do  so;  but  the  Lord  Justice  not  being  of  that  opinion, 
such  liberty  cannot  be  ^iven.  It  being  stated  that  the 
Master  of  the  Rolls  was  not  asked  to  give  leave  to 
amend,  I  agree  with  the  Lord  Justice  as  to  the  costs  of 
the  appeal. 


1862. 


GRESLEY  r.  MOUSLEY. 


186t. 
Ago.  15. 

1862. 
Jan,  17. 

Before  The 
Lords  Ju8« 


npHlS  was  an  appeal  from  an  order  made  by  Vice-  A  purchase 

Chancellor  Stuart  upon  the  hearing  of  the  cause  from^cUent 

for  further  consideration.     The  facts  of  the  case  are  fully  having  been 

stated  in  the  report  of  the  hearing  upon  the  appeal  from  the  ground 

the  original  decree  (a),  and  need  not  be  re-stated  in  de-  that  the  suflS* 

.  .  ,  ciencyofthe 

tail,  but  It  may  be  convenient  to  give  a  short  summary  of  consideration 

♦u«,«  was  not  esia- 

inquiry  was 
Sir  Roger  Gresley  was  seised  in  fee  of  some  lands  and  directed  with 

_„•_-,    a  view  to  as* 
(fl)  4  De  G.  *  J.  78.  mines,  ^^^^^  ^y^^^ 

ther  the  pur- 
chase-money was  paid.  No  evidence  was  adduced  on  the  inquiry  to  prove  the  pay<« 
ment,  except  the  acknowledgment  in  the  body  of  the  deed  and  the  usual  indorsed 
receipt  It  appeared  that  no  further  evidence  could  be  had,  and  that  there  was  no 
reason  to  suppose  that  any  evidence  had  been  destroyed: — Heldy  that  the  acknow- 
ledgment and  receipt  were  not  sufficient  evidence  as  against  parties  claiming  under  the 
client,  and  that  the  purchase>money  must  be  considered  not  to  have  been  paid. 

The  client  devisea  all  his  real  estates  in  such  manner  that  the  Plaintiff  was  entitled 
in  tail  in  remainder  expectant  on  a  life  estate.  The  Plaintiff  by  his  bill,  which 
impeached  the  purchase  by  the  solicitor,  offered  to  confirm  certain  sales  of  minerals 
which  had  been  made  by  the  solicitor  after  the  death  of  the  client : — Held,  that  the 
Plaintiff  having  adopted  the  sales  of  the  minerals,  could  not  claim  to  be  entitled  in 
prsesenti  to  the  moneys  arising  from  them  on  the  ground  that  the  working  mines  was 
an  act  of  waste,  but  was  entitled  to  them  only  afler  the  death  of  the  tenant  for  life. 
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1861.  mines^  including  the  mines  under  some  lands  the  surface 
of  which  had  been  alienated  by  him.  William  Eaton 
Mausley  was  his  solicitor  and  confidential  adviser.  By 
indentures  of  lease  and  release,  dated  the  1 7th  and  18th 
of  February  J  1837,  Sir  Roger  Oresley  conveyed  the 
above-mentioned  lands  and  mines  to  William  Eaion 
Mousley.  The  conveyance  purported  to  be  made  in 
consideration  of  6|940/.  expressed  to  be  paid  by  William 
Eaton  Moushy  to  Sir  Roger  Gresley,  and  there  was 
upon  the  conveyance  the  usual  receipt  for  the  purchase- 
money.  On  the  21st  of  February,  1837,  there  was  a 
mortgage  by  Sir  Roger  Gresley  to  William  Eaton  Mous- 
ley  of  other  property  for  7,724/.  Sir  Roger  Oresley 
afterwards,  by  his  will,  dated  in  May,  1837,  devised  all 
his  real  estates  to  his  wife,  now  Lady  Sophia  Des  Vaux^ 
for  life,  with  remainder,  to  his  children  in  tail,  with  re- 
mainder to  Nigely  afterwards  Sir  Nigel  Gresley,  for  life, 
with  remainder  to  the  first  and  other  sons  of  Sir  Nigel 
in  tail.  Sijr  Roger  Gresley  died  in  October,  1837,  with- 
out issue.  Lady  Sophia  Des  Vosux  was  still  living.  Sir 
Nigel  died  in  1847,  and  the  Plaintiff,  who  was  his  eldest 
son,  attained  twenty-one  in  1852,  and  filed  the  bill  in 
this  suit  in  1855,  to  set  aside  the  sale  by  Sir  Roger 
Gresley  to  William  Eaton  Mousley.  Upon  the  hearing 
of  the  cause,  Vice-Chancellor  Stuart  set  aside  the  sale 
altogether,  not  only  as  against  the  Plaintifif  but  also  as 
against  Lady  Sophia  Des  Vceux ;  but  he  was  of  opinion 
that  the  6,940/.  must  be  considered  to  have  been  paid, 
and  he  refused  to  direct  any  inquiry  upon  that  head. 

By  the  order  made  by  the  Lords  Justices  upon  the 
hearing  of  the  appeal  from  this  decree,  it  was  declared 
that  the  sale  made  by  Sir  Roger  Gresley  to  William, 
Eaton  Mousley  of  the  estates  comprised  in  the  deeds  of 
the  17th  and  18th  of  February,  1837,  and  those  deeds, 
was  and  were  void  in  equity  as  against  the  Plaintiff,  and 

it 
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it  was  declared  that,  notwithstanding  the  sale  and  the  in-  1861. 
dentures,  the  PlaintiflF,  upon  the  death  of  Sir  Roger 
Gresley,  became  entitled  in  equity  under  his  will,  as 
against  William  Eaton  Motuley,  to  the  estates,  as  tenant 
in  tail  in  remainder  expectant  on  the  decease  of  Lady 
Sophia  Des  Vceux ;  and,  except  as  to  the  parts  thereof 
which  had  been  sold  since  the  date  of  the  execution  of  the 
indentures  (the  Plaintiff  by  his  bill  having  offered  to  adopt 
such  sales),  the  Plaintiff  is  now  so  entitled,  ''subject,  how- 
ever, to  the  payment  in  such  manner  as  the  Court  shall 
direct  of  what,  if  anything,  the  Defendants  shall,  upon 
the  result  of  the  accounts  and  inquires  hereafter  directed, 
appear  to  be  justly  entitled  to  as  against  the  said  Plain- 
tiff, and  subject  also  to  such  leases  as  may,  since  the  date 
and  execution  of  the  indentures,  have  been  made  of  the 
unsold  parts  of  the  estates,  the  Plaintiff  undertaking  not 
to  disturb  such  leases  in  so  far  as  the  same  may  not  be 
binding  upon  him.*'  And  then  an  inquiry  was  directed 
"  whether  the  sum  of  6,940/.  in  the  indenture  of  the  18th 
of  February,  1837,  mentioned,  or  any  and  what  part 
thereof,  was  ever  and  when,  in  any  and  what  manner, 
paid  or  satisfied  by  William  Eaton  Mousky  to  Sir  Roger 
Gresley,  or  was  at  the  time  of  the  date  and  execution  of 
the  indenture  due  and  owing  from  Sir  Roger  Gresky  to 
William  Eaton  Mousley  over  and  above  and  in  addition 
to  the  sum  of  7,724/.  secured  by  the  mortgage  of  the 
21st  of  February,  1837,  in  the  pleadings  mentioned." 
Then  there  was  an  inquiry  as  to  the  sale  of  the  minerals, 
and  an  account  directed  "  of  all  sums  of  money  received  by 
William  Eaton  Mousley  in  his  lifetime  for  or  in  respect 
of  any  such  sale  or  sales,  lease  or  leases,  or  otherwise 
for  or  in  respect  of  any  rents  or  profits  of  the  estates  or 
any  part  thereof,  not  being  the  annual  profits  of  lands  or 
the  profits  of  mines  opened  in  the  lifetime  of  Sir  Roger 
Gresley,  or  the  profits  or  produce  of  any  of  the  estates 
included  in  any  such  sale  or  sales  as  aforesaid,  accrued 

or 
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or  obtained  subsequently  to  such  sale  or  sales ;"  and  theni 
an  inquiry  "  what  mines  comprised  in  or  under  the  estates 
comprised  in  the  indenture  of  the  18th  o(  February,  1837, 
were  opened  or  in  work  during  the  life  of  Sir  Roger 
Greslet/f  and  what,  if  any,  mines  have  been  opened  since 
the  decease  of  Sir  Roger  Gresley,  and  under  what  cir- 
cumstances;" and  the  costs  were  reserved,  and  the 
further  consideration  was  adjourned,  and  it  was  expressly 
provided  that  the  order  should  be  without  prejudice  to 
any  question  as  to  the  rights  of  the  parties  in  respect  "of 
what,  upon  the  taking  of  the  account,  shall  appear  to  have 
been  received  otherwise  than  in  respect  of  any  sale  or 
sales,  and  as  to  interest,  and  without  prejudice  also  to 
any  question  between  the  Defendants  or  any  of  them  in 
respect  of  the  life  interest  of  the  Defendant  Lady  Sophia 
Des  Vcsuxr 


In  pursuance  of  this  decree  the  Chief  Clerk  certified, 
first,  as  to  the  purchase -money,  thus  :—"  except  as 
appears  by  the  receipt  for  the  sura  of  6,940/.,  indorsed  on 
the  indenture  of  the  18th  oi  February ,  1837,  and  signed 
by  Sir  Roger  Gresley,  no  evidence  has  been  produced 
to  show  whether  the  said  sum  of  6,940/.,  or  any  part 
thereof,  was  ever  in  any  manner  paid  or  satisfied  by 
William  Eaton  Mousley  to  Sir  Roger  Gresley^  or  was,  at 
the  time  of  the  date  and  execution  of  the  indenture,  due 
and  owing  from  Sir  Roger  Gresley  to  William  Eaton 
Mousley  over  and  above  and  in  addition  to  the  sum  of 
7^124^1.  secured  by  the  mortgage  of  the  ^Ist  of  February, 
1837:"  so  that  it  was  expressed  that  no  evidence  was  ad- 
duced before  the  Chief  Clerk  beyond  the  deed  itself  and 
the  receipt  indorsed  on  the  deed,  signed  by  Sir  Roger 
Gresley,  of  the  payment  of  the  6,940/.,  or  of  any  sum 
having  been  due  from  Sir  Roger  Gresley  to  Williafn 
Eaton  Mousley  beyond  the  7,724/.  which  was  secured 
by  the  mortgage  deed.     Then  the  Chief  Clerk  found,  as 

to 
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to  the  proceeds  of  the  sales,  to  the  effect  that  the  moneys        1861. 

produced  by  the  sales  by  William  Eaton  MovLshy  in 

his  lifetime,  or  by   the  Defendants  his  representatives 

since  his  death,  of  parts  of  the  estates  comprised  in  the 

indenture  of   the   18ih    of  February^    1837,   amounted 

altogether  to  the  sum  of  9,593/,  10«.,  "  of  which  the  sum 

of  6,343/.  10^.  for  principal  moneys  had  been  received 

by   William  Eaton  Mousley  in  his  lifetime,  or  by  the 

Defendants  his  representatives  since  his  death,  and  the 

sum  of  3,250/.,  with  interest  at  the  rate  of  41.  per  cent. 

per  annum,  remained  still   unpaid  and   due   from   the 

trustees  of  the  purchaser,  Coiirt  Granville**     Then  as 

to  the  mines  the  Chief  Clerk  found, — "  That,  except  the 

mine  of  clay  on  Gresley  Common^  no  mine  or  mines 

comprised  in  or  under  the  said  manor  and  lands  was  or 

were  opened  or  in  work  in  the  lifetime  of  Sir  Roger 

Gresley'* 

This  certificate  was  approved  by  his  Honor,  and  on 
the  hearing  of  the  cause  for  further  consideration  his 
Honor  made  an  order  to  the  following  effect : — He  de- 
clared that  the  Defendants,  the  representatives  of  William 
Eaton  Mousley,  were  entitled  to  credit  for  the  purchase- 
money  or  sum  of  6,940/.  on  account  as  thereinafter  men- 
tioned. Then  the  decree  proceeded  to  set  off  the  6,343/. 
(the  amount  of  purchase-moneys  received  in  respect  of 
the  mines)  and  the  costs  of  the  suit  against  6,940/.,  the 
amount  of  the  purchase-money,  and  if  the  6,3431.  and 
the  costs  exceeded  the  amount  of  6,940/.,  then  William 
Eaton  Mousley's  representatives  were  to  convey  the  re- 
version in  fee  to  the  Plaintiff,  the  devisee  under  the  will 
of  Sir  Roger  Gresley,  and  there  was  to  be  a  proof  against 
Mousley  s  estate  for  the  excess.  If,  on  the  other  hand, 
the  6,343/.  and  the  costs  fell  short  of  the  6,940/.,  then 
the  conveyance  was  to  be  made  on  payment  of  the 
difference  by  the  Plaintiff.     Then  it  was  directed  that 

the 
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the  3,250/.,  the  purchase-money  remaining  unpaid,  should 
be  assigned  by  the  representatives  of  William  Eaton 
Mouiley  to  the  Plaintiff,  and  an  injunction  was  granted 
to  restrain  the  representatives  of  William  Eaton  Mousley 
from  receiving  that  3,250/. 

The  Plaintiff  appealed  from  so  much  of  this  order  as 
proceeded  on  the  footing  that  the  6,940/.  had  been  paid 
by  Mousley  to  Sir  R.  Gresley. 

Mr.  Malins  and  Mr.  G.  Lake  Russell,  for  the  Plaintiff, 
in  support  of  the  appeal. 

There  is  no  evidence  of  the  money  having  been  paid 
except  the  deed,  and  the  receipt  indorsed  on  it.  The 
deed  having  been  set  aside,  the  receipt  must  fall  with  it. 
The  inquiry  directed  by  the  order  on  appeal  shows  that 
it  was  intended  that  the  Defendants  should  bear  the 
onus  of  proving  that  the  money  was  paid.  It  would  be 
contrary  to  the  principles  of  the  Court  to  let  a  receipt 
indorsed  by  a  client  on  a  deed,  for  money  expressed  to 
be  received  by  him  from  his  solicitor,  prevail  against 
him  without  corroborative  evidence;  Lewes  y.  Morgan{a) 
is  decisive  upon  this,  and  the  rule  is  especially  applic- 
able in  a  case  like  the  present,  where,  as  there  were 
large  dealings  between  the  solicitor  and  client,  it  is  h 
priori  very  likely  that  no  money  would  pass.  It  is  a 
suspicious  circumstance  that  no  trace  whatever  can  be 
found  in  any  of  the  solicitor's  books  of  his  having  paid 
any  money  to  Sir  Roger  Gresley  at  that  time ;  if  he  did 
so,  it  was  his  duty  as  well  as  his  interest  to  preserve 
evidence  of  it.  Neither  is  any  trace  of  the  money  to 
be  found  in  Sir  Roger  Gresley's  banking  account.  Then 
the  Plaintiff  ought  to  have  interest  on  so  much  of  the 
6,343/.  \Qs,  as  arose  from  the  purchase-money  of  the 

mines 
(fl)  4  Ihw  29;  5  Pricty  42 1  3  You.  4  J.  230. 
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mines  sold  by  Mousley,  for  they  were  wrongfully  opened,  1861. 
and  therefore  the  coals  raised  belonged  to  him  as  en- 
title*d  to  the  first  estate  of  inheritance,  the  tenants  for 
life  being  impeachable  for  waste.  Thus  the  PlaintiflTs 
money  having  been  received  by  Mousley^  which  ought 
to  have  been  paid  to  the  Plaintiff  at  once,  the  Plaintiff 
ought  to  have  interest  upon  it. 

Mr.  Amphleit  and  Mr.  Charles  Hall  for  Mousley's 
executors. 

The  Court  did  not  set  aside  the  sale  in  this  case  on 
the  ground  of  fraud,  and  it  is  quite  consistent  with  every- 
thing proved,  and  with  everything  decided,  in  the  case, 
that  the  transaction  was  a  perfectly  honest  one.  The 
sale  was  set  aside  because  Mousley's  representatives 
could  not  adduce  sufficient  evidence  to  show  that  full 
value  had  been  given,  or  that  Mousley  had  given  Sir 
Roger  Gresley  such  advice  as  to  put  him  at  arm's  length, 
so  that  their  dealing  might  be  unaffected  by  the  relation 
of  solicitor  and  client.  Fraud  then  being  neither  alleged 
nor  proved,  on  what  ground  is  it  to  be  said  that  a  receipt 
indorsed  on  the  deed  and  signed  by  Sir  Roger  Gresley 
IS  to  go  for  nothing.  The  declarations  of  the  decree  do 
not  touch  the  case ;  there  is  no  connection  between  the 
setting  aside  a  purchase  deed,  because  adequacy  of  price 
is  not  proved,  and  the  question  whether  that  price  was 
paid.  There  is  no  allegation  that  Sir  Roger  Gresley's 
signature  to  the  receipt  was  obtained  by  fraud,  or  that 
he  did  not  perfectly  understand  the  nature  of  the  docu- 
ment he  was  signing.  The  question  rests  on  the  receipt 
alone,  neither  party  being  able  to  adduce  a  shred  of 
further  evidence,  and,  in  the  absence  of  opposing  evi- 
dence, credit  must  be  given  to  a  receipt,  even  as  between 
solicitor  and  client.  The  case  ought  to  be  dealt  with  on 
the  same  principle  as  a  stated  and  settled  account ;  fraud 

not 
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1861.  ^ot  being  proved  the  account  is  not  opened,  but  liberty 
is  given  to  surcharge  and  falsify,  in  which  case  the  onus 
lies  on  the  party  alleging  errors  in  the  account ;  Horlock 
M0U8LEY.  V.  Smith  (a) ;  Waters  v.  Taylor  (6) ;  Wharton  v.  May  (c) ; 
Piddock  V.  Brown  (d).  The  observations  of  Lord  St. 
Leonards,  in  Sugdens  Law  of  Property  (e),  on  the  case  of 
Lewes  v.  Morgan  are  to  be  borne  in  mind  in  applying  that 
case.  The  Court  is  here  discharging  the  duty  of  a  jury, 
and  a  jury  certainly  would,  on  the  strength  of  the  receipt, 
find  as  a  fact  that  the  money  was  paid.  Then  as  regards 
the  question  of  interest  on  the  money  received  by 
Mousley  for  the  mines,  the  Plaintiff  must  proceed  on  the 
footing  either  that  he  affirms  the  sale  of  them  by  Mousley 
or  disaffirms  it.  If  he  affirms  it,  the  interest  belongs 
to  the  tenant  for  life,  though  impeachable  for  waste,  as 
in  the  case  of  timber  cut  down  by  order  of  the  Court, 
or  by  agreement  between  tenant  for  life  impeachable  for 
waste  and  the  remainderman,  and  the  Plaintiff's  claim 
for  interest  fails.  If  he  elects  to  disaffirm  it,  he  treats 
the  getting  of  the  coals  as  a  wrongful  act,  and  we  contend 
that  he  must  be  left  to  his  remedy  at  law.  It  is,  how- 
ever, unnecessary  to  press  that,  for  the  Plaintiff  has 
come  here  offering  to  confirm  the  sale  of  the  mines,  and 
cannot  claim  to  treat  it  as  void  for  a  particular  purpose. 

Mr.  Osborne  appeared  for  Lady  Sophia  Des  Vceux, 
and  Mr.  Bacon  for  the  trustees  of  Sir  Boger  Gresley^s 
will. 

Mr.  Malins  in  reply. 

The  Court  has  decided  that  it  was  incumbent  on 
Mousley  to  preserve  evidence  of  his  having  given  a  fair 

value ; 

(fl)  2M.SfC.  495.  (rf)  3  P.  Wms,  288. 

(6)   Uid,  526.  (c)  Page  576. 

(f )  5  Ves.  27. 


CASES  IN  CHANCERY.  441 

value;  and  surely  it  was  not  less  his  duty  to  preserve  1861. 
evidence  of  his  having  paid  the  purchase-money.  The 
receipt,  though  not  technically  a  part  of  the  deed,  is 
practically  so,  and  credit  cannot  be  given  to  it  after 
setting  aside  the  deed.  As  to  the  interest  on  the  moneys 
arising  from  mines,  it  cannot  lie  in  the  mouth  of  a  wrong- 
doer to  say,  that  if  we  recover  interest  we  shall  be  getting 
a  benefit  which  we  should  not  have  had  but  for  his  act, 
and  that  therefore  he  ought  not  to  be  called  upon  to 
pay  it.  The  mines  are  much  more  valuable  now  than 
they  were  when  sold,  and  the  interest  will  be  but  a  poor 
compensation  for  our  loss.  There  is  no  analogy  between 
this  case  and  that  of  the  opening  of  mines  or  cutting 
timber  by  arrangement  between  tenant  for  life  impeach- 
able for  waste  and  remainderman,  for  here  the  Plaintiff 
was  an  infant  incapable  of  assenting. 

Judgment  reserved. 


1862. 
The  Lord  Justice  Turner,  after  stating  the  facts  in      Jan,  17. 

nearly  the  same  terms  as  above,  proceeded  as  follows: — 
Two  questions  were  raised  upon  the  argument  of  this 
appeal.  First,  whether  the  6,940/.  ought,  as  declared 
by  the  order,  to  be  considered  to  have  been  paid  by 
William  Eaton  Mousley  to  Sir  Roger  Gresley^  and 
whether  the  executors  and  trustees  of  William  Eaton 
Mousley  ought  to  have  credit  in  account  for  that  sum,  as 
directed  by  the  order ;  and  secondly,  whether,  assuming 
that  we  dissent  from  the  above  declaration  and  direction, 
the  Plaintiff  is  entitled  to  interest  upon  the  whole  or 
any  part  of  the  6,343Z.  IO5.,  which,  on  that  footing,  will 
be  due  from  the  estate  of  William  Eaton  Mousley. 

As  to  the  first  of  these  questions,  it  was  much  insisted 

upon  on  the  part  of  the  Appellant,  in  the  course  of  the 

Vol.  Ill— 3.  H  H  D.F.J,     argument 
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1862.  argument  before  us,  that  the  order  which  we  made  upon 
the  hearing  of  the  former  appeal  threw  upon  the  De- 
fendants, the  representatives  of  the  estate  of  William 
Eaton  Mouslcy,  the  onus  of  adducing  further  evidence 
to  prove  the  payment  of  the  6,940/.,  and  was  of  itself 
decisive  that,  in  the  absence  of  such  further  evidence, 
the  payment  of  that  sum  could  not  be  held  to  have  been 
established ;  but  the  order  on  which  the  Appellant  thus 
relied  was,  as  it  seems  to  me,  consistent  with  further 
evidence  being  adduced,  either  to  negative  or  support 
the  payment;  and  the  further  evidence,  if  there  had  been 
any,  might  have  removed  all  doubt  upon  the  point*  I 
am  not,  therefore,  prepared  to  hold  that  this  question 
was  not  open  fur  argument  on  the  present  appeal.  I 
should,  indeed,  be  unwilling  to  decide  this  case  upon  so 
narrow  a  ground,  more  especially  as  we  could  not,  I 
think,  do  so  without  disregarding  principles  which  are 
well  established  in  this  Court,  and  without,  to  some 
extent  at  least,  contravening  the  opinions  of  Judges, 
whose  opinions,  if  they  do  not  absolutely  bind  us,  I 
should  at  all  events  consider  it  presumptuous  in  me  to 
question.  The  obligations  resting  upon  an  attorney 
dealing  with  his  client  were  much  considered  in  the 
case  of  Letces  v.  Morgan,  Lord  Redesdale  in  that  case 
expresses  himself  thus:  "This  is  the  case  of  an  attorney, 
who  acted  as  general  agent  and  legal  adviser  of  his 
principal  and  client,  obtaining  his  bond.  He  is,  there- 
fore, bound  by  a  very  strict  rule  of  law  to  prove,  by 
other  evidence,  the  actual  advance  of  the  whole  con- 
sideration. That  principle  was  recognized  in  the  case 
of  Vavghan  v.  Lloyd^  Lord  Eldon's  parting  observa- 
tion in  the  same  case  of  Lewes  v.  Morgan  was  this :  "  I 
am  desirous  of  stating  that  the  proceedings  on  this 
record  establish  the  principle,  that,  in  the  case  of  an 
attorney  who  takes  securities  from  his  client,  they 
cannot  be  used  as  conclusive  evidence  of  their  considera- 
tion 
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tion  as  expressed,  but  require  extrinsic  evidence  of  the  1862. 
money  having  been  actually  advanced,  to  prove  the 
transaction  to  have  been  bona  fide.*'  These  passages 
are  to  be  found  in  Price{a\  and  Sir  William  Alexander^ 
when  afterwards  dealing  with  the  case  of  Lewes  v. 
Morgan  in  an  ulterior  stage,  afler  referring  to  another 
part  of  Lord  Eldon's  judgment  in  that  case,  makes  this 
observation :  ''  The  opinion  thus  attributed  to  Lord 
Eldon  has  been  viewed  as  supporting  MargarCs  (the 
attorney)  case  on  the  present  occasion,  because  it  was 
said  he  might  have  justice  by  the  general  report,  and 
so  he  might,  but  then  he  must  first  comply  with  the 
previous  conditions.  He  must  prove  the  actual  advance 
by  some  other  medium  than  the  instruments  them* 
selves  "(i).  We  have  here,  therefore,  the  opinions  of 
three  Judges,  as  to  two  of  whom  I  may  say,  without 
disparagement  to  the  third,  that  their  knowledge  and  ex- 
perience has  never  been  surpassed,  or  perhaps  equalled, 
that,  in  the  case  of  an  attorney  taking  a  security  from 
his  client,  it  is  incumbent  upon  him  to  prove  the  advance 
of  the  money  by  some  other  evidence  than  the  instru- 
ment creating  the  security ;  and  I  can  see  no  distinction 
between  the  case  of  a  security  and  the  case  of  a  pur- 
chase. The  principle  which  governs  the  one  case  must, 
as  it  seems  to  me,  govern  the  other,  and  I  take  that 
principle  to  be  the  same  principle  which  runs  through 
all  the  cases  on  dealings  between  attorney  and  client, 
— that  the  attorney  dealing  with  his  client  is  bound  to 
give  the  client,  at  least,  the  same  protection  as  he  would 
be  bound  to  give  him  if  dealing  with  a  stranger.  It 
would  be  the  duty  of  the  attorney  to  see  that  the  client, 
if  dealing  with  a  stranger,  did  not  commit  himself  to 
anything  which  would  be  to  his  prejudice.  If  the  client 
was  dealing  with  the  stranger  for  an  advance  of  money 

upon 
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1862,  upon  security,  or  for  the  sale  of  an  estate,  it  would  be 
the  attorney's  duty  to  see  that  the  client  did  not  acknow- 
ledge the  advance,  or  give  a  receipt  for  the  purchase- 
money,  unless  it  was  actually  paid.  If  he  failed  to 
advise  the  client  acting  in  the  transaction  under  his 
advice  not  to  give  the  acknowledgment  or  sign  the 
receipt  unless  the  money  was  actually  paid,  he  could 
not  surely  be  permitted  to  set  up,  in  justification  of  his 
own  negligence,  that  the  client  had  done  so  without  his 
advice ;  and  if  he  could  not  do  this  in  the  case  of  a 
client  dealing  with  a  stranger,  how  can  he  be  permitted 
to  do  so  in  the  case  of  the  client  dealing  with  himself? 
The  necessity  of  independent  proof  of  payment  in  the 
case  of  dealings  between  attorney  and  client  seems  to 
me  to  follow  from  these  considerations.  The  obligation 
which  rests  upon  the  attorney  to  protect  the  client, 
when  dealing  with  him  in  matters  of  security  or  pur- 
chase, would  indeed  be  of  no  value  whatever  unless 
some  independent  proof  of  payment  was  required ;  nor 
is  it  any  hardship  upon  the  attorney  to  require  such 
proof,  for  it  is  no  less  his  duty  than  his  interest  to  keep 
correct  accounts  and  preserve  the  evidence  of  his  dealings 
with  his  clients.  It  was  urged,  on  the  part  of  the 
Defendants,  that  in  Lewes  v.  Morgan,  and  the  cases 
there  referred  to,  there  were  circumstances  of  suspicion, 
and  it  was  attempted  to  be  shown  that  the  decisions 
were  founded  on  those  circumstances;  but  it  is  clear,  to 
my  mind  at  least,  that  whatever  may  have  been  the 
grounds  on  which  the  previous  cases  proceeded,  it  was 
intended,  both  by  Lord  Eldon  and  by  Lord  Redesdale,  in 
Lewes  v.  Morgan,  to  lay  down  a  general  principle,  and 
I  am  by  no  means  inclined  to  fritter  away  that  principle, 
as  I  believe  it  to  be  just  and  sound.  The  lapse  of 
time,  too,  was  much  insisted  upon  on  the  part  of  the 
Defendants,  but,  for  the  reasons  which  were  given  on 
the  former  appeal,  I  think  the  argument  on  that  point 
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entitled  to  but  little  weight.  It  is  scarcely  possible 
that  time  can  in  this  case  have  destroyed  the  evidence  of 
payment,  if  such  evidence  had  existed.  It  was  also  said 
for  the  Defendants,  that  a  jury  would  certainly  have 
found  that  this  purchase-money  was  paid ;  but  it  is  by 
the  principles  of  this  Court,  and  not  by  what  the  opinion 
of  a  jury  might  have  been,  that  this  case  must  be 
decided.  In  my  opinion,  therefore,  the  declaration  con- 
tained in  this  order  as  to  the  payment  of  the  purchase- 
money,  and  the  directions  consequent  upon  that  declara* 
tion,  cannot  be  supported. 


1862. 


It  is  necessary,  therefore,  to  consider  the  second  ques- 
tion, the  Plaintiff's  claim  to  interest  on  the  6,343/.  10^. 
This  sum  is  composed  in  part  of  the  purchase-moneys 
of  lands,  and  in  part  of  the  purchase-moneys  of  mines 
which  were  sold  by  W.  E.  Mousley  after  the  purchase 
by  him,  and  the  mines  which  were  so  sold  were  unopened 
at  the  time  of  the  death  of  Sir  R.  Gresley.  The  Plain- 
tiff's interest  in  the  estate  being  in  reversion  expectant 
upon  the  death  of  Lady  Sophia  des  Vceux,  he  cannot,  of 
course,  have  any  claim  to  interest  on  so  much  of  this 
sum  as  was  derived  from  the  purchase-money  of  land, 
but  it  was  contended  on  his  part  that  he  is  entitled  to 
interest  on  so  much  of  the  sum  as  arose  from  the  pur- 
chase-money of  the  unopened  mines.  This  claim  was 
rested  upon  the  ground  (and  I  see  no  other  ground  on 
which  it  could  be  rested),  that  as  against  the  Plaintiff* 
these  mines  were  wrongfully  opened,  and  that  the  coals 
which  were  raised,  immediately  upon  their  being  severed 
from  the  land,  vested  in  the  Plaintiff*  as  the  owner  of  the 
first  estate  of  inheritance.  The  Plaintiff^'s  right  to  the 
coals  ought,  it  was  said,  to  be  followed  into  the  purchase- 
money,  and  the  Plaintiff*  consequently  to  be  allowed 
interest  upon  it;  but  whatever  might  have  been  the 
Plaintiff^s  rights  or  remedies  at  law,  or  in  this  Court, 

if 
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186^.  if  he  had  repudiated  the  sales  of  these  mines,  and  I  give 
no  opinion  as  to  what  those  rights  or  remedies  might 
have  been,  the  Plaintiff  has  come  into  this  Court  ofiering 
to  adopt  and  has  adopted  the  sales  of  these  mines. 
He  could  not  otherwise  be  entitled  to  the  moneys  pro- 
duced by  those  sales,  and  he  cannot,  I  think,  be  permitted 
to  say  that  the  sales  were  rightful,  so  as  to  entitle  him  to 
the  purchase-moneys,  but  that  the  mines  were  wrongfully 
opened,  so  as  to  entitle  him  to  the  interest  which  he 
claims.  I  think,  therefore,  that  the  claim  for  interest 
cannot  be  maintained. 

The  result  appears  to  me  to  be,  that  the  order  under 
appeal  must  be  varied.  That  the  declaration  and  the 
directions  for  set-oiF  must  be  struck  out,  and  in  lieu  of 
them  there  must  be  a  direction  for  proof  against  the  estate 
of  W.  E.  Mousley  of  the  6,343/.  IO5.,  and  of  the  costs 
up  to  and  including  the  Vice-Chancellor's  order;  but  I 
think  that  there  should  be  no  costs  of  the  appeal,  the 
Appellant  failing  as  to  the  interest  which  he  has  claimed. 

The  Lord  Justice  Knight  Bruce. 
I  am  of  the  same  opinion. 
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POTTER  t;.  KERNOT.  j,,.  ,5, ,,, 

18,20,31. 
rpHESE  were  appeals  from  decrees  of  the  Master  of  Be/ore  The 
■*■      the  Rolls,  by  which  he  dismissed  the  bills  in  both     ^^^^*  ^"^ 

TICB«. 

suits  with  costs.     The  first  of  the  suits,  Kemot  v.  Potter,  j^^  agreement 

was  instituted  by  the  Plaintiff  Dr.  Kemot  for  the  pur-  was  entered 

into  between 
pose   of  obtaining   relief  under  an  agreement  entered  x.  and  P.  that 

into  by  him  with  the  Defendant  Potter ,  or,  in  the  alter-  i^.  "houW 
■^  ,  take  out  a 

native,  of  enforcing  rights  which  he  claimed  under  a  patent  for  pun- 
patent  which  formed  the  subject  of  that  agreement.  2^d^*™^j[*® 
The  other  suit.  Potter  v.  Kernoty  was  a  cross  suit,  in-  to  P. ;  that  P. 
stituted  by  Potter  against  Kernot  for   the  purpose  of  i^ould^ork  it 

setting  aside  the  agreement  on  which  Dr.  Kernot's  suit  f«r  fourteen 

years,  if  it 

was  tounded.  could  be  so 

long  worked  at 
a  profit;  would 
The  bill  in  the  original  suit  alleged,  that  previous  to  not  purify  pa- 

the  month   of  January,  1859,  the  Plaintiff  Dr.  Kernot  ^^^\^l,^ 

had   discovered  a   new   process  for   purifying  and  de-  and  would  pay 

I  .  .  to  X.  a  royalty 
colorizmg  upon  all  puri- 
fied  paranine 
sold.  That  P.  would  keep  accurate  account  of  all  paraffine  purified  according  to  the 
patent,  render  them  half  yearly  and  verify  them,  and  that  the  provisions  of  this  agree- 
ment and  all  other  provisions  usual  and  proper  in  such  deeds  should  be  incorporated 
in  the  deed  of  assignment  of  the  patent,  such  deed  to  be  prepared  by  counsel  to  be 
agreed  on  by  the  solicitors  of  the  parties.  The  patent  was  taken  out,  and  P.  com- 
menced working  under  it,  but  shortly  afterwards  abandoned  the  use  of  the  process, 
alleging  that  it  could  not  be  worked  at  a  profit,  and  refused  to  pay  any  royalty.  .  K. 
thereupon  brought  an  action  at  law  for  royalties  and  recovered  judgment.  Pending 
this  action,  P.  gave  notice  to  determine  the  agreement,  because  tha  invention  could 
not  be  worked  to  a  profit.  K,,  after  obtaining  judgment,  filed  his  bill,  asking  for  an 
account  of  subsequent  royalties,  an  injunction  to  restrain  the  defendant  from  purifying 
paraffine  under  any  other  process,  and  for  a  reference  to  chambers  to  settle  a  proper 
deed  of  assignment,  or  if  the  Court  should  bold  the  agreement  to  have  been  deter- 
mined, then  for  relief  against  the  Defendant  as  an  infringer  of  the  patent: — Heidf  by 
the  Lord  Justice  Turner ^  that  in  a  case  of  this  nature  it  was  in  the  discretion  of  the 
Court  whether  it  would  direct  an  account  or  leave  the  parties  to  their  remedy  at  law, 
and  that  in  the  present  case  the  account  being  only  a  part  of  an  agreement  which  the 
Court  could  not  wholly  enforce,  the  Plaintiff  ought  to  be  left  to  his  remedy  at  law,  and 
that  for  the  same  reason  the  execution  of  the  assignment  ought  not  to  be  decreed. 
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colorizing  parafRne,  and  had  communicated  it  to  the 
Defendant  Potter^  and  that  on  the  10th  of  January^ 
1859,  an  agreement  was  entered  into  between  the  Plain- 
tiff Dr.  Kernot  and  the  Defendant  Potter^  by  which, 
after  reciting  that  Dr.  Kernot  had  invented  a  process 
whereby  ordinary  crude  paraffine  could  be  purified  in  a 
much  more  cheap  and  effective  manner  than  had  been 
possible  under  any  process  theretofore  in  use,  and  that 
Potter  was  desirous  that  Dr.  Kernot  should  take  out 
letters-patent  for  the  same,  which  Dr.  Kernot  had  agreed 
to  do  upon  the  terras  thereinafter  appearing,  it  was 
agreed  by  and  between  the  parties  thereto — 

1.  That  Dr.  Kernot  would  forthwith  take  out  a  patent 
for  the  invention,  upon  being  supplied  by  Potter  with 
the  money  necessary  for  such  purpose,  the  expense 
of  such  patent,  and  also  of  the  deed  of  assignment 
thereinafter  mentioned,  to  be  ultimately  borne  by  the 
parties  in  equal  proportions,  the  proportion  of  Dr.  Kernot 
to  be  retained  by  Potter  out  of  the  first  moneys  coming 
to  Dr.  Kernot  under  the  provisions  of  the  agreement 

2.  That  Dr.  Kernot  would,  immediately  upon  the  said 
letters-patent  being  granted,  assign  them  to  Potter^  his 
executors  and  administrators,  upon  the  terms  therein- 
after appearing,  and  also,  at  the  request  o^  Potter,  assign 
to  him  any  further  letters-patent  or  any  improvement  in 
the  purification  which  Dr.  Kernot  might  at  any  time 
take  out. 

3.  That  Dr.  Kernot  would,  at  the  like  request,  from 
time  to  time  afford  to  Potter  any  practical  assistance  or 
instruction  in  his  power  relative  to  the  working  of  the 
said  patent  or  other  inventions.  Potter  paying  him  any 
expenses  to  which  he  might  be  put  and  a  fair  and  rea- 
sonable remuneration  for  his  trouble  and  loss  of  time  in 
60  doing. 

4.  That 
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4.  That,  upon  the  process  being  provisionally  pro- 
tected, Potter  would  forthwith  commence  working,  and 
afterwards  effectively  work,  the  patent  during  a  term  of 
fourteen  years  from  the  date  of  the  agreement  in  case  he 
should  so  long  live,  and  in  case  the  patent  could  be  so 
long  worked  at  a  profit ;  and  there  was  given  a  power  to 
his  personal  representatives  to  continue  the  working,  if 
they  should  think  fit, 

5.  That  Potter  would  not,  during  the  continuance  of 
this  agreement,  sell  any  crude  paraffine,  or  any  other 
paraffine  purified  or  prepared  according  to  any  process 
other  than  that  of  Dr.  KernotyBxii  would  sell  the  purified 
paraffine  at  the  best  price  that  could  be  obtained  for  the 
same,  and  pay  to  Dr.  Kernot  a  royalty  of  one-third  of 
the  difference  between  the  market  price  of  crude  paraf&ne 
and  the  price  which  he  should  from  time  to  time  receive 
for  the  sale  of  the  paraffine  to  be  refined  by  him  according 
to  the  said  process,  such  royalty  to  be  payable  monthly. 

6.  That  Potter  would,  during  the  continuance  of  this 
Agreement,  keep  accurate  accounts  of  all  paraflSne  to 
be  purified  by  him  in  accordance  with  the  said  process 
and  of  the  price  for  which  the  same  should  from  time  to 
time  have  been  sold,  and  render  such  accounts  half- 
yearly,  and  verify  them  by  the  production  of  such  books 
as  should  be  in  his  sole  custody,  the  first  of  such  half- 
yearly  accounts  to  be  rendered  at  the  expiration  of  six 
months  from  the  date  of  this  agreement. 

7.  That  if  Potter  should  die  during  the  continuance 
of  the  agreement,  and  his  personal  representatives  should 
not  elect  to  continue  working  the  patent,  or  in  case  Potter ^ 
his  executors  or  administrators,  should  at  any  time  there- 
after neglect  to  work  the  patent,  or  should  work  it  in  an 
improper  or  ineffectual  manner.  Dr.  Kernot  should  be 
entitled  to  call  upon  Potter^  his  executors,  administra- 
tors 
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1862.  tors  and  assigns,  to  re-assign  the  said  patent  to  him,  and 
this  agreement  should  cease  and  determine  in  all  respects, 
but  until  so  determined  should  remain  in  full  force  and 
effect. 

8.  That  no  licence  to  work  the  patent  nor  any  as- 
signment thereof  should  be  granted  or  executed  with- 
out the  consent  of  both  parties,  and  that  the  profits  of 
every  licence  or  assignment  should  be  equally  divided 
between  the  parties. 

9.  That  disputes  between  the  parties  should  be  re- 
ferred to  arbitration  in  manner  provided  by  the  agree- 
ment. 

10.  That  in  case  anybody  should  infringe  the  patent 
Potter  would  take  all  necessary  and  proper  proceedings 
to  protect  the  same  and  to  recover  damages  for  such 
infringement,  the  expence  of  such  proceedings  to  be 
borne  equally  between  the  parties. 

11.  That  this  agreement  should  supersede  all  former 
agreements  between  the  parties. 

12.  That  the  provisions  of  this  agreenlent,  and  all 
other  provisions  usual  and  proper  in  deeds  of  a  like 
nature,  should  be  incorporated  in  the  deed  of  assignment 
of  the  patent,  such  assignment  to  be  prepared  by  counsel 
to  be  agreed  on  between  the  solicitors  to  the  parties,  and 
to  be  paid  for  in  the  manner  thereinbefore  mentioned. 

The  original  bill  further  stated  that  Dr.  Kernot  ac- 
cordingly took  out  the  patent,  which  was  dated  as  of  the 
following  day,  and  in  due  time  filed  the  specification ; 
that  he  instructed  the  Defendant  Potter  in  the  mode  of 
purifying  under  the  patent,  and  that  in  June^  1859,  the 
Defendant  commenced  working,  and  had  ever  since 
worked  according  to  the  invention  at  a  great  profit ;  that 

the 
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the  Defendant  Potter,  not  having  accounted  according  1862. 
to  the  agreement,  the  Plaintiff  Dr.  Kernot,  in  March, 
1860|  brought  an  action  against  him  in  the  Court  of 
Exchequer  for  the  payment  of  royalty  up  to  the  28th  of 
January,  1860,  to  which  the  Defendant  Potter  pleaded, 
amongst  other  things,  "  (hat  he  the  Defendant  was  in« 
duced  to  enter  into  the  said  agreement  by  the  false  and 
fraudulent  representation  of  the  Plaintiff  that  the  said 
invention  was  new,  and  that  the  Plaintiff  was  the  first 
and  true  inventor  thereof, — whereas  in  truth  and  in  fact 
the  said  invention  was  not  new  and  the  Plaintiff  was  not 
the  first  inventor  thereof,  as  the  Plaintiff  at  the  time  of 
the  making  the  said  representation  and  agreement  well 
knew,  but  the  Defendant  did  not  know :"  that  issue  was 
taken  on  the  pleas,  and  that  the  Plaintiff  recovered  and 
obtained  judgment  in  the  action  :  that  whilst  the  action 
was  pending  the  Defendant  Potter  had  served  the 
Plaintiff  with  the  following  notice: — "Whereas  by  an 
agreement  dated  the  10th  day  of  January,  1859,  made 
between  the  undersigned  William  Potter  and  you  the 
said  Charles  Middleton  Kernot,  after  reciting  that  you 
had  invented  a  process  whereby  ordinary  crude  paraffine 
could  be  purified  in  a  much  more  cheap  and  effective 
manner  than  had  been  possible  under  any  process  there- 
tofore in  use,  and  that  the  said  IVilliam  Potter  was 
desirous  that  you  should  take  out  letters  for  the  same, 
which  you  had  agreed  to  do  as  therein  mentioned,  it 
was  agreed  by  and  between  us  that  you  should  take  out 
a  patent  for  the  said  invention  upon  being  supplied  by 
me  with  the  money  necessary  for  such  purpose,  and  that 
you  should,  upon  the  said  letters-patent  being  granted, 
assign  the  same  to  me  as  therein  mentioned,  and  I  agreed, 
upon  the  said  process  being  provisionally  protected,  and 
in  consideration  of  the  said  agreement,  forthwith  to  com- 
mence working  and  afterwards  effectually  to  work  the 
said  patent*  during  the  term  therein  mentioned  of  four- 
teen 
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1862.  teen  years  from  the  date  of  the  said  agreement,  in  case  I 
should  so  long  live  and  in  case  the  said  patent  should 
so  long  be  worked  to  a  profit:  and  whereas  you  the 
said  Charles  Middleton  Kernot  did,  in  pursuance  of  the 
said  agreement,  afiTect  to  take  out  a  patent  for  your  said 
alleged  invention,  but  the  same  has  not  been  and  cannot 
be  worked  to  a  profit :  Now  I  the  undersigned  William 
Potter  do  hereby  give  you  notice,  that  the  said  patent 
has  not  been  and  cannot  be  worked  to  a  profit,  and  that 
I  henceforth  intend,  in  consequence  thereof,  to  discon- 
tinue any  longer  working  or  attempting  to  work  the  said 
patent  beyond  completing  the  execution  of  any  contract 
now  in  hand.  Dated  the  19th  day  of  April,  I860. 
William  Potter  J" — but  that  there  was  no  foundation  for 
the  statement  that  the  invention  could  not  be  worked  at 
a  profit :  that  the  Defendant  Potter  -had  attempted,  to 
prove  in  the  action  that  the  invention  was  not  new,  but 
had  failed  in  the  attempt,  and  that  the  validity  of  the 
patent  had  been  established  in  the  action,  and  the  De- 
fendant Potter  was  still  working  according  to  the  patent 
or  some  colorable  imitation  of  it. 

The  prayer  of  the  original  bill  was, —  1.  That  an 
account  might  be  taken  of  all  the  moneys  which  since 
the  28th  of  January,  1860,  had  become  payable  by  the 
Defendant  to  the  Plaintiff  under  the  agreement  as  or  by 
way  of  royalty  on  the  moneys  received  by  the  Defendant 
since  that  day  for  the  sale  of  paraffine  refined  by  him 
according  to  the  Plaintiff's  invention,  or  according  to 
any  other  process  colorably  differing  therefrom,  and  that 
the  Defendant  might  be  decreed  to  pay  to  the  Plaintiff 
the  amount  of  the  moneys  which,  upon  taking  that 
account,  should  be  found  to  have  become  payable  to  the 
Plaintiff,  after  giving  the  Defendant  credit  for  one  moiety 
of  all  moneys  expended  by  him  in  enabling  the  Plaintiff 
to  obtain  the  patent.     2.  That  the  Defendant  might 

be 
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be  restrained  by  injunction  from  selling,  during  the  1862. 
continuance  of  the  agreement,  any  crude  paraffine,  or 
any  other  paraffine,  purified  or  prepared  by  or  according 
to  any  process  other  than  the  patented  invention  of  the 
Plaintiff,  the  Plaintiff  undertaking  and  offering  duly  to 
observe  and  perform  all  things  to  be  by  him  observed 
and  performed  according  to  the  true  intent  and  meaning 
of  the  agreement.  3.  That  it  might  be  referred  to 
Chambers  to  approve  a  proper  deed  of  assignment  of  the 
patent,  and  that  the  Defendant  might  be  decreed  to 
execute  such  deed,  the  Plaintiff  being  wiUing  and 
thereby  offering  to  execute  the  same,  or  a  counterpart 
thereof.  4.  That  if  the  Court  should  be  of  opinion 
that  the  agreement  had  been  determined,  an  account 
might  be  taken  of  what,  during  the  continuance  of  the 
said  agreement,  and  since  the  aforesaid  28th  day  of 
January^  1860,  became  payable  to  the  Plaintiff  as  or  by 
way  of  royalty  under  the  agreement,  and  that  an  account 
might  be  taken  of  all  paraffine  purified  or  prepared  by 
the  Defendant  since  the  determination  of  the  agreement 
by  or  according  to  the  Plaintiff's  invention  or  any  other 
process  differing  only  colorably  therefrom,  and  of  the 
sales  of  such  paraffine,  and  of  the  profits  made  by  the 
Defendant  thereby,  and  that  the  Defendant  might  be 
ordered  to  pay  to  the  Plaintiff  the  amount  of  such 
profits,  together  with  what  should  be  found  due  to  the 
Plaintiff  by  way  of  royalty,  the  Defendant  being  credited 
with  one-half  of  the  moneys  expended  by  him  in  and 
about  obtaining  the  patent.  5.  That  if  the  Court  should 
be  of  opinion  that  the  agreement  had  determinedy 
the  Defendant  might  be  restrained  by  injunction  from 
manufacturing  or  selling  paraffine  purified  or  prepared 
by  or  according  to  tiie  Plaintiff^s  patented  invention,  or 
by  or  according  to  any  mode  or  process  colorably 
differing  therefrom.  G.  That  the  Defendant  might  be 
decreed  to  pay  the  costs  of  the  suit. 

The 
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1862.  The  Defendant  Potter ^  by  his  answer  to  the  bill, 

^'^      insisted,  that  he   had   been  induced  to  enter  into  the 
Kernot 

V,  agreement  by  untrue  representations  made  by  the  Plain- 

PoTTKR.       ^jg*  £)|.^  Kemot,  and  that  the  invention  was  not  new,  and 

could  not  be  worked  at  a  profit,  and  he  denied  that  it 

had  been  established  in  the  action  that  it  could  be  so 

worked,  or  that  the  patent  was  valid ;  and  he  also  stated, 

that  since  he  had  given  the  notice  he  had  not  wodked 

according  to   the  patent,  but  according  to  a  different 

mode,  which  was  stated  in  the  answer. 

The  cross  bill,  as  is  stated  above,  was  for  the  purpose 
of  setting  aside  the  agreement  upon  the  ground  of  the 
misrepresentations  alleged  by  the  answer.  There  was 
much  evidence  in  the  causes  mainly  pointing  to  the 
question,  whether  the  invention  could  be  worked  at  a 
profit  or  not,  as  to  which  there  was  considerable  con- 
flict. It  appeared,  however,  by  the  evidence  on  the  part 
of  the  Defendant  Potter,  that  in  the  month  of  June, 
1861,  he  wholly  discontinued  the  business  of  purifying 
paraffine  by  any  process  whatever. 

The  Master  of  the  Rolls  having  dismissed  both  bills 
with  costs,  each  party  appealed  from  the  order  dis- 
missing his  bill. 

Mr.  Grove,  Mr.  Selwyn  and  Mr.  Lindley  for  Dr. 
Kernot, 

A  licensee,  by  deed,  or  by  agreement  which  has  been 
carried  into  execution,  cannot  dispute  the  validity  of  the 
patent ;  Lawes  v.  Purser  (a).  Even  if  the  patent  be 
invalid,  the  judgment  at  law  is  conclusive  as  to  the 
validity  at  law  of  the  agreement.  There  is  no  equitable 
ground  for  impeaching  it,  and  the  patent,  even  if  it  were 
bad,  must  for  the  present  purpose  be  treated  as  good 

so 
(«)  6  £.  4-  B.  930. 


Kermot 

V. 
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so  long  as  Potter  chose  to  work  it.     He  says  it  could        1862. 
not   be   worked   at   a  profit,   but   we   could   not   have 
recovered  damages  at  law  if  that  had  been  the  case  ;  we 
are,  therefore,  entitled  to  the  relief  sought  by  our  bill.  Potter, 

Mr.  Baggallay^  Mr.  Kay  and  Mr.  Potter  for  Potter. 

The  account  sought  for  by  the  first  paragraph  of  the 
prayer  of  Dr.  Kernot's  bill  can  only  be  sought  for  as 
ancillary  to  specific  performance  of  the  agreement  or  an 
injunction,  and  unless  a  case  for  specific  performance  or 
injunction  is  made  out  the  PlaintifTs  remedy  is  at  law; 
Phillips  V.  Phillips  (a) ;  Smith  v.  The  London  and 
South  Western  Railway  Company  (ft).  An  injunction  is 
out  of  the  question,  for  we  are  not  manufacturing  paraffine 
at  all  and  do  not  intend  to  do  so.  The  agreement  is  one 
of  which  the  Court  cannot  decree  entire  specific  perform- 
ance, for  it  cannot  compel  Potter  to  work  the  patent  nor 
Dr.  Kernot  to  teach  him,  and  the  Court  will  not  grant 
partial  specific  performance.  The  case  for  an  account, 
therefore,  fails.  Neither  will  the  Court  decree  a  deed  of 
assignment  to  be  executed,  the  agreement  providing  for 
a  deed  to  be  settled  by  a  counsel  as  arbitrator ;  Milnes  • 
v.  Gery{c);  Darhey  v.  Whitaker  {d)\  Tillett  v.  Charing 
Cross  Railway  Company  (e)  ;  Gourlay  v.  Duke  of 
Somerset  (/). 

Mr.  Selwyn  in  reply. 

Dr.  Kernot  cannot  proceed  at  law  without  first  coming 
into  equity  to  obtain  an  account  of  what  paraffine  Potter 
has  sold,  and  a  Court  of  Equity  having  thus  got  hold  of 
the  case  will  direct  an  account  on  the  footing  of  the 
agreement  independently  of  any  question  of  specific 
performance. 

Judgment  reserved. 

The 

(a)  9  Hare,  471.  ((/)  4  Drew,  134. 

(6)  Kay,  408.  (e)  26  Beav.  419. 

(f)  14  Ve$.  400.  (/)  19  Vet.  429. 
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186$^.  The  Lord  Justice  Knight  Bruce. 

Upon  these  appeals,  the  judgment  obtained  by  Dr. 
Kernot  in  the  action  against  Mr.  Potter,  tried  in  De^ 
cember,  1860,  the  record  of  wliich  forms  part  of  the 
evidence,  appears  to  me  to  have  a  material  bearing. 
That  judgment  decided  Mr.  Potter's  pleas  at  law  to  be 
untrue,  and  established,  I  think,  as  between  them,  the 
legal  validity  and  legal  efficacy  of  the  agreement  of  the 
10th  of  January,  1859,  stated  in  both  the  bills  before 
us.  And  upon  the  whole  of  the  evidence  in  the  two 
causes  I  am  of  opinion  that  Mr.  Potter  has  failed  to 
show  the  agreement  to  be  equitably  or  otherwise  invalid, 
that  his  bill  was  plainly  without  foundation,  that  it  was 
properly  dismissed  with  costs,  and  that  his  appeal  should 
be  dismissed  with  costs  likewise. 

With  regard  to  Dr.  KernoVs  suit,  my  learned  Brother 
agrees  with  me  in  thinking,  that  if  it  was  right  to  dismiss 
Dr.  Kernofs  bill  it  was  one  to  be  dismissed  without,  not 
with,  costs,  and  to  be  dismissed  without  prejudice  to 
any  action  or  actions  that  he  might  be  advised  to  bring 
against  Mr.  Potter,  and  considers  that  the  Rolls  order 
should  be  to  that  extent  and  in  that  way  altered,  and  so 
it  will  be.  For  though  my  impression  is  that  the  relief 
or  part  of  the  relief  asked  by  Dr.  Kernofs  bill  should  be 
given  to  him,  yet  my  learned  Brother,  for  reasons  that  he 
will  state,  thinking  otherwise,  nothing  more  can  be  done 
here  in  Dr.  Kernot's  favor  than  what  I  have  mentioned. 
His  deposit  will  be  returned  of  course. 

The  Lord  Justice  Turner,  after  stating  the  facts  of 
the  case  in  nearly  the  same  terms  as  above,  proceeded  as 
follows  : — 

In  disposing  of  these  appeals  it  will  be  convenient, 
first,  to  consider  the  case  upon  the  cross  bill.     This  bill 

is. 
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iS|  in  substancei  merely  to  impeach  the  validity  of  the        1862. 
agreement  of  the  10th  of  January ^  1859;  but  it  does      ^"^^ 

n  -w  11  -I  1.11  KbRNOT 

not^  so  far  as  I  can  see,  allege  any  ground  on  which  that  «. 

agreement,  if  valid  at  law,  could  be  invalid  in  equity.       Potteb. 

In  order  to  maintain  tlie  bill,  therefore,  it  must  be  shown 

that  the  agreement  was  void  at  law  ;  but  the  agreement 

has  been  tried  at  law,  and   Dr.  Kemot  has  recovered 

upon  it ;  and,  taking  it  that  the  judgment  in  that  action  is 

not,  as  it  may  be,  conclusive  between  the  parties,  a  very 

strong  case  would  certainly  be  required  to  warrant  this 

Court  in  disaffirming  what  that  judgment  has  affirmed. 

Now,  so  far  from  this  case  being  strong,  it  seems  to  me, 

looking  more  especially  to  the  recital  of  this  agreement, 

to  be  almost  destitute  of  foundation  in  this  respect;  and  I 

am  of  opinion,  therefore,  that  this  bill  was  most  properly 

dismissed  with  costs,  and  that  the  costs  of  the  appeal 

must  follow  the  fate  of  the  bill. 

Then  as  to  the  decree  in  the  original  suit  So  far  as 
the  bill  rests  upon  the  patent,  independently '  of  the 
agreement,  it  does  not  seem  to  me  that  any  decree  could 
properly  be  made  upon  it;  for,  assuming  the  mode  of 
working  described  in  the  Defendant  Potters  answer  to 
have  been  an  infringement  of  the  Plaintiff  KemoVs 
patent,  the  Defendant  Potter  had,  before  the  hearing, 
ceased  to  refine  according  to  that  mode  or  any  other 
mode,  and  there  having  been  no  evidence  of  any  intention 
on  his  part  to  resume  the  works,  the  Court  could  not,  as 
I  conceive,  make  any  decree  for  the  injunction  to  restrain 
infringement ;  and  as  to  the  account  of  profits  derived 
from  the  alleged  infringement,  whether  the  account  in 
such  cases  is  to  be  considered  as  incident  to  the  in- 
junction or  not,  I  am  satisfied  that  the  Court  would  not 
have  been  justified  in  treating  the  patent  as  having  been 
conclusively  established  in  the  action  at  law,  or  in  di- 
recting the  account  without  a  further  trial  being  had  at 

Vol.  Ill— 3.  I  I  D.F.J.     law. 
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law ;  and  I  think  the  Court  was  quite  right  in  not  di- 
recting such  a  trial  with  a  view  to  the  accounti  when  the 
Plaintiff  Kemot  had  his  remedy  at  law  without  the 
Court's  intervention. 

The  case,  therefore^  upon  the  original  bill|  must  rest 
upon  the  agreement,  and  upon  that  part  of  the  case  there 
are  three  points  to  be  considered, — the  account,  the  in- 
junction,  and  the  execution  of  the  deed  of  assignment. 

Now,  first,  as  to  the  account.  It  is  to  be  observed  that 
this  is  not  a  case  in  which  the  Court  can  decree  specific 
performance  of  the  agreement  in  all  its  parts.  It  cannot 
decree  the  Defendant  to  continue  working  the  patent, 
and  there  are  other  provisions  in  the  agreement  as  to 
which  it  would  be  difficult,  to  say  the  least,  to  decree  a 
specific  performance.  It  is  further  to  be  observed  that 
the  Plaintiff  has  proceeded  at  law  upon  this  agreement, 
and  has  recovered  upon  it,  and  he  cannot,  therefore,  say 
that  he  has  not  his  remedy  at  law ;  but  it  was  said,  on 
his  behalf,  that  he  could  not  proceed  at  law  until  the 
Defendant  Potter  rendered  the  account,  and  that  he  was 
therefore  drawn  into  equity  to  obtain  it,  and  that  a 
Court  of  Equity  being  thus^  as  it  was  said,  seised  of  the 
case,  ought  to  retain  and  work  it  out.  There  have  been, 
however,  many  cases  of  this  description,  in  which  the 
remedy  at  law  could  not  be  successfully  prosecuted  until 
resort  has  first  been  had  to  a  Court  of  Equity,  and  it 
would  certainly  be  going  too  far  to  say  that  in  all  such 
cases  a  Court  of  Equity  would  take  the  account.  The 
course  of  the  Court  in  such  cases  was  much  considered 
by  Lord  Cottenham  in  the  TTie  North  Eastern  Railway 
Company  v.  Martin  (a),  and  he  there  laid  down,  what  I 
conceive  to  be  the  true  rule  upon  the  subject,  that  such 

cases 

(a>  2  PhiL  758. 
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cases  are  in  the  discretion  of  the  Court,  whether  it  will 
entertiun  the  bill  for  an  account  or  leave  the  parties  to 
their  remedy  at  law.  In  my  view  of  this  case,  therefore, 
it  is  a  question  of  discretion  whether  the  Court  ought  to 
have  entertained  this  bill  for  the  account,  and  I  am  of 
opinion  that  it  ought  not.  The  account  is  part,  and  part 
only,  of  the  substance  of  the  agreement  The  Court 
cannot  do  complete  justice  between  the  parties.  It 
cannot  enforce  the  agreement  in  all  its  parts,  and  it  is 
not  certainly  according  to  its  usual  course  to  enforce 
agreements  partially.  It  has  done  so  indeed  in  some 
cases,  of  what  may  be  termed  negative  covenants,  but 
those  have  been  cases  in  which  the  negative  covenant 
has  formed  a  distinct  branch  of  the  agreement.  In  this 
case  the  account  cannot  be  separated  from  the  rest  of  the 
agreement.  We  must  look  at  the  case  too  with  reference 
to  the  probable  convenience  and  inconvenience  of  enter- 
taining such  a  bill.  If,  on  the  one  hand,  the  agreement 
was  being  worked,  there  might  be  successive  bills  for 
the  accounts.  If,  on  the  other  hand,  the  agreement  is 
not  worked,  the  Fhintiff  Kemofs  remedy  could  only  be 
by  action  against  Potter  for  non-performance  of  the 
agreement,  and  in  that  action  the  same  question  which 
is  raised  in  this  suit  would  again  arise,  whether  the  in* 
vention  could  be  worked  to  a  profit :  so  that  there  would 
be  great  danger  of  a  conflict  of  decision  between  the 
Courts.  I  am  satisfied,  therefore,  that  this  is  not  a  case . 
in  which  the  Court  ought,  in  the  exercise  of  its  discretion, 
to  direct  the  account. 


Then  as  to  the  injunction :  the  same  reasons  which 
apply  to  the  injunction  against  the  infringement  of  the 
patent  seem  to  me  to  apply  here  also. — The  Defendant 
is  not  working  at  all. 


Lastly,  as  to  the  deed :  I  think  the  Court  ought  not 

to 


460  CASES  IN  CHANCERY. 

1862.  to  decree  the  execution  of  it.  It  is  part  and  part  only 
of  the  entire  agreement,  and  if  the  Court  cannot  perform 
the  whole  agreement,  it  ought  not,  I  think,  to  interfere 
as  to  this  part  of  it.  The  case  of  the  South  Wales 
Company  v.  Wythes  (a)  supports  this  view  of  the  case. 
Upon  the  whole,  therefore,  I  think  that  this  original  bill 
was  properly  dismissed ;  but  it  is  to  be  observed  that 
when  this  bill  was  filed  the  Defendant  had  refused  to 
render  any  account,  even  up  to  the  time  when  he  had 
given  the  notice,  and  the  Plaintiff  had  also  a  case  for 
coming  to  this  Court  upon  the  infringement ;  and  I  think, 
therefore,  the  bill  should  not  have  been  dismissed  with 
costs.  My  opinion  therefore  is,  that  the  decree  in  the 
original  suit  ought  to  be  varied  by  dismissing  the  bill 
without  costs,  and  that  our  order  should  be  accordingly, 
the  Plaintiff  ^0mo<  of  course  taking  back  the  deposit; 
and  although  it  may  not  be  necessary,  ,1  think  that,  to 
prevent  any  possible  misapprehension  at  law,  the  dis- 
missal should  be  expressed  to  be  without  prejudice  to 
the  Plaintiff  Kernots  remedy  at  kw.  Being  of  opinion 
that  the  Plaintiff  Dr.  Kemot  ought  in  this  case  to  be  left 
to  his  remedy  at  law,  I  purposely  abstain  from  giving 
any  opinion  upon  the  legal  questions  which  were  argued 
before  us. 

(a)  1  Kay  4-  J.  186,  and  5  De  G.,  M.  4-  G.  880. 
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FARM  ITER  v.  PARMITER.  iggo. 

,  December  12* 

THIS  case  came  first  before  the  Lords  Justices  upon  ^fort  The 
a  motion  on  behalf  of  the  Appellant  for  leave  to  Lords  Jus- 
set  down   the   petition  of  appeal,  although  presented  ' 

without  leave.  January  11. 

Befin^  The 
Lord 
The  Appellant  was  not  a  party  to  the  cause,  but  had      Chancellor 

tendered  under  the  decree  a  proof  of  a  debt  which  had     Campbell. 

been  allowed  by  the  Chief  Clerk  in  Chambers.     On  a  A  debtor  sent 

summons  to  vary  the  certificate  in  this  respect  being  ^^ns^bene- 

adjourned  into  Court  and  coming  on  to  be  heard  with  ficially  inter-    . 

the  hearing  of  the  cause  on  further  consideration,  Vice-  jj,g  ^jn  ^f  |,j. 

Chancellor  Wood  directed  that  the  Chief  Clerk's  certifi-  creditor  a  pro- 

1111  .         1.1  111-     ni»Mory  note 

cate  should    be  reviewed  with  respect   to  the  debt  m  insufficiently 

question,  whereupon  the  Appellant  presented  his  petition  J},*"^^^ J^[  ^f 

of  appeal  from  the  Vice-Chancellor's  decision  and  ob-  the  debt,  with 

tained  an  order  for  the  cause  to  be  set  down   to   be  ring  to'^t^e**^ 

reheard.     He  was,   however,  advised,   that  this  order  no^«  as  being 
,        -  -  ,  ...        for  the  money 

was  irregular  for  want  of  leave  to  present  the  petition  due:— Hc^, 

having  been  previously  obtained  ;  and  the  object  of  the  ^^^^  *^*  ^®^^*■' 
motion,  which  was  made  ex  parte,  was  for   leave  to  self  a  sufficient 
serve  the  order  for  setting  down  the  petition  of  appeal,  ^cknowledg- 
and  bring  on  the  appeal  to  be  heard,  although   leave  ment  to  ex- 
had  not  been  obtained  to  present  the  petition.  operation  of 

the  Stotute  of 
Limitations, 
Mr.  C.  Swanston,  in  support  of  the  motion,  said,  that  and  that  the 

Mr.  Monro,  the  Registrar,  had  referred  to  a  case  of  be're^ei"v^"h,* 

Hodyson  evidence  to 

show  what  the 
promise  was,  that  being  a  direct  and  not  a  collateral  purpose 
Leave  given,  on  an  application  ex  parte,  to  set  down  a  petition  of  appeal  where  the 
appellant  was  not  a  party  to  the  cause. 

Vol.  Ill— 4.  K  K  D.P.J. 
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Hodgson  v.   Clarke  (January,   1860),  in  which   leave 
had  been  given  on  an' ex  parte  application  to  present  a 
p.  petition  of  appeal,  and  he  submitted  that  the  Court 

Farm  ITER,     jj^jgij^  gjve  the  leave  retrospectively. 

Their  Lordships  directed,  that  the  Petitioner  should 
be  at  liberty  to  serve  the  prder  for  setting  down  the 
petition  of  appeal  and  to  bring  it  on  to  be  heard,  not- 
withstanding leave  to  present  the  petition  had  not  been 
previously  obtained. 


1861. 
Januartf  11.  fhe  appeal  now  came  on  to  be  heard,  and  the  ques- 
tion was,  whether  there  had  been  a  sufficient  acknow- 
ledgment to  take  the  debt,  which  was  the  subject  of 
the  appeal,  out  of  the  Statute  of  Limitations.  The  case 
is  reported  below  in  the  1st  volume  of  Messrs.  Johnson 
and  Hemming's  Reports  (a),  where  the  facts  are  fully 
stated.     They  are  shortly  as  follows : — 

The  Appellant  was  the  executor  of  Mary  Caines  a 
deceased  sister  of  the  testator,  and  the  debt  which  he 
claimed  to  be  due  to  him  as  such  executor  from  the 
estate  of  the  testator  consisted  of  a  sum  of  1,000/.  in 
respect  of  money  lent  by  the  testatrix  to  the  testator, 
and  of  a  legacy  of  100^  due  from  the  testator  to  the 
testatrix  under  the  will  of  her  mother,  of  which  he  was 
the  executor. 

The  testatrix  held  as  security  for  the  1,000/.  advanced 
and  lent  by  her  to  the  testator  a  promissory  note  with 
an  indorsement  thereon,  which  were  as  follows : — 

"  I  promise  to  Mary  Caines  or  order  on  demand  the 
sum  of  eight  hundred  pounds  with  lawful  interest  for 

the 

(fl)  Page  185. 
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the  same,  for  value  received.     This  sixth  day  oi  August^ 
one  thousand  eight  hundred  and  eighteen. 

"  £800.  "  James  Parmiterr 

"  1819,  .7w/y  7th. — Received  of  Mary  Caines  the  sum 

of  £200. 

"  James  Parmiier,'* 

The  testatrix  held  no  security  for  the  100/.  legacy  be- 
queathed by  the  will  of  her  mother,  who  died  upwards 
of  twenty  years  before  the  claim  was  made. 

The  testatrix,  by  her  will  dated  26th  November,  1833^ 
gave  and  bequeathed  all  her  monies,  securities  for 
money  and  all  other  her  personal  estate  and  effects  to 
her  executors  Edward  Parmiter  (the  claimant)  and 
T/iomasParmiter,  since  deceased,  upon  trusts  for  realiza- 
tion and  investment,  and  for  payment  of  the  interest 
and  dividends  arising  therefrom  unto  her  daughter  Mary, 
the  wife  of  James  Parmiter  the  younger,  for  her  life  for 
her  absolute  use,  with  trusts  in  remainder  for  her  chil- 
dren. 

In  1854,  the  legatee  for  life  under  the  testatrix's  will 
requested  a  Mrs.  Talbot  (another  sister  of  the  testator) 
to  mention  to  the  testator  her  wish  to  have  an  ac* 
knowledgment  for  the  amount  due  to  the  testatrix's 
estate,  and  Mrs.  Talbot  undertook  to  do  so.  A  few 
days  afterwards  the  legatee  sent  to  Mrs.  Talbot  by 
post  a  penny  receipt  stamp  for  the  purpose  of  her 
procuring  to  be  written  upon  it  such  acknowledg- 
ment. Mrs.  Talbot  went  to  see  the  testator  in  the 
beginning  of  February,  1854,  and  asked  him  to  send  the 
legatee  an  acknowledgment  for  the  amount  due  from 
him^for  her  satisfaction,  and  at  the  same  time  handed  to 
the  testator  the  stamp  which  she  had  received.  The 
testator  thereupon  wrote  on  the  stamped  paper  and 
K  K  2  signed 
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1861.        signed  the  following:  promissory  note,  which  Mrs.  Talbot 
also  signed  as  a  witness: — 

*' 1854,  February  3rd. 

**  I  promise  to  pay  to  Mr.  James  Par  miter  the  sum 
of  eleven  hundred  pounds  with  four  per  cent,  interest 
on  demand. 
"  Tamzey  Talboty  "  James  Parmiter, 

"  Witness.  "  Chaldron,  Dorset:* 

The  legatee  for  life  afterwards  received  a  letter  from 
the  testator  by  post,  in  which  he  enclosed  the  above  pro- 
missory note,  and  which  was  as  follows  : — 

"  I  have  sent  you  a  note  for  the  money  due  to  you 
which  your  brother  left  for  you. 

**  From  your  affectionate  father, 
"  1854,  February  3rd,  *•  Jas.  Parmiter.'' 

"  Chaldron  Herring." 

These  were  the  documents  relied  upon  as  excluding 
the  effect  of  the  Statute  of  Limitations. 

Mr.  Daniel  and  Mr.  Clement  Swanston  for  the  Ap- 
pellant. 

The  letter  of  itself  is  a  sufficient  acknowledgment, 
but  if  it  were  not,  it  is  when  coupled  with  the  note 
which,  although  not  stamped  as  a  promissory  note,  may 
be  referred  to  for  the  purpose  of  showing  to  what  debt 
the  letter  refers,  although  not  for  the  purpose  of  suing 
on  the  note  itself  as  a  promissory  note.  They  referred 
to  Mountstephen  v.  Broohe(a)\  Matheson  v.  Ross{b)\ 
Evans  v.  Prothero  (c). 

Mr.    Willcock,  Sir  H.  Cairns,  Mr.  Whitbread  and 

•Mr. 

((I)  3  B.  4-  Aid,  141.  (c)  1  De  G.,  M.  *  G.  572. 

(6)  2  H.  L.  Cm.  286. 
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Mr.  Bedwell,  for  the  Respondents,  were  stopped  by  the 
Court. 

The  Lord  Chancellor. 

I  am  clearly  of  opinion  that  the  yice-Chancellor  came 
to  a  right  conclusion.  It  is  admitted  that  when  the 
letter  was  written,  the  remedy  was  barred.  That  being 
80,  it  was  necessary  to  give  evidence  of  a  fresh  promise, 
or  of  an  acknowledgment  from  which  in  point  of  law 
a  promise  would  be  implied.  But  the  letter  by  itself 
was  not  sufficient,  for  it  only  says,  "  I  have  sent  you  a 
note,"  and  it  is  necessary  to  see  what  the  promise  con- 
tained in  the  note  was  in  order  to  ascertain  whether  it 
was  absolute  or  subject  to  a  condition.  It  was,  how- 
ever, contended,  that  the  note  was  admissible  for  this 
purpose,  which  was  isaid  to  Be  a  collateral  purpose 
according  to  the  decision  of  Lord  8t,  Leonards  in 
Evans  v.  Prothero  (a),  where  an  unstamped  receipt  was 
admitted  as  evidence  of  an  agreement;  and  so,  in  Ma^ 
theson  v.  Ross  (ft),  a  paper  purporting  to  be  a  receipt 
was  held  to  be  admissible  to  prove  the  state  of  the  ac- 
counts between  the  parties.  But  in  this  case,  the  note 
must  be  relied  on  to  prove  the  promise  itself,  which  is  a 
direct  and  not  a  collateral  purpose.  I  think  that  the 
Vice-Chancellor  was  right  in  holding  that  there  was  not 
sufficient  evidence  of  a  promise.  The  appeal  must  be 
dismissed  with  costs. 


1861. 

Parmiter 
Parmiter. 


(a)  1  De  G.,  M.  4"  G.  572. 


(b)  2  H,  L.  Cat.  286. 
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Jan.  11. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

A  bemiest  in 
trast  for  the 
testator's 
nephews  and 
nieces  •'  on 
both  sides  " 
held  to  extend 
to  children  of 
his  wife's 
brothers  and 
sisters. 


FROGLEY  V.  PHILLIPS. 

npHIS  was  an  appeal  from  a  decision  of  the  Master 
of  the  Rolls,  reported  in  the  30th  volunae  of  Mr. 
Beavaiis  Reports  (a). 

Richard  Phillips^  by  his  will  dated  the  2nd  Decern- 
ber,  1855,  after  giving  (among  others)  pecuniary  lega- 
cies to  the  Plaintiff,  his  niece  (the  daughter  of  a  sister 
of  the  testator),  gave  the  residue  of  his  estate  to  trus- 
tees upon  trusts  for  sale  and  conversion  and  division  of 
the  proceeds  among  "  his  said  niece"  and  all  his  "  other 
nephews  and  nieces  on  both  sides,"  share  and  share 
alike.  At  the  testatorVdeath,  there  were  living  several 
children  of  his  sister  and  several  of  a  brother;  there 
were  also  children  of  the  brothers  and  sisters  of  the  tes- 
tator's wife,  who  claimed  to  be  entitled  to  participate  in 
the  benefit  of  the  bequest.  The  Master  of  the  Rolls 
decided  in  favour  of  their  claim,  and  the  Plaintiff 
appealed. 

Mr.  Lloyd,  Mr.  T.  H.  Terrell  and  Mr.  Druce,  for 
the  Appellant,  referred  to  Stoddart  v.  Nelson  (6)  and 
Smith  V.  Lidiard  (c). 

Mr.  Selwyn  and  Mr.  Dickinson,  for  the  Defendants, 
were  stopped  by  the  Court. 

The  Lord  Chancbllor  held  that  the  words  ''on 
both  sides"  must  have  some  effect  given  to  them,  and 
that  according  to  their  natural  import  they  extended 
to  nephews  and  nieces  by  affinity  as  well  as  by  blood. 

The  appeal  was  dismissed  with  costs. 


(fl)  Fage  168. 

{h)  6  he  Gex,  Af.  ^  G.  68. 


(c)  3  K.  4"  J.  252. 


T 
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I860. 

Dec. 

20,  21,  22. 

DYKE  V.  TAYLOR.  jjf  Vi. 

HIS  was  an  appeal  from  an  interlocutory  order  of    Lords  J ub- 

Vice-Chancellor  Stuart  granting  an  injunction  to        tices. 

restrain  the  Defendant  from  assigning  a  farm  contrary  farm^^nteioecl 

to  a  covenant  in  the  lease  of  it,  and  also  directing  the  &  covenant  on 

Defendant  to  pay  the  costs  of  a  motion,  made  on  behalf  less^against 

of  the  Plaintiff,  for  the  committal  of  the  Defendant  for  alienation  or 

a  breach  of  a  prior  interim  order  made  in  the  vacation  possession 

by  Vice-chancellor  JTtnrfmfey.  ,     ,^°."i'^„t, 

and  a  con- 

The  lease  was  dated  the  26th  of  Aprils  1856,  and  entry  in  that 

made  between  the  Plaintiff  of  the  one  part  and  William  event,  whether 

Dray  of   the   other   part,    and    thereby  the    Plaintiff  act  of  the 

demised  to  Dray,  his    executors,  administrators    and  lessee,  or  by 
'''  ,  ;  operation  of 

assigns,  the  farm  in  question,  which  was  called  **  Ped"  law.    The 

ham  Place  Farm;'  at  the  yearly  rent  of  476/.     The  baTni^t^"on 

lease  contained   a  covenant  on  the   part  of  William  a  hill  filed  by 

Dray,  that  he,  his  executors,  administrators   and   as-  alleging  that 

sis^ns  would  not  at  any  time  during:  the  continuance  J^e  assignees 
f  ,  .  ,     .  ,  .        i.  r        had  elected  to 

of  the  term  assign,  underlet  or  otherwise  dispose  of  or  take  the  lease, 

part  with  the  possession  of  the  farm  or  any  part  thereof  *J^  ^f^®    . 

to  any  person    or    persons  whomsoever,   without   the  it  and  to  part 

consent  in  writing  of  the  Plaintiff,  or  the  person  or  session  without 

persons  entitled   as   in  the  lease  was  mentioned    first  the  lessor's 

1      •       1   /«        1  mi       1  1  •       1  assent,  that  the 

obtained  for  that  purpose.      ihe  lease  also  contamed  farm  was 

a  power  of  re-entry  in  case  of  any  breach,  default,  non-  J.^**'*"  a  short 

performance  or  non-observance  of  any  of  the  covenants  lessor's  resi- 

dence,  and 
^^  that  it  would 
cause  personal 
annoyance   to  the   lessor  if  the  farm  were  assigned  to  a  person  not  approved  by 
him  : —  Held,  that  a  sufficient  case  of  mischief  was  not  made  out  to  support  an  inter- 
locutory injunction. 


468  CASES  IN  CHANCERY. 

1860.  or  agreements  therein  contained  and  on  the  tenant's 
^^  part  to  be  paid,  observed  and  performed,  or  in  case 
V,  William  Dray,  his  executors,  administrators  or  assigns, 

Taylor.  ^j.  ^^^^y  ^f  j^j^gn^^  should  by  their  or  his  own  act,  default 
or  procurement,  whether  voluntary  or  not,  or  by  act  of 
law,  or  by  virtue  of  or  under  any  act  of  parliament, 
or  by  or  through  all  or  any  such  means,  lose,  be  de- 
prived of  or  cease  to  be  entitled  to  the  possession  or 
enjoyment  of  the  said  farm,  lands  and  premises  thereby 
demised,  or  any  part  thereof,  or  the  term  thereby 
granted,  either  wholly  or  in  part,  without  the  above- 
mentioned  consent. 

A  counterpart  of  the  lease  was  executed  by  William 
Dray,  the  Defendant,  who,  in  November ^  1855,  entered 
into  possession  of  the  farm.  He  continued  in  posses- 
sion until  after  his  bankruptcy,  which  took  place  in 
October y  1859,  on  a  petition  filed  on  the  21st  of  that 
month.  The  Defendants,  being  appointed  respectively 
the  official  and  trade  assignees,  took  possession  of  the 
farm,  and,  during  November^  1859  and  July^  1860, 
negotiations  took  place  between  the  Plaintiff  and  the 
assignees  with  reference  to  the  lease  and  the  sale  of  it. 
In  the  course  of  these  negotiations  the  Plaintiff  refused 
to  treat  the  assignees  as  entitled  to  the  lease,  or  as 
entitled  to  sell  or  dispose  of  it  without  his  licence,  or 
to  permit  the  lease  to  be  assigned  to  any  person  who 
should  not  be  actually  approved  by  him.  The  nego- 
tiations failed  and  determined  in  July,  1860.  In  «/«/y, 
1860,  the  Defendants  paid  238/.  for  rent  which  accrued 
due  on  March  25i\\y  1860,  and  took  a  receipt,  which 
was  as  follows : — 

"/n  re  Dray's  Bankruptcy.  ''July  6th,  1860. 

''  Received  from  the  assignees  the  sum  of  260/.  125.  \0d. 

for 
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for  rent  due  from  them  in  respect  of  Pedham  Place,  as        1860 

under : — 

£    s.     d. 


4  17 

2 

233    2 
27  10 

10 
0 

£260  12 

10 

Dtkb 


Half-year's  rent  due  at  Lady-day  last    238     0     0      Taylob. 
"  Deduct  for  Income  Tax  at  6d.  . 

"  Half-year's  rent-charge 


"P.  H.  Dyke." 

The  bill  stated  that  this  payment  was  made  by  the 
Defendants  on  their  own  account  as  trade  assignees, 
and  that  they,  with  the  full  knowledge  of  the  lease 
and  the  covenants  and  conditions  therein  contained, 
had  by  such  payment  and  otherwise  signified  their  in- 
tention to  elect,  and  in  fact  had  elected,  to  accept  the 
lease.  The  bill  further  stated,  that  on  the  28th  day  of 
August f  1860,  the  Plaintiff  discovered  that  the  De- 
fendants had  advertised  the  lease  for  sale  by  auction 
on  the  18th  of  September ^^vai  the  bill  contained  the 
following  allegation : — 

''The  said  demised  messuage  and  farm  are  from 
their  size  and  otherwise  of  considerable  importance, 
and  they  are  within  a  short  distance  of  Lullingstone 
Castle,  in  the  county  of  Kent^  where  the  Plaintiff  prin- 
cipally resides;  and  in  granting  the  said  lease  the 
Plaintiff  was,  as  appears  by  the  provisions  thereof,  par- 
ticularly desirous  of  guarding  against  the  possibility  of 
the  tenant  of  the  messuage  and  farm  not  being  a  person 
of  his  own  choosing ;  and  it  would  cause  great  personal 
annoyance  to  the  Plaintiff  if  the  messuage  and  farm 
were  to  be  assigned  to  a  person  who  should  not  be 
chosen  or  approved  by  the  Plaintiff." 

The 
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The  bill  charged  that,  under  the  circumstances  therein 
mentioned,  the  Defendants  had  become  and  were  as* 
signs  of  the  lease  by  act  and  operation  of  the  law, 
and  that  the  covenants,  agreements  and  conditions 
in  the  lease  contained  on  the  part  of  the  lessee 
were  in  full  force,  and  binding  both  at  law  and  in 
equity  upon  the  assignees.  The  bill  prayed  for  an  in- 
junction against  selling,  assigning,  underletting  or  other- 
wise disposing  of  or  parting  with  the  possession  of  the 
m^suage,  farm,  lands,  hereditaments  and  premises 
demised  by  the  lease  without  the  consent  of  the  Plain- 
tiff. 


A  motion  was  made  in  the  Vacation  before  Vice- 
Chancel  lor  Kindersley  for  an  interim  order,  which  was 
made  on  the  13th  of  September. 


The  order  under  appeal,  which  was  made  on  two 
motions,  one  to  continue  the  interim  injunction  and  the 
other  to  commit  the  Defendants  for  a  breach  of  it,  was, 
so  far  as  material,  as  follows: — "This  Court,  as  to 
the  Plaintiff's  motion  to  commit  the  Defendants,  doth 
not  think  fit  to  make  any  order  upon  the  said  Defend- 
ants, other  than  that  the  said  Defendants  Robert  Taylor 
and  Herbert  Harris  Cannan  do  pay  unto  the  Plaintiff 
Sir  Perryrall  Hart  Dyke  his  costs  of  that  application 
to  be  taxed  by  the  Taxing  Master.  And  as  to  the 
Plaintiff's  motion  for  an  injunction,  his  Honor  doth 
order  that  an  injunction  be  awarded  against  the  De- 
fendants Robert  Taylor  and  Herbert  Harris  Cannan 
(in  the  Plaintiflfs  bill  called  Henry  Cannan)  to  restrain 
the  said  Defendants,  their  workmen  and  agents,  until 
the  hearing  of  this  cause  or  the  further  order  of  this 
Court  from  selling,  assigning  or  underletting  or  other- 
wise disposing  of  or  parting  with  the  possession  of  the 
messuage,   farm,    lands,    hereditaments   and    premises 

demised 
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demised  by  the  indenture  of  lease  of  the  26th  Aprilf        1860. 
1856,  in  the  Plaintiff's  bill  mentioned,  or  any  of  them 
or  any  part  thereof  respectively,  without  such  consent 
as  in  the  said  indenture  mentioned  first  had  and  ol>- 
tained." 

The  order  also  restrained  the  Defendants  from  pulling 
down  or  removing  certain  buildings  mentioned  in  the 
bilL 

The  case  is  reported  in  the  2nd  volume  of  Mr. 
GiffarcTs  Reports  (a). 

Mr.  Bacon  and  Mr.  E.  F.  Smith,  for  the  Assignees, 
in  support  of  the  appeal. 

As  to  the  motion  to  commit,  the  Defendants  never  in 
fact  assigned  or  parted  with  the  possession  of  the  farm, 
and  the  order,  therefore,  is  wrong  in  directing  them  to 
pay  the  costs.  And  with  respect  to  the  injunction  itself 
there  was  no  sufficient  ground  for  it.  The  right  of  the 
landlord  under  the  lease  (if  any)  is  a  legal  right  to  en- 
force a  forfeiture,  which  a  Court  of  Equity  will  not 
assist.  Nor  is  any  ground  alleged  to  justify  an  inter- 
locutory application  for  an  injunction.  But,  in  truth, 
the  Plaintiff  has  not  even  a  legal  right,  as  the  assignees 
are  not  bound  by  a  covenant  not  to  assign;  Doe  v. 
Bevanifi);  Goring  v.  Warner  {c)\  Doe  v.  Hie  ChurcU- 
wardens  of  Rugeley  {d).  If  there  was  a  breach,  the 
subsequent  receipt  of  rent  was  a  waiver. 

Mr.  Malins,  Mr.  Southgate  and  Mr.  J.  W.  Chitty  for 
the  Plaintiff. 

The  proviso  contained  in  the  lease  for  making  it  void 

on 

(a)  Page  566.  (c)  7  Vin.  Ab.  85,  R.pl.  9. 

(6)  3  Man.  if  S.  353.  (d)  6  Q.  B.  107. 
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on  assignment  by  operation  of  law  distinguishes  this 
case  completely  and  effectually  from  Doe  ▼.  Bevan{a). 
When  the  assignees  elected  to  take,  they  took  subject 
to  the  proviso,  and  the  covenant  ran  with  the  land  in 
equity,  if  not  in  law  also;  Philpot  v.  Hoare{b);  Tatem 
V.  Chaplin  (c);  Doe  v.  Peck(d);  Spencer's  Case{e); 
Tulk  V.  Moxhay{f).  The  assignees  electing  to  take 
were  bound  by  all  the  covenants;  Hanson  v.  Steven^ 
son(ff);  Sir  W.  More's  Case{h).  The  receipt  of  rent 
was  only  a  waiver  up  to  the  time  of  the  receipt;  Doe  v. 
Harrison  (i) ;  Doe  v.  Gladwin  ( j) ;  Doe  v.  Wood- 
bridge  (k) ;  Doe  v.  Jones  (/). 


Mr.  Bacon  in  reply. 


1861. 
January  11. 


The  Lord  Justice  Knight  Bruce. 

The  question,  whether  Mr.  Stone  was  not  in  possession 
as  the  assignees'  bailiff  merely,  appears  to  me  on  the 
materials  before  us  doubtful,  and  I  think  that  the  consi- 
deration of  the  costs  of  the  motion  to  commit  should 
stand  until  the  hearing  of  the  cause  or  until  further 
order,  and  that  the  order  before  us  should  be  so  far 
discharged  without  prejudice  to  any  question.  With 
respect  to  the  injunction  against  assigning,  underletting 
or  otherwise  parting  with  the  possession  of  the  farm, 
I  think  that,  without  prejudice  also  to  any  question, 
the  order  should  be  discharged,  and  the  injunction, 
if  it  has  issued,  be  dissolved.  The  case  seems  to 
me  too   doubtful  for  interference  at  this  stage  of  the 

proceedings, 


(a)  3  Mau.  4*  S.  353. 
(6)  2  Atk.  219. 

(c)  2  U.  BL  133. 

(d)  1  fi.  4-  Ad.  428. 

(e)  6  Rep.  275. 
(/)  2  FhUl.  774. 


(g)  1  fi.  4*  Aid.  303. 
(h)  Cro.  Eliz,  26. 
(0  2  T.  R.  425. 
0)  6  Q.  fi.  953. 
(k)  9  B.^C.  376. 
(/;  5  Exch.  498. 
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proceedings,  and  I  think  that  the  inconvenience  that 
would  arise. from  sustaining  the  injunction  erroneously 
will  be  greater  than  the  inconvenience  of  discharging 
it  erroneously. 

The  Lord  Justice  Turner. 

I  am  entirely  of  the  same  opinion.  The  question, 
whether  the  assignees  ought  to  have  been  ordered  to 
pay  the  costs  of  the  motion  to  commit,  depends,  as  it 
seems  to  me,  upon  the  point  whether  Mr.  Stones  posses- 
sion was  a  ])ossession  as  purchaser  or  as  servant  or  agent 
of  the  assignees,  and  certainly  the  evidence  has  failed  to 
satisfy  my  mind  that  he  was  in  possession  at  all  as  a 
purchaser.  But  if  not  in  possession  as  purchaser,  he 
must  have  been  in  possession  as  the  agent  or  servant  of 
the  assignees,  and  if  the  assignees  are  in  possession  by 
their  agent  or  by  their  servant,  it  cannot  be  said  that 
they  have  parted  with  the  possession  within  the  meaning 
of  the  injunction. 

With  respect  to  the  point  as  to  the  assigning  or  under- 
letting, I  do  not  mean  to  give  any  opinion  upon  the 
question  whether  the  PlaintijQT  had  or  had  not  the  right 
to  insist  upon  the  covenant  contained  in  the  lease  or 
upon  the  terms  of  the  proviso.  What  occurs  to  me  is 
this,  that  there  is  not  upon  the  bill  such  a  case  stated 
in  equity  as  upon  a  doubtful  question  could  induce  this 
Court  to  interfere  by  injunction.  I  find  no  allegation 
upon  the  bill  which  has  reference  to  any  irreparable 
injury  or  any  substantial  injury  which  can  be  done  to 
the  Plaintiff  by  the  assignees'  assigning,  and  thereby  (if 
the  Plaintif!'  be  correct  in  his  assertion  that  a  breach  of 
the  covenant  will  have  been  committed)  giving  him  a 
right  to  eject  immediately.  I  see  no  such  case  stated  as 
will  show  that  there  will  be  irreparable  injury,  such  as 

in 
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1861.  in  my  judgment  ought  to  be  shown  to  induce  this  Court 
to  interfere  in  the  case  of  a  doubtful  question.  The 
only  allegation  which  I  find  in  tlie  bill  on  the  subject  of 
injury  is  this : — [His  Lordship  read  the  paragraph  set 
out,  antCf  p.  469.] 

That  however  is  no  more  than  might  be  said  in  every 
case  where  there  is  a  covenant  against  assigning  a  lease. 
Of  course  no  landlord  inserts  a  covenant  against  the 
tenant  assigning  the  lease,  except  for  the  purpose  of 
securing  to  himself  the  selection  of  the  person  to  whom 
the  lease  shall  be  assigned. 


Fffc.20,23,27.  RIDGWAY  V.  NEWSTEAD. 

A%  1,  4,  25. 

Be/ore  The  ^T^HESE  were  two  appeals  from  a  decision  of  Vice- 

rJ^^li  Chancellor  Stuart^  reported  in  the  2nd  volume  of 

Lord  Mr.  Giffard's  Reports  (a).    The  bill  was  filed  by  the 

AMPBKLL.     representatives  of  a  specialty  creditor  under  a  covenant 
A  testator  had        '^     .       ,  .  , 

mortgaged  a      contamed  ni  a  mortgage,  and  prayed  tor  payment  of  the 

leaaehold  specialty  debt  out  of  the  mortgagor's  devised  estates, 

brewery,  and        r  j  o  o  » 

covenanted  to  and 

pay  the  mort-  (a)  Page  492. 

gage  debt. 

By  his  will  he  bequeathed  legacies  and  an  annuity,  and  made  a  residuary  devise  and 
bequest.  His  son,  to  whom  he  bequeathed  the  equity  of  redemption  in  the  brewery, 
carried  on  the  business,  and  kept  down  the  interest  on  the  mortgage  for  thirteen 
years,  and  then  (in  1856)  become  bankrupt.  In  the  meantime  the  estate  cf  the 
mortgagor  had  been  administered  by  the  executors,  and  the  legacies  paid  and  annuity 
kept  down.  In  1857  the  mortgagee's  representatives  instituted  a  suit  for  the  admi- 
nistration of  the  testator's  estate,  and  payment  of  the  balance  of  the  mortgage  debt 
(if  any)  which  the  proceeds  of  the  mortgaged  premises  might  be  insufficient  to  satisfy. 
The  mortgaged  premises,  having  become  depreciated,  were  sold  for  less  than  tira  debt, 
and  the  balance  was  certified  to  be  due  from  the  executors,  and  was  ordered  to  be 
paid  by  them,  but  they  were  unable  to  pay  it,  whereupon,  in  I860,  the  mortgagee's 
representatives  filed  a  bill  to  have  the  nuyrtgagor's  residuary  real  estate  applied  m 
payment  of  his  debts,  so  far  as  it  would  extend,  and  to  compel  the  legatees  and 
annuitant  to  refund.  The  residuary  devisees  had  mortgaged  their  **  portions,  shares 
and  interests  as  residuary  legatees  and  executors  of  and  in  the  monies  to  arise  from 
the  sale  of"  the  testator's  residuary  real  and  personal  estates: — Held — 

1.  That  the  lapse  of  time  and  intervening  circumstances  were  a  sufficient  answer 
to  the  suit,  so  far  as  it  sought  to  call  on  the  legatees  and  mortgagees  to  refund. 

2.  That  the  mortgage  made  by  the  residuary  devis'tes  was      bject  to  the  payment 
of  the  testator's  debts. 
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and  that  legatees  and  an  annuitant  under  his  will  might 
be  ordered  to  refund. 

By  the  mortgage,  which  was  dated  the  8th  December^ 
1838,  leasehold  lands,  with  the  brewery,  buildings  and 
machinery  thereon,  were  assigned  by  Thomas  Newstead 
(the  testator)  to  Thomas  Ridgvmy  for  the  residue  of  the 
term  then  subsisting  therein,  subject  to  redemption  on 
repayment  of  3,000/.  with  interest  at  5/.  per  cent.,  and 
the.  mortgage  contained  a  covenant  on  the  part  of  the 
testator,  for  himself,  his  lieirs,  executors  and  adminis^ 
trators,  with  Thomas  Ridgway,  his  executors,  adminis- 
trators and  assigns,  in  the  usual  form  for  the  repay* 
ment  of  the  3,000/.  and  interest. 


1861. 

RiDGWAT 

NlWSTEAO. 


The  testator  died  in  Marchy  1843,  having  by  his  will, 
dated  the  16th  November^  1842,  given  all  the  residue 
of  his  real  and  personal  estate  to  his  son  the  De- 
fendant William  Meekley  Newstead  and  his  daughter 
Lydia  the  wife  of  the  Defendant  Thomas  Cheadle  (then 
Lydia  Newstead)^  their  heirs,  executors,  administrators 
and  assigns,  upon  the  trusts  therein  expressed,  being 
trusts  for  sale,  with  a  declaration  that  the  proceeds  were 
to  be  applied,  after  payment  of  debts  and  funeral  and 
testamentary  expenses,  in  raising  a  sufficient  capital  sum 
to  produce  350/.  per  annum,  and  to  invest  tibe  capital 
sum  as  therein  mentioned,  and  pay  out  of  the  income 
(among  other  things)  an  annuity  of  150/.  to  the  testator's 
«on,  the  Defendant  John  Tenney  Newstead,  for  his  life, 
with  a  recommendation  to  the  trustees,  who  were  re- 
siduary legatees,  to  increase  the  annuity  if  the  umiui-- 
tant  conducted  himself  to  their  satisfaction,  and  upon 
trust  to  lay  out  and  invest  the  sum  of  2,000/.  upon 
governnient  or  real  securities,  and  to  pay  the  income  to 
the  testator's  daughter  Mary  Ann  Board  (since  de- 
ceased) and  her  assigns  for  her  separate  use  for  her  life, 

and 


*;< 


CiSE  3  CSSJC 


>KI.        Ui0i  ttaer  iusr  -ii'irifinff.  u 
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hj  »n  iDJentore  dated  Fttrtaj  ock,  1948^ 
fi»k4«  bfrtweiirfi  William  MetUnf  XimtUmi  aw 
('h^oilU  of  the  one  part,  and  Jotepk  Fmx  of  die  <ilhcr 
^/art,  nfinr  r^citin^  the  will  and  the  testator**  death,  and 
ffni'tu^  that  William  JfeekUy  Ne^ttUnd  and  Lgdim 
i*hfadU  had  not  yet  been  able  to  effect  a  sale  of  tbe 
fi-nfator'n  entateft  directed  to  be  sold  by  the  will,  and 
tPi\\Uu^  that  the  said  William  Meeklef  Xarsiead  and 
Li/flia  Chmdle,  having  occasion  for  the  sam  of  IflOOL, 
had  rvnuvMvd  Fox  io  lend  them  the  same,  which  be  had 
U[Ui*vi\  to  do  on  the  security  of  a  bond  of  even  date,  in 
yi\m\\  Tlioman  Wiliiam  Newstead  joined  as  surety,  and 
Oh  the  additional  security  of  the  assignment  contained 
in  the  indenture  now  in  statement:  it  was  witnessed, 
that,  ill  conHidciation  of  1,000/.  paid  to  them  by  Fax, 
William  Mcchlnj  Newstead  and  Lydia  Cheadle  thereby 
lMirKnini*<l|  soldi  assigned,  transferred  and  set  over  to 
fox,  W\n  rxorutors,  administrators  and  assigns  **  all 
thtmn  Ihn  nnid  portions,  shares  and  interests  of  them 
llm  piniil  William  Meekley  Newstead  and  Lydia 
f  'hftitllp  ntul  rnch  of  them  as  residuary  legatees  and 
fUdruliMn  undor  the  said  recited  will  of  the  said  Thomas 
^■rWMitiid  dropnuod  as  aforesaid  of  and  in  the  monies 
\\\  llin  rinid  will  diiTcloil  to  be  made  of  the  testator's 
rimiduiny  I'oal  niu)  personal  estates,  subject  to  the 
NoviMul  Mhuultion  in  the  said  will  mentioned,  and  every 
pun  and  pnri'vl  thereof,**  to  hold  to  Fox,  his  executors, 
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administrators  and  assigns  absolutely,  but  subject  to        1861. 

a  proviso  for  re-assignment  on  repayment  to  Fox  the  sum  p^*^^*^^ 
of  1,000/.  with  interest  at  6/.  per  centum  on  the  6th  day  v. 

of  August  then  next.  Nbwstead. 

In  1856,  Fox  instituted  a  suit  against  William 
Meehley  Newsteadj  Lydia  Cheadle  and  her  husband, 
and  other  Defendants,  to  enforce  payment  of  the  amount 
secured  by  the  last-mentioned  deed,  and  by  a  decree 
made  in  that  cause,  dated  the  5th  December^  1857,  it  was 
ordered,  that  John  Tenney  Newsteady  as  heir  at  law  of 
the  above-mentioned  T/iomas  William  Newstead,  who 
had  made  himself  liable  as  a  surety  for  the  debt  due  to 
Fox,  should  on  paying  the  balance  stand  in  the  place 
of  Fox. 

Accordingly,  John  Tenney  Newstead  paid  off  Fox's 
claim,  and  afterwards  prosecuted  the  suit  of  Fox  v. 
Newstead, 

Under  the  decree  in  Fox  v.  Newstead,  the  real  estate 
of  the  testator  not  specifically  devised  and  not  previously 
sold  was  sold,  and  the  purchase-money  was  paid  into 
Court  to  the  credit  of  Fox  v,  Newstead, 

In  1857,  the  representatives  of  Thomas  Ridgway 
filed  a  bill  against  the  executors  and  trustees  of  the 
will  of  Thomas  Newstead  seeking  an  account  of  what 
was  due  on  the  mortgage  of  December,  1838,  and  that 
in  default  of  payment  the  mortgaged  premises  might 
be  sold  and  the  moneys  to  arise  from  such  sale  be 
applied  in  satisfaction  of  what  should  be  found  due, 
and  that  in  case  of  deficiency  the  same  might  be  made 
good  out  of  the  estate  of  the  mortgagor,  and  that  his 
executors    might     admit    assets,    or    that    the    usual 

accounts 
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^'/y,  1859,  an  order  was  made  in 

^  further  consideration  direct- 

nd  within  one  month  to 

nnd  that,  in  the  event 

..hould  be  at  liberty 

.ey  might  be  advised  for 

^  j/.  2*.  Qd,  paid  to  the  said 

iVewstead,  and  to  apply  to  the 

2,275/.  165.  lOd.  £3  per   Cent. 

^  in  Court  in  the  matter  of  the  legacy 

iJoord  and  her  children,  and  the  cash  in 

a  the  like  credit,  and  any  interest  on  the  said 

-s,  or  any  annuities  to  be  purchased  therewith. 


1861. 

RiDGWAY 

V. 

NfiWSTEAD. 


On  the  4th  of  January y  1860,  the  executors  of 
Thomas  Ridgway  instituted  the  present  suit,  stating 
by  their  bill  that  Lydia  Cheadle  died  in  October ^ 
1859,  intestate  and  without  being  entitled  to  any  real 
or  personal  estate  or  effects,  and  that  no  administration 
had  been  taken  out  to  her  estate ;  that  William  Meekley 
Newstead  and  Thomas  Clieadle  bad  failed  to  make 
the  payment  directed  by  the  order  of  the  5th  July^ 
1859;  that  the  Defendant  Thomas  Cheadle  remained 
out  of  the  jurisdiction  of  the  Court  in  order  to  avoid 
being  served  with  process;  that  those  Defendants 
alleged,  as  the  bill  charged  the  fact  to  be,  that  they 
were  unable  to  pay  the  said  moneys  or  any  part 
thereof,  and  that  the  same  could  not  be  recovered  or 
applied  in  payment  of  what  was  due  to  the  Plain- 
tiffs ;  that  the  real  estate  of  the  testator  not  specifi- 
cally devised  had  been  sold  in  the  above-mentioned 
suit  of  Fox  V.  Newstead^  but  that  the  proceeds  which 
were  in  Court  in  that  suit  were  not  sufficient  to  pay 
the  balance  still  remaining  due  to  the  Plaintiffs.  The 
bill  charged  that,  under  the  circumstances  aforesaid,  the 
Plaintiffs  were  entitled  to  resort  for  payment  of  what 
L  L  2  was 
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and  after  her  decease,  to  pay  and  transfer  the  capital  to 
her  children ;  and  the  testator  gave  the  residue  of  all 
V,  the  said    monies    unto  and    equally  between    Wuaam 

Nbwitead.  Meekley  Newstead  and  Lydia  Cheadle;  and  the  testator 
constituted  them  his  residuary  devisees  and  legatees 
and  joint  executors  of  his  will. 

The  testator  died  in  November^  1842. 

By  an  indenture  dated  Fehruary  6th,  1848,  and 
made  between  William  Meekley  Newstead  and  LydioL 
Cheadle  of  the  one  part,  and  Joseph  Fox  of  the  other 
part,  after  reciting  the  will  and  the  testator's  death,  and 
reciting  that  William  Meekley  Netcstead  and  Lydia 
Cheadle  had  not  yet  been  able  to  effect  a  sale  of  the 
testator's  estates  directed  to  be  sold  by  the  will,  and 
reciting  that  the  said  William  Meekley  Newstead  and 
Lydia  Cheadle,  having  occasion  for  the  sura  of  1,000/., 
had  requested  Fox  to  lend  them  the  same,  which  he  had 
agreed  to  do  on  the  security  of  a  bond  of  even  date,  in 
which  Thomas  William  Newstead  joined  as  surety,  and 
on  the  additional  security  of  the  assignment  contained 
in  the  indenture  now  in  statement:  it  was  witnessed, 
that,  in  consideration  of  1,000/.  paid  to  them  by  Fox, 
William  Meekley  Newstead  and  Lydia  Cheadle  thereby 
bargained,  sold,  assigned,  transferred  and  set  over  to 
Fox,  his  executors,  administrators  and  assigns  "  all 
those  the  said  portions,  shares  and  interests  of  them 
the  said  William  Meekley  Newstead  and  Lydia 
Cheadle  and  each  of  them  as  residuary  legatees  and 
executors  under  the  said  recited  will  of  the  said  Thomas 
Newstead  deceased  as  aforesaid  of  and  in  the  monies 
in  the  said  will  directed  to  be  made  of  the  testator's 
residuary  real  and  personal  estates,  subject  to  the 
several  annuities  in  the  said  will  mentioned,  and  every 
part  and  parcel  thereof,"  to  hold  to  Fox,  his  executors, 

administrators 
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administrators  and  assigns  absolutely,  but  subject  to 

a  proviso  for  re-assignment  on  repayment  to  Fox  the  sum 

of  1,000/.  with  interest  at  6Z.  per  centum  on  the  5th  day      '""jj" 

of  August  then  next.  Newstead. 

In  1856,  Fox  instituted  a  suit  against  William 
Meekley  Newsteady  Lydia  Cheadle  and  her  husband, 
and  other  Defendants,  to  enforce  payment  of  the  amount 
secured  by  the  last-mentioned  deed,  and  by  a  decree 
made  in  that  cause,  dated  the  5th  December ^  1857,  it  was 
ordered,  that  John  Tenney  Newsteady  as  heir  at  law  of 
the  above-mentioned  Thomas  William  Newsteady  who 
had  made  himself  liable  as  a  surety  for  the  debt  due  to 
FoXy  should  on  paying  the  balance  stand  in  the  place 
of  Fox, 

Accordingly,  John  Tenney  Newstead  paid  oflF  Fox^s 
claim,  and  afterwards  prosecuted  the  suit  of  Fox  v. 
Newstead. 

Under  the  decree  in  Fox  v.  Newsteady  the  real  estate 
of  the  testator  not  specifically  devised  and  not  previously 
sold  was  sold,  and  the  purchase-money  was  paid  into 
Court  to  the  credit  of  Fox  v.  Newstead, 

In  1857,  the  representatives  of  Thomas  Ridgway 
filed  a  bill  against  the  executors  and  trustees  of  the 
will  of  Thomas  Newstead  seeking  an  account  of  what 
was  due  on  the  mortgage  of  December,  1838,  and  that 
in  default  of  payment  the  mortgaged  premises  might 
be  sold  and  the  moneys  to  arise  from  such  sale  be 
applied  in  satisfaction  of  what  should  be  found  due, 
and  that  in  case  of  deficiency  the  same  might  be  made 
good  out  of  the  estate  of  the  mortgagor,  and  that  his 
executors    might     admit    assets,    or    that    the    usual 

accounts 
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RlDOWAT 
V. 

Nbwstead. 


accounts  might  be  taken  and  the  estate  administered, 
and  that  the  suit  might  be  taken  as  being  on  behalf 
of  the  Plaintiffs  and  all  other  unsatisfied  creditors  of  the 
mortgagor. 

By  the  decree  made  on  the  hearing  of  that  suit  on  the 
21st  January^  1858,  the  usual  accounts  were  directed  of 
the  amount  due  on  the  mortgage  of  1838,  and  in  default 
of  payment  the  mortgaged  premises  were  ordered  to  be 
sold  and  the  proceeds  to  be  apph'ed  in  payment  of  the 
amount  found  due,  with  the  usual  directions  of  an  admi- 
nistration decree  in  the  event  of  a  deficiency. 

By  a  certificate  made  in  that  suit,  dated  the  23rd 
April,  1859,  it  was  certified  that  the  Defendants  had 
made  default  in  payment  to  the  Plaintiffs  of  the  sum  of 
3,285/.  I6s,  Id.,  which  had  been  found  due  on  the 
mortgage,  and  that  the  mortgage  premises  had  been 
sold  for  850/.,  and  that  there  remained  due  to  the 
Plaintiffs  upon  their  security  2,553/.  3s.  8rf.  Upon  the 
administration  accounts  a  balance  of  18,662/.  3s.  Id. 
was  certified  to  be  due  from  the  Defendant  William 
Meehley  Newstead  on  account  of  the  personal  estate  of 
the  mortgagor,  the  Chief  Clerk  having  among  other 
things  disallowed  sums  amounting  in  the  whole  to 
2,012/.  2^.  Qd.  which  were  claimed  as  having  been 
paid  to  John  Tenney  Newstead  on  account  of  the  an- 
nuity bequeathed  to  him  by  the  testator,  and  also  a  sum 
of  2,000/.,  of  which  1,980/.  had  been  paid  by  the  De- 
fendants William  Meekley  Newstead  and  Lydia  Cheadle 
into  Court  under  the  provisions  of  the  Trustees  Relief 
Act  to  an  account  •'  In  the  matter  of  the  trusts  of  Thomas 
Newstead's  will,  the  account  of  the  legacy  of  Mary 
Ann  Board  2LX\d  her  children,*'  and  had  been,  with  accu- 
mulations, invested  in  the  purchase  of  2,275/.  I6s.  lOd. 
£3  per  Cent.  Annuities,  which  were  still  standing  to  that 
account.  On 
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On  the  5th  of  July^  1859,  an  order  was  made  in 
the  administration  suit  on  further  consideration  direct- 
ing William  Meekley  Newstead  within  one  month  to 
pay  £18,662/.  3^.  Id.  into  Court,  and  that,  in  the  event 
of  nonpayment,  the  Defendants  should  be  at  liberty 
to  take  such  proceedings  as  they  might  be  advised  for 
getting  in  the  sum  of  2,012/.  2^.  Qd.  paid  to  the  said 
Defendant  John  Tenney  Newstead^  and  to  apply  to  the 
Court  respecting  the  2,275/.  165.  lOd.  £3  per  Cent. 
Annuities  standing  in  Court  in  the  matter  of  the  legacy 
of  Mary  Ann  Board  and  her  children,  and  the  cash  in 
the  bank  on  the  like  credit,  and  any  interest  on  the  said 
annuities,  or  any  annuities  to  be  purchased  therewith. 
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On  the  4th  of  January,  1860,  the  executors  of 
Thomas  Ridgway  instituted  the  present  suit,  stating 
by  their  bill  that  Lydia  Cheadle  died  in  October, 
1859,  intestate  and  without  being  entitled  to  any  real 
or  personal  estate  or  effects,  and  that  no  administration 
had  been  taken  out  to  her  estate;  that  William  Meekley 
Newstead  and  Thomas  Cheadle  had  failed  to  make 
the  payment  directed  by  the  order  of  the  5th  July, 
1859;  that  the  Defendant  ITiomas  Cheadle  remained 
out  of  the  jurisdiction  of  the  Court  in  order  to  avoid 
being  served  with  process;  that  those  Defendants 
alleged,  as  the  bill  charged  the  fact  to  be,  that  they 
were  unable  to  pay  the  said  moneys  or  any  part 
thereof,  and  that  the  same  could  not  be  recovered  or 
applied  in  payment  of  what  was  due  to  the  Plain- 
tiffs ;  that  the  real  estate  of  the  testator  not  specifi- 
cally devised  had  been  sold  in  the  above-mentioned 
suit  of  Fox  V.  Newstead,  but  that  the  proceeds  which 
were  in  Court  in  that  suit  were  not  sufficient  to  pay 
the  balance  still  remaining  due  to  the  Plaintiffs.  The 
bill  charged  that,  under  the  circumstances  aforesaid,  the 
Plaintiffs  were  entitled  to  resort  for  payment  of  what 
L  L  2  was 
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and  after  her  decease,  to  pay  and  transfer  the  capital  to 
her  children ;  and  the  testator  gave  the  residue  of  all 
*^v.  "'  the  said  monies  unto  and  equally  between  WilUam 
Nbwitead.  Meekley  Newstead  and  Lydia  Cheadle;  and  the  testator 
constituted  them  his  residuary  devisees  and  legatees 
and  joint  executors  of  his  will. 

The  testator  died  in  November,  1842. 

By  an  indenture  dated  February  5thy  1848,  and 
made  between  William  Meekley  Newstead  and  Lydia 
Cheadle  of  the  one  part,  and  Joseph  Fox  of  the  other 
party  after  reciting  the  will  and  the  testator's  death,  and 
reciting  that  William  Meekley  Neicstead  and  Lydia 
Cheadle  had  not  yet  been  able  to  effect  a  sale  of  the 
testator's  estates  directed  to  be  sold  by  the  will,  and 
reciting  that  the  said  William  Meekley  Newstead  and 
Lydia  Cheadle,  having  occasion  for  the  sura  of  1,000/., 
had  requested  Fox  to  lend  them  the  same,  which  he  bad 
agreed  to  do  on  the  security  of  a  bond  of  even  date,  in 
which  Thomas  William  Newstead  jomed  as  surety,  and 
on  the  additional  security  of  the  assignment  contained 
in  the  indenture  now  in  statement:  it  was  witnessed, 
that,  in  consideration  of  1,000/.  paid  to  them  by  Fox, 
William  Meekley  Newstead  and  Lydia  Cheadle  thereby 
bargained,  sold,  assigned,  transferred  and  set  over  to 
Fox,  his  executors,  administrators  and  assigns  **  all 
those  the  said  portions,  shares  and  interests  of  them 
the  said  William  Meekley  Newstead  and  Lydia 
Cheadle  and  each  of  them  as  residuary  legatees  and 
executors  under  the  said  recited  will  of  the  said  Thomas 
Newstead  deceased  as  aforesaid  of  and  in  the  monies 
in  the  said  will  directed  to  be  made  of  the  testator's 
residuary  real  and  personal  estates,  subject  to  the 
several  annuities  in  the  said  will  mentioned,  and  every 
part  and  parcel  thereof,"  to  hold  to  Fox,  his  executors, 
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administrators  and  assigns  absolutely,  but  subject  to 

a  proviso  for  re-assignment  on  repayment  to  Fox  the  sum 

of  1,000/.  with  interest  at  6Z.  per  centum  on  the  5th  day      '""jj" 

of  Aug»ist  then  next.  Newitead. 

In  1856,  Fox  instituted  a  suit  against  William 
Meekley  Newsteady  Lydia  Cheadle  and  her  husband, 
and  other  Defendants,  to  enforce  payment  of  the  amount 
secured  by  the  last-mentioned  deed,  and  by  a  decree 
made  in  that  cause,  dated  the  5th  December ^  1857,  it  was 
ordered,  that  John  Tenney  Newstead,  as  heir  at  law  of 
the  above-mentioned  Thomas  William  Newstead,  who 
had  made  himself  liable  as  a  surety  for  the  debt  due  to 
FoXf  should  on  paying  the  balance  stand  in  the  place 
of  Fox. 

Accordingly,  John  Tenney  Newstead  paid  off  Fox*s 
claim,  and  afterwards  prosecuted  the  suit  of  Fox  v. 
Newstead, 

Under  the  decree  in  Fox  v.  Newstead^  the  real  estate 
of  the  testator  not  specifically  devised  and  not  previously 
sold  was  sold,  and  the  purchase-money  was  paid  into 
Court  to  the  credit  of  Fox  v,  Newstead. 

In  1857,  the  representatives  of  Thomas  Ridgway 
filed  a  bill  against  the  executors  and  trustees  of  the 
will  of  Thomas  Newstead  seeking  an  account  of  what 
was  due  on  the  mortgage  of  December,  1838,  and  that 
in  default  of  payment  the  mortgaged  premises  might 
be  sold  and  the  moneys  to  ariie  from  such  sale  be 
applied  in  satisfaction  of  what  should  be  found  due, 
and  that  in  case  of  deficiency  the  same  might  be  made 
good  out  of  the  estate  of  the  mortgagor,  and  that  his 
executors    might     admit    assets,    or    that    the    usual 

accounts 

Vol.  1II-4.  L  L  D.F.J. 
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accounts  might  be  taken  and  the  estate  administeredy 
and  that  the  suit  might  be  taken  as  being  on  behalf 
of  the  Piaintifis  and  all  other  unsatisfied  creditors  of  the 
mortgagor. 

By  the  decree  made  on  the  hearing  of  that  suit  on  the 
21st  January^  1858,  the  usual  accounts  were  directed  of 
the  amount  due  on  the  mortgage  of  1838,  and  in  default 
of  payment  the  mortgaged  premises  were  ordered  to  be 
sold  and  the  proceeds  to  be  applied  in  payment  of  the 
amount  found  due,  with  the  usual  directions  of  an  admi- 
nistration decree  in  the  event  of  a  deficiency. 

By  a  certificate  made  in  that  suit,  dated  the  23rd 
Aprils  1859,  it  was  certified  that  the  Defendants  had 
made  default  in  payment  to  the  Piaintifis  of  the  sum  of 
3,285/.  16«.  \d.y  which  had  been  found  due  on  the 
mortgage,  and  that  the  mortgage  premises  had  been 
sold  for  850/.,  and  that  there  remained  due  to  the 
Plaintiffs  upon  their  security  2,553/.  Zs.  8d.  Upon  the 
administration  accounts  a  balance  of  18,662/.  3s.  Id. 
was  certified  to  be  due  from  the  Defendant  William 
Meekley  Newstead  on  account  of  the  personal  estate  of 
the  mortgagor,  the  Chief  Clerk  having  among  other 
things  disallowed  sums  amounting  in  the  whole  to 
2,012/.  2^.  Qd.  which  were  claimed  as  having  been 
paid  to  John  Tenney  Newstead  on  account  of  the  an- 
nuity bequeathed  to  him  by  the  testator,  and  also  a  sum 
of  2,000/.,  of  which  1,980/.  had  been  paid  by  the  De- 
fendants William  Meekley  Newstead  and  Lydia  Cheadle 
into  Court  under  the  provisions  of  the  Trustees  Relief 
Act  to  an  account  •'  In  the  matter  of  the  trusts  of  Thomas 
Newstead's  will,  the  account  of  the  legacy  of  JUary 
Ann  Board  Bx\d  her  children,"  and  had  been,  with  accu- 
mulations, invested  in  the  purchase  of  2,275/.  I6s.  lOd. 
£3  per  Cent.  Annuities,  which  were  still  standing  to  that 
account.  On 
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On  the  5th  of  Jultfy  1859,  an  order  was  made  in 
the  administration  suit  on  further  consideration  direct- 
ing William  Meekley  Newstead  within  one  month  to 
pay  £18,662/.  35.  Id.  into  Court,  and  that,  in  the  event 
of  nonpayment,  the  Defendants  should  be  at  Uberty 
to  take  such  proceedings  as  they  might  be  advised  for 
getting  in  the  sum  of  2,012/.  2^.  6<f.  paid  to  the  said 
Defendant  John  Tenney  Newstead^  and  to  apply  to  the 
Court  respecting  the  2,275/.  16*.  lOrf.  £3  per  Cent. 
Annuities  standing  in  Court  in  the  matter  of  the  legacy 
of  Mary  Ann  Boord  and  her  children,  and  the  cash  in 
the  bank  on  the  like  credit,  and  any  interest  on  the  said 
annuities,  or  any  annuities  to  be  purchased  therewith. 


1861. 

RlDGWAT 

v. 
Newsteab. 


On  the  4th  of  January^  1860,  the  executors  of 
Thomas  Ridgway  instituted  the  present  suit,  stating 
by  their  bill  that  Lydia  Cheadle  died  in  October^ 
1859,  intestate  and  without  being  entitled  to  any  real 
or  personal  estate  or  effects,  and  that  no  administration 
had  been  taken  out  to  her  estate;  that  William  Meekley 
Newstead  and  Thomas  Cheadle  had  failed  to  make 
the  payment  directed  by  the  order  of  the  5th  July^ 
1859;  that  the  Defendant  ITiomas  Cheadle  remained 
out  of  the  jurisdiction  of  the  Court  in  order  to  avoid 
being  served  with  process;  that  those  Defendants 
alleged,  as  the  bill  charged  the  fact  to  be,  that  they 
were  unable  to  pay  the  said  moneys  or  any  part 
thereof,  and  that  the  same  could  not  be  recovered  or 
applied  in  payment  of  what  was  due  to  the  Plain- 
tiffs ;  that  the  real  estate  of  the  testator  not  specifi- 
cally devised  had  been  sold  in  the  above-mentioned 
suit  of  Fox  V.  Newsteady  but  that  the  proceeds  which 
were  in  Court  in  that  suit  were  not  sufficient  to  pay 
the  balance  still  remaining  due  to  the  Plaintiffs.  The 
bill  charged  that,  under  the  circumstances  aforesaid,  the 
Plaintiffs  were  entitled  to  resort  for  payment  of  what 
L  L  2  was 
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was  due  to  them  to  the  sum  of  2,012/.  2s.  6d.  paid  out 
of  the  assets  of  the  testator  to  John  Tenney  Newstead 
and  to  the  Bank  Annuities  and  cash  produced  by  the 
investment  and  accumulation  of  the  sum  of  1,980/.  paid 
into  Court  under  the  Trustee  Relief  Act,  and  also,  if 
necessary,  to  the  real  estate  of  the  testator.  The  prayer 
was  for  a  declaration  that  the  moneys  received  by 
John  Tenney  Newstead  from  the  executors  on  account 
of  the  annuity  were  assets  of  the  testator  applicable  to 
the  payment  of  his  debts,  and  for  an  account  of  the 
moneys  so  received,  and  that  John  Tenney  Newstead 
might  be  ordered  to  pay  the  same  into  Court  in  order 
that  the  same  might  be  duly  administered.  A  similar 
declaration  was  sought  as  to  the  fund  in  Court  under 
the  Trustee  Relief  Act.  And  the  bill  prayed  for  the 
transfer  of  that  fund  to  the  credit  of  the  present  cause, 
to  be  applied  in  payment  of  the  testator's  debts  in  a  due 
course  of  administration,  and  that  the  present  suit  might 
be  taken  as  supplemental  to  the  former. 


The  Defendant  John  Tenney  Newstead  by  his  answer 
stated  that  the  balance  found  in  the  certificate  of  the  23rd 
of  April,  1859,  as  due  from  William  Meehley  Newstead 
was  not  due,  and  that  the  certificate  of  31st  May,  1859, 
certifying  that  sums  amounting  to  2,012/.  Zs,  Qd.  had 
been  paid  to  William  Meehley  Newstead  on  account  of 
the  annuity,  was  incorrect  in  that  respect.  The  De- 
fendant further  stated  that  he  had  not  received  anything 
in  respect  of  his  own  annuity,  having,  in  1843,  sold  it 
to  William  Meehley  Newstead  and  Lydia  Cheadle  for 
2,000/.,  and  assigned  it  to  them  by  an  indenture  dated 
the  16th  of  Auyust,  1843;  that  the  sums  mentioned  in 
the  bill,  amounting  to  2,012/.  2s,  6d.,  were  received 
by  John  Tenney  Newstead  from  William  Meehley  New- 
stead  and  Lydia  Cheadle  as  the  price  of  his  annuity 
which  they  had  purchased  from  him. 

The 
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The  Defendants  Boord  by  their  answer  stated  that, 
previously  to  and  after  the  testator's  death,  the  De- 
fendant William  Meekley  Newstead  carried  on  the  busi- 
ness of  a  brewer  on  the  mortgaged  premises  until  1856, 
when  he  failed,  and  that  up  to  that  date  the  Plaintiffs 
had  received  interest  on  their  debt  from  him  as  the 
beneficial  owner  of  the  premises ;  that  for  many  years 
the  premises  were  an  adequate  security  for  the  debt, 
but  that,  by  reason  of  William  Meekley  Netostead's 
failure  and  the  discontinuance  of  the  brewery  business, 
the  value  of  the  premises  became  diminished. 

By  the  decree  under  appeal  it  was  declared  that  the 
sum  of  1,270/.  \Ss,  Id,  paid  into  Court  in  Fox  v. 
Newstead  was  applicable  to  the  payment  of  the  debt 
due  to  the  Plaintiffs ;  and,  as  to  the  rest  of  the  relief 
sought,  the  bill  was  dismissed  without  costs. 

The  appeal  which  first  came  on  to  be  heard  was  that 
of  the  Plaintiffs,  who  sought  to  have  the  decree  varied 
80  far  as  it  dismissed  the  bill. 


1861. 

RiDGWAT 
O. 

Newstead, 


Mr.  Bacon  and  Mr.   Hamilton  Humphreys  for  the    l^e*.  20,  23 
Plaintiffs. 

The  Defendants  attempt  to  set  up  a  case  of  laches 
against  the  Plaintiffs,  but  the  Plaintiffs  were  mort^ 
gagees,  and  were  entitled  to  enforce  all  their  remedies. 
They  have  done  so  without  any  delay  of  which  the 
Defendants  can  complain. 

They  referred  to  Davies  v.  Nicohon  (a) ;  Gillespie  v. 
Alexander  {b);  Greig  v.  Somerville (c)  ;  March  v.  Rus- 
sel(d);  Dilkes  V.  Broadmead{e). 


Mr. 


(fl)  2  De  G.Sr  J.  693. 

(6)  3  Ruu.  130. 

(c)  1  Russ.  4-  M.  338. 


(rf)  3  3ly/.4-  C.  31. 
(e)  2  Giff.  113;  2DcG. 
4-  J.  566. 
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1861.  Mr.  Elmsley  and  Mr.   Wickens  for  the  Derendant 

John  Tenney  Newstead. 

ir  the  Plaintiffs  could  BUj^tain  their  case,  it  is  one  of 
an  equitable  kind,  and  could  only  be  supported  if  on 
the  whole  it  would  be  more  equitable  to  call  on  the 
legatees  to  refund  than  to  leave  the  parties  in  the  posi  - 
tion  in  which  they  are.  A  counter  equity,  such  as  that 
of  the  legatees  having  been  allowed  to  remain  undis- 
turbed for  many  years,  and  to  regulate  their  expenses, 
and  to  contract  obligations  on  the  credit  of  the  lega- 
cies, is  sufficient  answer  to  such  an  equity  as  the  Plain- 
tiffs rely  upon. 

They  referred  to  3  ^  4  Will.  4,  c.  27  (a) ;  Bonnet/  v, 
Ridgard  (6) ;  Gregory  v.  Gregory  (c) ;  Beckford  v. 
Wade{d)\  Foster  v.  Hodgson  (e);  Sherman  v.  Sher* 
man  {/);  Clegg  v.  Edmondson  (g), 

Mr.  Selwyn  and  Mr.  Grenside  for  the  Defendants, 
the  children  of  Mrs.  Boord, 


Mr,  Bacon  in  reply. 


Judgment  reserved. 


The  Lord  Chancellor. 

Feb,  27.  The  Plaintiffs  make  out  a  prima  facie  case  for  the 

relief  prayed  by  the  facts  alleged  in  the  bill  and   not 

controverted.     A  creditor  generally  has  a  right  after  the 

death 

(«)  Sect.  27.  (e)  19  Vet,  180. 

(6)  1  Coj,  145.  (/)  2  Vern,  276. 

(c)  G.  Coop,  201 ;  Jac,  631.  {fi)  8  De  G.,  M.  *  G.  7i>7 

(<0  17  Vet.  87,  97. 
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death  of  the  debtor  not  only  to  sue  the  personal  repre-        1861. 
sentatives  of  the  debtor  wlio  have  in  their  hands  assets      ^^"^^^"^^ 
unadministered,  but  to  follow  the  assets  of  the  debtor  v. 

in  the  hands  of  a  legatee.  This  doctrine  is  fully  esta-  NswiXEAD. 
blished  by  the  cases  of  Gillespie  v.  Alexander  {a) ; 
Greig  v.  Somerville  (b) ;  March  v.  Russell  {c);  and 
Davies  v.  Nicolson  {d).  The  general  rule  was  fully  ad- 
mitted in  the  recent  case  of  Dilkes  v.  Broadmead  {e\ 
in  which  we  had  occasion  to  consider  the  exception  to 
it  from  the  assets  having  been  bonSi  fide  alienated  by 
the  legatee  to  a  purchaser  for  value. 

I  have  now  to  determine  whether  the  Defendants 
have  rebutted  the  claim.  The  first  answer,*that  there 
IS  no  evidence  of  any  assets  of  the  creditor  having  come 
into  the  hands  of  the  legatee  John  Tenney  Newstead^ 
must  I  think  be  overruled,  for,  although  there  were  not 
payments  of  the  annuity  made  to  him,  the  sum  which 
he  received  on  the  sale  of  the  annuity  must  I  think  be 
considered  as  coming  out  of  the  estate  of  Thomas 
Newstead  the  testator.  Therefore,  if  the  claim  of  the 
Plaintiffs  could  be  supported  against  John  Tenney 
Newstead,  he  is  equally  liable  as  if  he  had  received  the 
amount  of  the  sum  paid  to  him,  as  the  value  of  the 
annuity,  by  periodical  payments  of  the  arrears  of  the 
annuity. 

The  counsel  for  the  Defendants  placed  more  reliance 
on  lapse  of  time ;  and  they  strenuously  contended 
that,  without  imputing  any  laches  to  the  mortgagee 
or  his  representatives,  or  having  regard  to  any  of 
the  particular  circumstances  of  this  case,  the  right  of 

the 

(a)  3  Jluss.  130.  (rf)  2  De  G.i  J.  693. 

(6)  1  Russ,  if  MyL  338.  (e)  2  Dc  G.,  F.  ^  J.  566. 

(c)  3  MyL  4-  Cr.  31. 
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the  Plaintiffs  having  accrued  in  1842,  and  they  not 
having  taken  any  steps  to  enforce  it  till  1857,  they  are 
barred  by  the  lapse  of  fifteen  years.  Mr.  Elmsley  urged 
truly  that  this  is  an  equitable  claim,  the  legal  title  to 
the  assets  paid  to  the  legatees  being  in  the  legatees, 
subject  to  the  equitable  claim  of  the  creditors  of  the 
testator;  and  he  insisted  that  all  equitable  claims 
must  be  brought  forward  promptly.  If  he  had  added 
"before  the  rights  and  liabilities  of  others  have  been 
varied  by  the  lapse  of  time,"  I  should  have  been  disposed 
to  acquiesce  in  his  position. 

He  declined  to  give  a  definition  of  "  promptly,"  or  to 
fix  any  definite  period  of  time  within  which  the  claim 
must  be  prosecuted,— denying,  indeed,  that  twenty  years 
or  any  certain  period  can  be  named, — but  arguing  that, 
as  a  period  of  eighteen  years  has  been  held  to  be  suffi- 
cient to  bar  an  equitable  claim,  a  period  of  fifteen  years 
must  be  held  sufficient.  He  relied  on  the  cases  of 
Bonney  v.  Ridgard{a)  and  Gregory  v.  Gregory  {li). 
But  when  these  cases  are  examined,  although  lapse  of 
time  is  mentioned  as  the  reason  of  the  decision,  it  will 
be  found  that  it  was  a  lapse  of  time  which  had  varied 
the  rights  and  liabilities  of  others.  In  Bonney  v.  Rid- 
yard  (a),  Lord  Kenyouy  then  Master  of  the  Rolls,  says 
"  Here  the  many  persons  through  whose  hands  the 
property  has  passed  have  relied  on  the  undisturbed 
possession,  and  have  laid  out  considerable  sums  of 
money  in  the  improvement  of  it  upon  that  idea." 
Another  reason  given  by  him  is,  that  "  it  would  be  too 
much,  at  this  length  of  time,  to  give  the  Plaintiffs  the 
relief  required  when  the  accounts  cannot  be  taken.*' 
Therefore  he  thought  it  right  to  say  "  that  the  length  of 
time  was  a  bar  in  this  case." 

In 

(a)  1  Cox,  145,  (b)  1  Coop.  201 ;  Jac,  631. 
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In  Gregory  v.  Gregory^  Sir  William  Grant  says,  that 
in  all  the  cases  in  which  length  oF  time  has  not  been 
allowed  to  operate  against  the  title  to  (equitable)  relief, 
it  has  been  shown  that  there  has  been  a  continuance  of 
the  circumstances  under  which  the  transaction  first  took 
place. 


RiDOWAY 

o. 

Nbwstead. 


How  then  can  these  be  considered  as  authorities  to 
prove  that,  if  circumstances  remained  exactly  the  same 
as  at  the  commencement  of  the  transaction,  the  lapse 
of  fifteen  years  or  of  eighteen  years  is  of  itself  a  bar  to 
the  equitable  relief  prayed  ? 

But  although  I  cannot  accede  to  the  general  rule 
contended  for  as  to  the  effect  of  mere  lapse  of  time,  all 
circumstances  remaining  the  same,  I  am  of  opinion 
that,  in  the  present  case,  there  are  circumstances  which, 
coupled  with  lapse  of  time,  are  a  bar  to  the  equitable 
relief  prayed. 

I  by  no  means  say  that,  generally  speaking,  any 
laches  can  be  imputed  to  a  mortgagee  who,  during  any 
period  however  long,  regularly  receives  payment  of  the 
interest  of  his  mortgage  money,  if  he  quietly  relies  upon 
all  the  remedies  which  the  law  gives  in  respect  of  the 
mortgaged  land,  and  of  the  personal  liability  of  the 
mortgagor.  But,  in  the  present  case,  I  think  that  there 
are  circumstances  to  take  it  out  of  the  common  rule  as 
far  as  the  equitable  claim  against  the  legatees  of  the 
mortgagor  is  concerned. 


The  mortgage  for  3,000/.  at  6/.  per  cent,  interest, 
executed  in  1838,  was  on  buildings,  machinery  and  pre- 
mises in  which  the  mortgagor  carried  on  the  business 
of  a  brewer.  The  brewery  was  at  that  time  considered 
an  ample  security  for  the  mortgage  money,  and  it  so 

continued 
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and  after  her  decease,  to  pay  and  transfer  the  capital  to 
her  children ;  and  the  testator  gave  the  residue  of  all 
V,  the  said    monies    unto  and    equally  between    William 

Nbwitead.  Meekley  Newstead  and  Lydia  Cheadle;  and  the  testator 
constituted  them  his  residuary  devisees  and  legatees 
and  joint  executors  of  his  will. 

The  testator  died  in  November ^  1842. 

By  an  indenture  dated  February  5th,  1848,  and 
made  between  William  Meekley  Newstead  and  Lydia 
Cheadle  of  the  one  part,  and  Joseph  Fox  of  the  other 
part,  after  reciting  the  will  and  the  testator's  death,  and 
reciting  that  William  Meekley  Netostead  and  Lydia 
Cheadle  had  not  yet  been  able  to  effect  a  sale  of  the 
testator's  estates  directed  to  be  sold  by  the  will,  and 
reciting  that  the  said  William  Meekley  Newstead  and 
Lydia  Cheadle,  having  occasion  for  the  sura  of  1,000/,, 
had  requested  Fox  to  lend  them  the  same,  which  he  had 
agreed  to  do  on  the  security  of  a  bond  of  even  date,  in 
which  Thomas  William  Newstead  ]o\ne^A  as  surety,  and 
on  the  additional  security  of  the  assignment  contained 
in  the  indenture  now  in  statement :  it  was  witnessed, 
that,  in  consideration  of  1,000Z.  paid  to  them  by  FoXj 
William  Meekley  Newstead  and  Lydia  Cheadle  thereby 
bargained,  sold,  assigned,  transferred  and  set  over  to 
FoXy  his  executors,  administrators  and  assigns  ^'  all 
those  the  said  portions,  shares  and  interests  of  them 
the  said  William  Meekley  Newstead  and  Lydia 
Cheadle  and  each  of  them  as  residuary  legatees  and 
executors  under  the  said  recited  will  of  the  said  Thomas 
Newstead  deceased  as  aforesaid  of  and  in  the  monies 
in  the  said  will  directed  to  be  made  of  the  testator's 
residuary  real  and  personal  estates,  subject  to  the 
several  annuities  in  the  said  will  mentioned,  and  every 
part  and  parcel  thereof,"  to  hold  to  Fox,  his  executors, 

administrators 
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administrators  and  assigns  absolutely,  but  subject  to 

a  proviso  for  re-assignment  on  repayment  to  Fox  the  sum 

of  1,000/.  with  interest  at  bl  per  centum  on  the  5th  day  »" 

of  Aug^isi  then  next.  Nbwstbad. 

In  1856,  Fox  instituted  a  suit  against  William 
Meekley  Newstead,  Lydia  Cheadle  and  her  husband, 
and  other  Defendants,  to  enforce  payment  of  the  amount 
secured  by  the  last-mentioned  deed,  and  by  a  decree 
made  in  that  cause,  dated  the  5th  December^  1857,  it  was 
ordered,  that  John  Tenney  Newstead,  as  heir  at  law  of 
the  above-mentioned  Thomas  William  Newstead^  who 
had  made  himself  liable  as  a  surety  for  the  debt  due  to 
FoXf  should  on  paying  the  balance  stand  in  the  place 
of  Fox, 

Accordingly,  John  Tenney  Newstead  paid  off  Fox*8 
claim,  and  afterwards  prosecuted  the  suit  of  Fox  v. 
Newstead. 

Under  the  decree  in  Fox  v.  Newstead,  the  real  estate 
of  the  testator  not  specifically  devised  and  not  previously 
sold  was  sold,  and  the  purchase-money  was  paid  into 
Court  lo  the  credit  of  Fox  v.  Newstead, 

In  1857,  the  representatives  of  Thomas  Ridgway 
filed  a  bill  against  the  executors  and  trustees  of  the 
will  of  Thomas  Newstead  seeking  an  account  of  what 
was  due  on  the  mortgage  of  December,  1838,  and  that 
in  default  of  payment  the  mortgaged  premises  might 
be  sold  and  the  moneys  to  arise  from  such  sale  be 
applied  in  satisfaction  of  what  should  be  found  due, 
and  that  in  case  of  deficiency  the  same  might  be  made 
good  out  of  the  estate  of  the  mortgagor,  and  that  his 
executors    might    admit    assets,    or    that    the    usual 

accounts 
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accounts  might  be  taken  and  the  estate  administered, 
and  that  the  suit  might  be  taken  as  being  on  behalf 
of  the  Plaintiffs  and  all  other  unsatisfied  creditors  of  the 
mortgagor. 

By  the  decree  made  on  the  hearing  of  that  suit  on  the 
21st  January^  1858,  the  usual  accounts  were  directed  of 
the  amount  due  on  the  mortgage  of  1838,  and  in  default 
of  payment  the  mortgaged  premises  were  ordered  to  be 
sold  and  the  proceeds  to  be  applied  in  payment  of  the 
amount  found  due,  with  the  usual  directions  of  an  admi- 
nistration decree  in  the  event  of  a  deficiency. 

By  a  certificate  made  in  that  suit,  dated  the  23rd 
Aprils  1859,  it  was  certified  that  the  Defendants  bad 
made  default  in  payment  to  the  Plaintiffs  of  the  sum  of 
3,285/.  16^.  Id.y  which  had  been  found  due  on  the 
mortgage,  and  that  the  mortgage  premises  had  been 
sold  for  850/.,  and  that  there  remained  due  to  tlie 
Plaintiffs  upon  their  security  2,553/.  3«.  8rf.  Upon  the 
administration  accounts  a  balance  of  18,662/.  3^.  \d, 
was  certified  to  be  due  from  the  Defendant  William 
Meekley  Newstead  on  account  of  the  personal  estate  of 
the  mortgagor,  the  Chief  Clerk  having  among  other 
things  disallowed  suras  amounting  in  the  whole  to 
2,012/.  2s,  6d.  which  were  claimed  as  having  been 
paid  to  John  Tenney  Newstead  on  account  of  the  an- 
nuity bequeathed  to  him  by  the  testator,  and  also  a  sum 
of  2,000/.,  of  which  1,980/.  had  been  paid  by  the  De- 
fendants William  Meekley  Newstead  and  Lydia  Cheadle 
into  Court  under  the  provisions  of  the  Trustees  Relief 
Act  to  an  account  •*  In  the  matter  of  the  trusts  of  Thomas 
Newstead* s  will,  the  account  of  the  legacy  of  Mary 
Ann  Boord 2iX\&  her  children,"  and  had  been,  with  accu- 
mulations, invested  in  the  purchase  of  2,275/.  \Qs.  lOrf. 
£3  per  Cent.  Annuities,  which  were  still  standing  to  that 
account.  On 
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On  the  5th  of  July^  1859,  an  order  was  made  in 
the  administration  suit  on  further  consideration  direct- 
ing William  Meekley  Newstead  within  one  month  to 
pay  £18,662/.  35.  \d,  into  Court,  and  that,  in  the  event 
of  nonpayment,  the  Defendants  should  be  at  liberty 
to  take  such  proceedings  as  they  might  be  advised  for 
getting  in  the  sum  of  2,012/.  2s.  6d.  paid  to  the  said 
Defendant  John  Tenney  Newstead^  and  to  apply  to  the 
Court  respecting  the  2,275/.  \Qs.  lOrf.  £3  per  Cent. 
Annuities  standing  in  Court  in  the  matter  of  the  legacy 
of  Mary  Ann  Boord  and  her  children,  and  the  cash  in 
the  bank  on  the  like  credit,  and  any  interest  on  the  said 
annuities,  or  any  annuities  to  be  purchased  therewith. 
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On  the  4th  of  January ^  1860,  the  executors  of 
Thomas  Ridgway  instituted  the  present  suit,  stating 
by  their  bill  that  Lydia  Cheadle  died  in  October^ 
1859,  intestate  and  without  being  entitled  to  any  real 
or  personal  estate  or  effects,  and  that  no  administration 
had  been  taken  out  to  her  estate;  that  William  Meekley 
Newstead  and  Thomas  Cheadle  had  failed  to  make 
the  payment  directed  by  the  order  of  the  5th  Julyy 
1859;  that  the  Defendant  Thomas  Cheadle  remained 
out  of  the  jurisdiction  of  the  Court  in  order  to  avoid 
being  served  with  process;  that  those  Defendants 
alleged,  as  the  bill  charged  the  fact  to  be,  that  they 
were  unable  to  pay  the  said  moneys  or  any  part 
thereof,  and  tliat  the  same  could  not  be  recovered  or 
applied  in  payment  of  what  was  due  to  the  Plain- 
tiffs ;  that  the  real  estate  of  the  testator  not  specifi- 
cally devised  had  been  sold  in  the  above-mentioned 
suit  of  Fox  V.  Newstead,  but  that  the  proceeds  which 
were  in  Court  in  that  suit  were  not  sufficient  to  pay 
the  balance  still  remaining  due  to  the  Plaintiffs.  The 
bill  charged  that,  under  the  circumstances  aforesaid,  the 
Plaintiffs  were  entitled  to  resort  for  payment  of  what 
L  L  2  was 
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1861.       ivas  due  to  them  to  the  sum  oF  2,012/.  2s.  6d.  paid  out 
^^^^'"^'^       of  the  assets  of  the  testator  to  John  Tenney  Newstead 
V.  and  to  the  Bank  Annuities  and  cash  produced  by  the 

Newmead.  investment  and  accumulation  of  the  sum  of  1,980/.  paid 
into  Court  under  the  Trustee  Relief  Act,  and  also,  if 
necessary,  to  the  real  estate  of  the  testator.  The  prayer 
was  for  a  declaration  that  the  moneys  received  by 
John  Tenney  Newstead  from  the  executors  on  account 
of  the  annuity  were  assets  of  the  testator  applicable  to 
the  payment  of  his  debts,  and  for  an  account  of  the 
moneys  so  received,  and  that  John  Tenney  Newstead 
might  be  ordered  to  pay  the  same  into  Court  in  order 
that  the  same  might  be  duly  administered.  A  similar 
declaration  was  sought  as  to  the  fund  in  Court  under 
the  Trustee  Relief  Act.  And  the  bill  prayed  for  the 
transfer  of  that  fund  to  the  credit  of  the  present  cause, 
to  be  applied  in  payment  of  the  testator's  debts  in  a  due 
course  of  administration,  and  that  the  present  suit  might 
be  taken  as  supplemental  to  the  former. 

The  Defendant  John  Tenney  Newstead  by  his  answer 
stated  that  the  balance  found  in  the  certificate  of  the  23rd 
of  April,  1859,  as  due  from  William  Meehley  Newstead 
was  not  due,  and  that  the  certificate  of  31st  May,  1859, 
certifying  that  sums  amounting  to  2,012/.  2^.  Qd.  had 
been  paid  to  William  Meehley  Newstead  on  account  of 
the  annuity,  was  incorrect  in  that  respect.  The  De- 
fendant further  stated  that  he  had  not  received  anything 
in  respect  of  his  own  annuity,  having,  in  1843,  sold  it 
to  William  Meehley  Newstead  and  Lydia  Cheadle  for 
2,000/.,  and  assigned  it  to  them  by  an  indenture  dated 
the  16lh  of  August,  1843;  that  the  sums  mentioned  in 
the  bill,  amounting  to  2,012/.  2^.  Qd.,  were  received 
by  John  Tenney  Newstead  from  William  Meehley  New- 
stead  and  Lydia  Cheadle  as  the  price  of  his  annuity 
which  they  had  purchased  from  him. 

The 
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The  Defendants  Boord  by  their  answer  stated  that, 
previously  to  and  after  the  testator's  death,  the  De- 
fendant William  Meekley  Newstead  carried  on  the  busi- 
ness of  a  brewer  on  the  mortgaged  premises  until  1856, 
when  he  failed,  and  that  up  to  that  date  the  Plaintiffs 
had  received  interest  on  their  debt  from  him  as  the 
beneficial  owner  of  the  premises ;  that  for  many  years 
the  premises  were  an  adequate  security  for  the  debt, 
but  that,  by  reason  of  William  Meekley  Newstead*s 
failure  and  the  discontinuance  of  the  brewery  business, 
the  value  of  the  premises  became  diminished. 

By  the  decree  under  appeal  it  was  declared  that  the 
sura  of  1,270/.  \3s.  Id.  paid  into  Court  in  Fox  v, 
Newstead  was  applicable  to  the  payment  of  the  debt 
due  to  the  Plaintiffs ;  and,  as  to  the  rest  of  the  relief 
sought,  the  bill  was  dismissed  without  costs. 

The  appeal  which  first  came  on  to  be  heard  was  that 
of  the  Plaintiffs,  who  sought  to  have  the  decree  varied 
80  far  as  it  dismissed  the  bill. 
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Mr.  Bacon  and  Mr.   Hamilton  Humphreys  for  the    ^eb.  20, 23 
Plaintiffs. 

The  Defendants  attempt  to  set  up  a  case  of  laches 
against  the  Plaintiffs,  but  the  Plaintiffs  were  mort- 
gagees, and  were  entitled  to  enforce  all  their  remedies. 
They  have  done  so  without  any  delay  of  which  the 
Defendants  can  complain. 

They  referred  to  Davies  v.  Nicolson  (a) ;  Gillespie  v. 
Alexander {b)]  Greig  y.  Somerville{c)\  March  y.  Rus- 
sel{d);  Dilkes  v.  Broadmead{e). 

Mr. 

(fl)  2DeG.^  J.  693.  (d)  3  Mj/L  4-  C.  31. 

(6)  3  Rutt.  130.  (e)  2  Giff.  113;  2  De  G.,  F. 

(c)  1  Russ.  4-  M.  338.  ^  J.  566. 
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1861.  Mr.  Elmsley  and  Mr.   Wickens  for  the  Defendant 

^^^'^^      John  Tenney  Newstead. 

RiDGWAT  "^ 

^'  If  the  Plaintiffs  could  sustain  their  case,  it  is  one  of 

an  equitable  kind,  and  could  only  be  supported  if  on 
the  whole  it  would  be  more  equitable  to  call  on  the 
legatees  to  refund  than  to  leave  the  parties  in  the  posi  - 
tion  in  which  they  are.  A  counter  equity,  such  as  that 
of  the  legatees  having  been  allowed  to  remain  undis- 
turbed for  many  years,  and  to  regulate  their  expenses, 
and  to  contract  obligations  on  the  credit  of  the  lega- 
cies, is  sufficient  answer  to  such  an  equity  as  the  Plain- 
tiffs rely  upon. 

They  referred  to  3  ^  4  Will.  4,  c.  27  (a) ;  Bonney  v. 
Ridgard{b);  Gregory  v.  Gregory  {c);  Beckford  v. 
Wade{d);  Foster  v.  Hodgson  {e);  Sherman  v.  Sher- 
man {/);  Clegg  v.  Edmondson  (g), 

Mr.  Selwyn  and  Mr.  Grenside  for  the  Defendants, 
the  children  of  Mrs.  Boord. 


Mr.  Bacon  in  reply. 


Judgment  reserved. 


The  Lord  Chancellor. 

Feb,  27.  The  Plaintiffs  make  out  a  prima  facie  case  for  the 

relief  prayed  by  the  facts  alleged  in  the  bill  and  not 
controverted.     A  creditor  generally  has  a  right  after  the 

death 

(fl)  Sect.  27.  (e)  19  Vet,  180. 

(6)  1  Cox,  145.  (/)  2  Vern,  276. 

(f)  G.  Coop,  201 ;  Jac,  631.  {^)  8  Be  G.,  Af-  Sf  G.  7S7 

(d)  17  Vet.  87,  97. 
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death  of  the  debtor  not  only  to  sue  the  personal  repre- 
sentatives of  the  debtor  who  have  in  their  hands  assets 
unadministered,  but  to  follow  the  assets  of  the  debtor 
in  the  hands  of  a  legatee.  This  doctrine  is  fully  esta- 
blished by  the  cases  of  Gillespie  v.  Alexander  {a) ; 
Greig  v.  Somerville  {b) ;  March  v.  Russell  (c);  and 
Davles  v.  Nicolson  (d).  The  general  rule  was  fully  ad- 
mitted in  the  recent  case  of  Dilkes  v.  Broadmead  («), 
in  which  we  had  occasion  to  consider  the  exception  to 
it  from  the  assets  having  been  bon&  fide  alienated  by 
the  legatee  to  a  purchaser  for  value. 
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I  have  now  to  determine  whether  the  Defendants 
have  rebutted  the  claim.  The  first  answer/that  there 
is  no  evidence  of  any  assets  of  the  creditor  having  come 
into  the  hands  of  the  legatee  John  Tenney  Newstead^ 
must  I  think  be  overruled,  for,  although  there  were  not 
payments  of  the  annuity  made  to  him,  the  sum  which 
he  received  on  the  sale  of  the  annuity  roust  I  think  be 
considered  as  coming  out  of  the  estate  of  Thomas 
Newstead  the  testator.  Therefore,  if  the  claim  of  the 
Plaintiffs  could  be  supported  against  John  Tenney 
Newstead,  he  is  equally  liable  as  if  he  had  received  the 
amount  of  the  sum  paid  to  him,  as  the  value  of  the 
annuity,  by  periodical  payments  of  the  arrears  of  the 
annuity. 

The  counsel  for  the  Defendants  placed  more  reliance 
on  lapse  of  time ;  and  they  strenuously  contended 
that,  without  imputing  any  laches  to  the  mortgagee 
or  his  representatives,  or  having  regard  to  any  of 
the  particular  circumstances  of  this  case,  the  right  of 

the 


(a)  3  Russ.  130. 

(6)  1  Russ.  4-  iVy/.  338. 

(c)  3  A/v/.  ij-  Cr.  31. 


(d)  2  DeG,Sf  J.  693. 

(e)  2  De  G.,  F.  4-  J.  566. 
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1861.  the  Plaintiffs  having  accrued  in   1842,  and   they  not 

T^'^^^^^  having  taken  any  steps  to  enforce  it  till   1867,  they  are 

V.  barred  by  the  lapse  of  fifteen  years,    Mr.  Elmsley  urged 
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truly  that  this  is  an  equitable  claim,  the  legal  title  to 
the  assets  paid  to  the  legatees  being  in  the  legatee?, 
subject  to  the  equitable  claim  of  the  creditors  of  the 
testator ;  and  he  insisted  that  all  equitable  claims 
must  be  brought  forward  promptly.  If  he  had  added 
"  before  the  rights  and  liabilities  of  others  have  been 
varied  by  the  lapse  of  time,"  I  should  have  been  disposed 
to  acquiesce  in  his  position. 

He  declined  to  give  a  definition  of"  promptly,"  or  to 
fix  any  definite  period  of  time  within  which  the  claim 
must  be  prosecuted,— denying,  indeed,  that  twenty  years 
or  any  certain  period  can  be  named, — but  arguing  that, 
as  a  period  of  eighteen  years  has  been  held  to  be  suffi- 
cient to  bar  an  equitable  claim,  a  period  of  fifteen  years 
must  be  held  sufficient.  He  relied  on  the  cases  of 
JBonney  v.  Ridgard  (a)  and  Gregory  v.  Gregory  (//). 
But  when  these  cases  are  examined,  although  lapse  of 
time  is  mentioned  as  the  reason  of  the  decision,  it  will 
be  found  that  it  was  a  lapse  of  time  which  had  varied 
the  rights  and  liabilities  of  others.  In  Bonney  v.  Rid- 
gard {a)^  Lord  Kenyon,  then  Master  of  the  Rolls,  says 
"  Here  the  many  persons  through  whose  hands  the 
property  has  passed  have  relied  on  the  undisturbed 
possession,  and  have  laid  out  considerable  sums  of 
money  in  the  improvement  of  it  upon  that  idea." 
Another  reason  given  by  him  is,  that  "  it  would  be  too 
much,  at  this  length  of  time,  to  give  the  Plaintiffs  the 
relief  required  when  the  accounts  cannot  be  taken." 
Therefore  he  thought  it  right  to  say  "  that  the  length  of 
time  was  a  bar  in  this  case." 

In 

(fl)  1  Coj,  145,  (6)  1  CoQp.  201;  Jac,  631. 
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In  Gregory  v.  Gregory^  Sir  William  Grant  says,  that 
in  all  the  cases  in  which  length  of  time  has  not  been 
allowed  to  operate  against  the  title  to  (equitable)  relief, 
it  has  been  shown  that  there  has  been  a  continuance  of 
the  circumstances  under  which  the  transaction  first  took 
place. 

How  then  can  these  be  considered  as  authorities  to 
prove  that,  if  circumstances  remained  exactly  the  same 
as  at  the  commencement  of  the  transaction,  the  lapse 
of  fifteen  years  or  of  eighteen  years  is  of  itself  a  bar  to 
the  equitable  relief  prayed  ? 

But  although  I  cannot  accede  to  the  general  rule 
contended  for  as  to  the  effect  of  mere  lapse  of  time,  all 
circumstances  remaining  the  same,  I  am  of  opinion 
that,  in  the  present  case,  there  are  circumstances  which, 
coupled  with  lapse  of  time,  are  a  bar  to  the  equitable 
relief  prayed. 

I  by  no  means  say  that,  generally  speaking,  any 
laches  can  be  imputed  to  a  mortgagee  who,  during  any 
period  however  long,  regularly  receives  payment  of  the 
interest  of  his  mortgage  money,  if  he  quietly  relies  upon 
all  the  remedies  which  the  law  gives  in  respect  of  the 
mortgaged  land,  and  of  the  personal  liability  of  the 
mortgagor.  But,  in  the  present  case,  I  think  that  there 
are  circumstances  to  take  it  out  of  the  common  rule  as 
far  as  the  equitable  claim  against  the  legatees  of  the 
mortgagor  is  concerned. 

The  mortgage  for  3,000/.  at  5/.  per  cent,  interest, 
executed  in  1838,  was  on  buildings,  machinery  and  pre- 
mises in  which  the  mortgagor  carried  on  the  business 
of  a  brewer.  The  brewery  was  at  that  time  considered 
an  ample  security  for  the  mortgage  money,  and  it  so 

continued 
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continued  aTtcr  his  death,  when  his  son  succeeded  him 
in  the  business.  The  son  carried  on  the  business  there 
till  1856,  when  he  became  bankrupt.  The  mortgaged 
premises  were  then  sold,  and  the  highest  price  that 
could  be  obtained  for  the  whole  of  the  mortgagor's 
interest  in  them  was  850/.  As  to  part,  this  interest 
consisted  of  a  term  for  ninety-nine  years ;  and  as  to 
the  residue,  of  a  term  for  999  years.  It  was  not  till 
the  result  of  the  administration  suit  showed  the  insuffi- 
ciency of  the  security,  that  the  legatees  were  resorted 
to.  I  make  no  doubt  that  the  legal  claim  against 
the  unadministered  assets  remained  in  full  force,  but 
the  equitable  claim  against  the  legatees  I  think  was 
gone. 

The  consideration  that  this  was  a  wearing  security  is 
not  to  be  entirely  disregarded,  although  probably  an 
actuary  would  say  that  the  value  of  the  terms  was  very 
little  reduced  by  the  lapse  of  twenty  years.  But  what 
I  chiefly  rely  upon  is  the  nature  of  the  property  mort- 
gaged, which  had  acquired  a  temporary  value  from  the 
machinery  erected  upon  it,  and  the  goodwill  of  the 
trade  carried  on  in  it.  If  the  Plaintiffs  thought  that 
this  was  a  mortgage  of  "the  potentiality  of  growing 
rich  beyond  the  dreams  of  avarice,"  they  cannot,  when 
the  boilers  and  vats  produced  so  small  a  sum,  reserve 
to  themselves  the  remedy  which  they  might  have  had 
if  they  had  acted  with  prudence  and  discretion.  Inte- 
rest was  received  on  the  mortgage  for  twenty  years  at 
51.  per  cent,  a  rate  considerably  higher  than  the  current 
rate  of  interest  on  good  real  security.  From  the  sum 
which  the  mortgaged  premises  produced  at  the  sale,  it 
is  quite  clear  that  a  considerable  part  of  the  estimated 
value  at  the  time  of  the  mortgage  had  consisted  of  the 
goodwill  of  the  trade.  Indeed  there  can  be  no  doubt 
as  to  the  deterioration,  for  at  the  hearing  before  the 

Vice-Chancellor 


CASES  IN  CHANCERY. 


487 


Vice-Chancellor  an  inquiry  was  offered  on  this  subject, 
and  was  declined. 

The  Plaintiffs  having  preferred  to  receive  the  high 
interest,  which  has  been  said  by  very  high  authority 
to  be  "  another  name  for  insufficient  security,"  is  it  just 
that  they  should  now  be  allowed  to  come  upon  a  lega- 
tee who  by  the  terms  of  the  will  was  to  be  in  the  receipt 
of  an  annuity  of  1501.  a  year  for  his  maintenance,  and 
who  must  be  supposed  to  have  spent  the  amount  year 
by  year  as  he  received  it  ?  Is  not  his  situation  altered 
and  prejudiced  by  the  delay?  If  the  Plaintiffs  had 
made  their  demand  upon  him  soon  after  the  death  of 
the  testator,  he  would  have  known  that  he  could  not 
rely  upon  the  annuity  for  his  support,  and  he  would 
have  regulated  his  expenditure  and  mode  of  life  accord- 
ingly. From  the  acquiescence  by  the  mortgagees  in 
the  manner  in  which  the  estate  of  the  testator  was  ad- 
ministered, might  not  the  legatee  have  reasonably  sup- 
posed that  the  mortgagees  were  contented  with  the 
suflSciency  of 'their  security,  and  that  it  v^ould  be  absurd 
in  him  to  forbear  to  enforce  payment  of  his  annuity,  or  to 
hoard  it  up  half-year  after  half-year  lest  he  should  after- 
wards be  called  upon  to  pay  back  all  that  he  had  re- 
ceived. If  it  would  be  a  hardship  upon  the  mortgagees 
not  to  have  full  payment  of  the  mortgage  money  on 
account  of  the  trade  carried  on  in  the  mortgaged  pre- 
mises having  unexpectedly  failed,  would  there  not  be  a 
greater  hardship  on  the  legatee  if  he  were  called  upon 
to  pay  back  the  sums  which,  with  good  faith  and  without 
imprudence,  he  has  spent  in  the  support  of  his  family? 
The  mortgagees  clearly  have  no  legal,  and  I  am  of 
opinion  that  they  have  no  equitable,  claim  against  him. 


I86U 

RiDOWAY 
V. 

Nbwstead. 


This  seems  to  be  the  result  which  justice  requires 
and   I  think  it  is  consistent  with  the  principles  which 

have 
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have  guided  this  Court,  and  that  it  is  not  at  variance 
^  with  any  former  decision. 

RiDGWAY  "^ 

V, 

Newstead.  The  appeal  must  therefore  be  dismissed.  As  the 
Vice-Chancellor  refused  costs  to  the  Defendants  below 
from  the  peculiarity  of  the  case,  I  shall  dismiss  the 
appeal  without  costs,  and  direct  the  deposit  to  be  re- 
turned to  the  Appellants. 


May  1, 4.  The  second  appe.al  was  that  of  John  Tenney  New- 
steady  and  was  against  so  much  of  the  decree  as  de- 
clared that  the  money  in  Court,  in  Fox  v.  Newstead^ 
was  part  of  the  unad ministered  assets  of  the  testator. 

Mr.  Elmsley  and  Mr.  Wichens  in  support  of  the 
appeal. 

The  Appellant  is  the  transferee  of  Fox^s  mortgage, 
and  that  being  a  mortgage  by  the  devisees  was  not  sub- 
ject to  the  testator's  debts.  Creditors  cannot  follow  the 
assets  into  the  "hands  of  a  purchaser  for  valuable  consi- 
deration. The  mortgagee  was  entitled  to  presume  that 
the  mortgage  money  would  be  properly  applied.  A 
charge  for  payment  of  debts  is  one  which  implies  a 
power  to  give  receipts. 

They  referred  to  Spackman  v.  Timbrell  (a) ;  Dilkes  v. 
Broadmead  (b);  Nugent  v.  Giffard{c\  and  Page  v. 
Adam  {d). 

Mr.  Bacon  and  Mr.  Hamilton  Humphreys  for  the 
Plaintiff. 

The  mortgage  Is  not  of  the  devised  estates,  but  of 

the 
(a)  8  Sim,  253,  257.  (c)  1  Aik.  4C3. 

(6)  2   Giff.  113;   2  Pe  G.,  [d)  4  Bear.  269. 

F.  *  J.  566. 
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the  interest  of  mortgagors  in  them  under  the  will.  That 
interest  was  subject  to  the  payment  of  the  testator's 
debts.  And  whatever  power  the  charge  might  imply  to 
sell  and  give  receipts  to  a  purchaser,  it  would  not 
authorize  a  mortgage. 

They   referred   to  Moses  v.  Levi  (a)  \  Stroughill  v. 
Anstey{b)\  Devaynes  v.   Robinson  {c) ;  Ball  v.  Har^ 

Mr.  Elmsley  in  reply. 
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RlDGWAT 
V. 

Newbtead. 


The  Lord  Chancellor. 

The  question  on  this  appeal  is,  whether  the  sum  of 
1,270/.  135.  Id,  is  to  be  considered  as  part  of  the  un- 
ad ministered  assets  of  Thomas  Newstead^  the  mortgagor 
and  testator,  and  applicable  to  the  payment  of  a  mort- 
gage debt  due  to  the  Plaintiffs,  the  executors  and 
devisees  of  the  mortgagee. 

John  Tenney  Newsteadj  the  Appellant,  bought  the 
interest  of  FoXy  to  whom  the  executors  and  devisees  of 
Thomas  Newstead  executed  a  mortgage  of  property  de- 
vised by  Thomas  Newstead  to  them,  subject  to  the 
payment  of  his  debts. 

The  fund  in  question  arose  from  the  sale  of  this  pro- 
perty, and  must  be  considered  as  part  of  the  estate  of 
Thomas  Newstead^  unless. -Foa;  had  acquired  an  interest 
in  it  to  be  considered  prior  and  preferable  to  the  claim 
of  the  creditors  of  Thomas  Newstead. 


{a)  3  F.  ^  C.  359. 

(b)  1  D«  G.,  M,  c5  G.  G35. 

(f)  24  heav.  SG. 


This 

{d)  8  5«w.  485;  4  M^f.  4  C. 
264. 


May  2b, 
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This  I  think  depends  upon  the  interest  transferred  by 
the  executors  and  trustees  of  Thomas  Newstead  to  Fox, 
Had  they  sold  the  property  absolutely  to  him,  he  would 
not  have  been  bound  to  see  to  the  application  of  the 
purchase  money,  and  the  creditors  would  have  had  no 
claim  to  the  proceeds.  But  upon  examining  attentively 
the  transactions  between  the  executors  and  tiustees  of 
Thomas  Newstead  and  Fox^  and  having  regard  to  the 
language  of  the  mortgage  deed,  I  am  of  opinion  that 
the  security  given  to  Fox  was  only  upon  the  residuary 
interest  which  was  to  belong  to  the  executors  and  trus- 
tees after  payment  of  the  debts  of  the  testator.  There- 
fore the  right  of  the  Plaintiffs  was  prior  and  preferable 
to  that  of /ox,  and  is  prior  and  preferable  to  that  of 
the  Appellant.  I  bow  to  all  the  authorities  cited  by 
Mr.  Elmsley  on  behalf  of  the  Appellant;  but  I  do  not 
think  that  they  apply  to  the  facts  of  this  case  when 
fully  examined  and  ascertained. 


If  the  fund  now  in  dispute  is  part  of  the  unadnii- 
nistered  estate  of  the  testator,  I  can  entertain  no  doubt 
that  it  was  applicable  to  the  payment  of  the  debt  due 
to  the  executors  of  the  mortgagee,  and  that  the  decla- 
ration of  the  Vice-Chancellor  to  that  effect  in  this  suit 
was  quite  correct. 


I  must  therefore  adjudge  that  this  appeal  be  dismissed 
with  costs. 
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DRAKE  ..  SYMES.  ^^,27,28. 

rpHESE  were  appeals  of  Charles  Drake,  one  of  the    l^^ds  J^lt 

■^     Plaintiffs,   from    two  orders  of  Vice-Chancellor        tices. 

Wood.     One  was  made  on  the  21st  November,  1860,  One  of  several 
1.         .  1  1        TM   •     -m  •    1  *     t  i-t      X       ^      co-Plaintiffs 

directmg  that  the   Flamtitts    might   be  at  liberty   to  obtained  an 

amend  their  bill  by  striking  out  the  name  of  Graystone  ^^^L^^^f^^.^, 

Burkes  Baker,  one  of  them,  on  procuring  a  sufficient  leave  to  amend 

person  to  enter  into  a  bond  with  the  Clerk  of  Records  gj^riking^ouf his 

and  Writs  to  answer  the  costs  of  the  Defendants  up  to  name  on  his 

and  including  the  9th  of  August,  1860.     This  order  fo^thf  wistsup 

directed  the  Plaintiff  Baker  to  pay  the  costs  of  his  co-  *o  and  includ- 
_,   .     .„         1     n    1      TV  /.      1  V.    1  !•       •  1  ingthesum- 

Plamtifts  and  of  the  Defendants  of  the  application  and  mons.    The 

of  the  security.     The  original  bill  was  filed  by  Mary  WHwasaccord- 

•^  °  J  if   mgly  amended 

Brake,  together  with  the  Appellant  (who  was  her  son)  and  was  aflter- 

and    Mr.  Bak^,  against  the  directors   of  the    Inter-  Ja^uh  0^1^ 

national  Life  Insurance  Company.     In  the  suit  nume-  for  want  of 

rous  interlocutory  applications  were  made.     The  Ap-  jjeij  on  the 

pellant  had  on  behalf  of  himself  and  his  co-Plaintiffs  appeal  of  one 
,.  ,  .  .  ,     r  ...  ,  .  ,    of  theremam- 

directed  a  motion  to  be  made  for  an  injunction,  which  ing  Plaintiffs 

was  refused,  and  an  appeal  was  dismissed  with  costs,     j*"    .u  *4ij 

Expenses  were  thus  incurred  amounting  nearly  to  500/.,  Defendants 

and   at  length   Mr.  Baker,  finding  that  the  litigation  f^^her  trou-  ^ 

must  in  any  event  be  expensive,  applied  by  summons  ^led  with  the 

for  nn  order  to  amend  the  bill  by  striking  out  his  name  the  costs 

as  a  Plaintiff  on  his  giving  security  for  costs  up  to  that  8^^«u^d  extend 
°        °  •'  "^  to  the  tune  of 

time.  the  actual 

amendment  as 
regarded  the 
The  summons  was  taken  out  on  the  9th  August,  1860,  first-mentioned 

and  was  opposed  by  the  Plaintiff  Brake,  on  the  ground  j^^^j  theorder 

that  the  Plaintiff  Baker  was  colluding  with  the  Defend-  should  be 

,  .  without  preju- 

ants.     Affidavits  were  filed  as  to  this,  and  ultimately  dice  to  any 

the  order  of  the  21st  November,  1860,  now  under  appeal,  question  be- 

'  '  rr       '  tween  the  co- 

was  Plaintiffs. 


Drake 
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was  made.      Soon   afterwards  the  security  was  given 

and  the  bill  amended  by  omitting- Mr.  Bakers  name  as 

V.  a  Plaintiff. 

Stmbb. 

On  the  \Ai\i  February y  1861,  the  Defendants  obtained 
an  order  to  dismiss  the  bill  with  costs  for  want  of  prose- 
cution. 

The  Appellant  appealed  from  both  orders,  and  the 
appeals  now  came  on  together  by  leave  of  the  Court. 

Mr.  Shapter  and  Mr.  Locock  Webb  in  support  of  the 
appeals. 

A  Plaintiff  cannot  separate  himself  from  his  co- 
Plaintiffs,  and  throw  upon  the  others  the  whole  costs 
and  risk  of  the  suit.  The  amendment  could  only  be 
made  with  the  concurrence  of  all  the  Plaintifls.  At  all 
events  the  limitation  of  the  costs  to  the  9th  August  was 
wrong,  the  order  not  having  been  made  until  the  21st 
November. 

Mr.  Daniel  and  Mr.  W,  Morris  for  the  Plaintiff 
Baker. 

A  Plaintiff  does  not,  by  joining  with  others  in  insti- 
tuting a  suit,  become  bound  to  carry  it  on  longer  than 
he  thinks  fit,  but  may  retire  on  paying  the  costs 
incurred  up  to  his  retirement. 

Mr.  W.  M,  JameSy  Sir  Hugh  Cairns^  and  Mr,  Cotton 
were  for  the  Defendants. 

Mr.  Shapter  in  reply. 

The 
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The  following  cases  were  referred  to: — Holkirh  v. 
Holkirk(a);  Winthrop  v.  Murray  {b);  Small  v.  Att" 
wood(c);  The  Attorney- General  v.  Cooper  {d),  and 
Brown  y,  Sawer{e). 

The  Lord  Justice  Knight  Brucb. 

We  mean  to  leave  all  matters  entirely  open  between 
or  among  the  three  Plaintiffs.  The  only  question  now 
is^  whether  we  need  put  the  Defendants  to  any  further 
inconvenience  ?  We  think  not,  and  that  they  must  have 
their  costs  against  the  three  Plaintiffs  down  to  the  date 
of  the  order  for  removing  Mr.  Baker  from  the  record, 
and  from  that  time  against  the  two,  and  that  the  order 
should  be  without  prejudice  to  any  question  among  the 
three  Plaintiffs  or  between  any  two  of  them.  That  will 
leave  every  question  on  the  merits  among  the  three 
Plaintiffs  open,  which  we  mean  to  leave  in  that  statCr 

TTie  Lord  Justice  Turner  concurred. 


(a)  4  Madd.  50.  {d)  3  Myl.  4*  C.  258. 

(b)  7  Hare,  152.  [e)  3  Beav.  598. 

(c)  Younge,  407. 


Vol.  Ill— 4.  M  M  D.P.J. 
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JOHNSON  V.  GALLAGHER. 
JOHNSON  V.  CAZENOVE. 
Feb.  12, 19.  JOHNSON  V.  STURGIS. 

March  15. 

Before  The  HpHIS  was  an  appeal  from  a  decision  of  the  Vice- 

^""Ticzt^^'  Chancellor  of  the  Court  of  Chancery  of  the  County 

A  married  Palatine  of  Lancaster,  holding  that  the  separate  estate 

woman  living    ^^  ^  married  woman  was  applicable  to  the  payment  of  a 

apart  from  her  '^^  ^  '' 

husband,  and    demand  made  by  the  Plaintiffs,  who  were  trustees  under 

paratif  e^te  *  creditors'  deed  executed  by  upholsterers,  named  John 

carried  on  Burton  and  William  Watson,  in  respect  of  goods  sold 

trade.     After  i    •  ••          j  ^     i_ 

the  death  of  and  delivered  to  her. 

her  husband, 

tradesmen  who 

had  supplied  The  bill  stated,  that  in  1849  John  Burton  and  William 

her  with  |ooda  jfTQ^gQji^  ^yio  then  carried  on  business  in  partnership  at 
filed  a  bill  Liverpool,  being  acquainted  with  the  Defendant  Mrs. 
and*her  trus-    *^^^^  Gallagher  as  a  customer,  and  having  ascertained 

tees  for  an  that  she  was  a  married  woman  living  at  Liverpool  sepa- 
accountofher  r         i       i       i        i       i  •  i«  -mm-       i 

separate  estate,  rate  from  her  husband,  who  was  residmg  at  Manchester, 

and  pap^ment  j^j^j  ^^  whom  she  was  in  the  habit  of  making  a  small 
out  of  It  of  ^  ^  ** 

their  demands  allowance  for  his  support,  and  supposing,  therefore,  that 
for  the  price 

of  the  goods.  she 

Pending  the 

suit  she  mortgaged  the  property  which  had  been  her  separate  estate  for  valuable  con- 
sideration, to  an  extent  exceeding  its  value. 

Held,  by  the  Lord  Justice  Knight  Brucef  that  the  dealings  with  the  tradesmen 
were  not  such  as  to  give  them  any  remedy  against  the  property  which  had  been  the 
separate  estate,  and  by  Lord  Justice  Turner,  that  there  would  have  been  a  remedy 
but  that  the  mortgage  had  taken  it  away. 

Semble,  per  Lord  Justice  Turner — 

1.  That  the  separate  estates  of  married  women  are  bound  by  their  debts,  obliga- 
tions and  engagements,  contracted  with  reference  to  and  upon  the  faith  or  credit  of 
those  estates. 

2.  That  whether  they  were  so  contracted  is  to  be  judged  of  by  all  the  circum- 
sUmces  of  the  case. 

3.  That  when  a  married  woman  having  separate  estate,  and  living  apart  from  her 
husband,  contracts  debts,  the  Court  will  impute  to  her  the  intention  of  dealing  with 
her  separate  estate. 
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she  had  separate  property,  were  ia  the  habit  of  supply-        1861. 

ing  her  with  goods  to  a  large  amount  on  credit.  , 

o  o  o  Johnson 


The  bill  stated  the  particulars  of  several  purchases  of 
furniture  by  her  from  Messrs.  Burton  &  Watson;  and 
that  she  had  between  1856  and  1858  paid  284Z.  lOs. 
towards  liquidation  of  her  account,  but  that  she  refused 
to  pay  the  balance  of  372/.  2s.  6id.  The  bill  further 
stated,  that  on  February  13th,  1858,  Messrs.  Burton  & 
Watson  assigned  all  their  property  in  trust  for  their 
creditors  to  the  Plaintiffs;  that  Mrs.  Gallagher^s  hus- 
band having  died  on  October  20th,  1858,  the  Plain- 
tiffs had  brought  an  action  against  her  as  his  executrix 
de  son  tort  for  the  above  balance,  and  that  it  was  then 
ascertained,  and  was  the  fact,  that  a  deed  of  separation 
had  been  executed,  dated  the  16th  June^  1856,  and 
made  between  Mr.  and  Mrs.  Gallagher  of  the  first  part, 
Mrs.  Gallagher  of  the  second  part,  and  William  Sea- 
brook  Chalkley,  one  of  the  Defendants,  a  trustee  for 
her,  of  the  third  part.  That  by  this  deed,  after  reciting 
differences  between  her  and  her  husband  in  consequence 
of  which  they  had  long  lived  separate  from  each  other, 
and  that  Mrs.  Gallagher  had  for  some  time  past  been 
carrying  on  in  her  own  name,  with  the  privity  and  assent 
of  her  husband,  the  business  of  a  wine  merchant  at 
Liverpool,  and  that  they  had  agreed  to  live  separately, 
and  that  the  husband  should  execute  the  assignment 
and  enter  into-  the  covenant  therein  contained,  it  was 
witnessed,  that  Thomas  Gallagher  assigned  to  the  De- 
fendant Chalkley  all  and  singular  the  money,  securities 
for  money,  household  chattels,  slock  in  trade  and  per- 
sonal estate  which  the  said  Jane  Gallagher  had  acquired 
and  which  were  then  in  her  custody,  or  in  the  custody 
of  any  person  or  persons  for  or  in  trust  for  her,  and  also 
all  sums  of  money  which  were  then  due  in  respect  of 
the  said  trade  or  business,  and  all  interest  due  or  thence- 
M  M  2  forth 


V. 

Gallagher. 
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18GI.        forth  to  grow  due  upon  any  of  the  same  premises,  and 

^^^''^^^       all  the  estate  and  interest  of  him  the  said  T.  Gallagher 
Johnson  ...  . 

V.  of  and   in  the  said  premises  respectively,  to  hold  the 

Gallagher,  gj^j^g  premises  upon  the  trusts  thereby  declared  for 
converting  the  assigned  property  into  money,  and 
holding  the  same  and  the  produce  thereof  in  trust  for 
such  person  or  persons  and  for  such  intents  and  pur- 
poses as  Jane  Gallagher  should,  notwithstanding  her 
coverture,  appoint;  and  in  default  of  and  until  such 
appointment,  and  so  far  as  such  appointment  should 
not  extend,  in  trust  for  Mrs.  Gallagher  for  her  sole 
and  separate  use.  And  that  the  deed  contained  a 
covenant  on  the  part  of  the  husband  that  his  wife 
might  live  separate  from  him  and  carry  on  any  trade 
or  business  she  might  think  fit,  and  that  all  real  and 
personal  estate  to  which  she  might  become  entitled 
should  be  held  and  disposed  of  by  her  solely  as  she 
might*  think  fit;  and  a  covenant  by  the  Defendant 
Chalkley  to  indemnify  the  husband  against  his  wife's 
debts.  The  bill  stated  that,  upon  the  discovery  of  this 
deed,  the  action  was  discontinued. 

The  original  bill,  to  which  Mrs.  Gallagher  and  Mr. 
Chalkley  were  Defendants,  was  filed  in  April,  1859,  and 
sought  payment  of  the  balance  claimed  by  the  Plain- 
tiffs out  of  Mrs.  Gallagher's  separate  estate  under  the 
deed  of  separation. 

On  the  7th  of  October,  1859,  Mrs.  Gallagher  exe- 
cuted  a  bill  of  sale  of  that  date  and  made  between  Mrs. 
Gallagher  of  the  one  part  and  the  Defendant  Chalkley 
of  the  other  part,  whereby  Mrs.  Gallagher  appointed, 
granted  and  assigned  to  the  Defendant  Chalkley  all  the 
furniture,  plate,  linen,  china,  goods,  chattels  and  efTects 
in  certain  houses  specified  in  the  bill  of  sale,  being  all 
the  property  comprised  in  the  separation  deed,  free  from 

the 
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the  trusts  of  that  deed,  but  subject  to  redemption  on  1861. 

repayment  by  her  to  Chalkley  of  1,390/.  then  due  to  ^^'^^^^ 
him  from  her  and  of  any  other  moneys  in  which  she  o. 

might  thereafter  become  indebted  to  him.  allaohe^^ 

A  second  bill  of  sale  dated  the  29th  November^  1859, 
was  afterwards  executed  between  the  same  parties. 

Upon  these  bills  of  sale  being  set  up,  the  bill  was 
amended  by  stating  them  and  chaining  that  they  were 
fraudulently  and  collusively  concerted  between  the 
Defendants  to  defeat  the  Plaintiiffs*  equitable  rights. 

The  amended  bill  prayed,  that  the  bill  of  sale  might 
be  declared  fraudulent  and  void,  or  at  all  events  void  as 
against  the  Plaintiffs'  claim  on  the  Defendant  Jane 
Gallaghers  separate  estate,  and  that  the  alleged  debt 
to  the  Defendant  Chalkley  might  be  postponed  to  the 
Plaintiffs*  claim,  and  for  a  declaration  that  the  Plain- 
tiffs were  entitled  to  be  paid  the  balance  of  372/.  2$.  Q\d. 
with  interest,  and  the  costs  of  the  suit  out  of  such  parts 
of  the  separate  estate  of  the  Defendant  Jane  Gallagher 
as  were  comprised  in  the  deed  of  the  16th  June^  1856, 
and  subject  to  the  trusts  thereof,  or  out  of  any  property 
which  would  be  considered  in  equity  as  representing 
the  said  separate  estate,  and  for  a  direction  that  the 
Defendant  Clialkley  might  pay  them  accordingly  out  of 
such  separate  estate,  or  the  rents  and  profits  thereof, 
and  that  in  the  event  of  the  separate  estate  proving 
insufficient,  the  Piainlifis  might  be  declared  entitled  to 
be  paid  the  residue  out  of  any  other  property  to  which 
Jane  Gallagher  was  entitled  for  her  separate  use  during 
her  husband's  lifetime;  that  in  the  event  of  the  defi- 
ciency of  her  separate  estate,  and  if  she  should  appear 
to  have  parted  with  any  portion  thereof,  except  in  pay- 
ment of  a  separate  debt  incurred  by  her  when  covert,  it 
might   be  declared  that  she  was   personally  liable  to 

make 
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^^^""^^^      away  with  by  her  with  the  concurrence  of  the  Defend- 

JOHNSON  y  J 

r.  ant    Chalkley   after   notice   to  him   of   the    Plaintiffs' 

/Jallagher.  cii^iin  (except  such  parts  as  might  have  been  applied  for 
such  separate  debts  as  aforesaid),  the  Defendant 
Chalkley  might  also  be  declared  personally  liable ;  that, 
if  necessary,  it  might  be  declared  that  Jane  Gallagher 
had  wrongfully  obtained  possession  of  the  property, 
and  that  the  Plaintiffs  were  entitled  to  a  lien  thereon 
for  the  amount  of  their  claim,  in  priority  to  the  claim  of 
the  Defendant  Chalkley^  and  that  he  might  be  declared 
a  trustee  thereof  for  them,  and  for  an  injunction  and 
a  receiver. 

During  the  pendency  of  the  suit  the  Defendant 
Chalkley  became  bankrupt,  and  by  the  second  of  the 
above  suits  his  assignees  were  brought  before  the 
Court. 

Afterwards  on  the  Defendant  Jane  Gallagher  being 
discharged  under  the  provisions  of  the  Act  for  the  Relief 
of  Insolvent  Debtors,  and  all  her  estate  having  become 
vested  in  Mr.  Sturgis,  he  was  made  a  Defendant  by 
the  third  of  the  above  suits. 

By  the  decree  under  appeal,  dated  the  7th  May, 
1860,  it  was  declared,  that  the  separate  estate  of  Mrs. 
Gallagher  at  the  time  of  the  death  of  her  husband,  and 
that  Mrs.  Gallagher  herself,  to  the  extent  of  the  value 
thereof  at  that  date,  were  respectively  liable  to  the 
debts  of  the  Plaintiffs  and  the  other  separate  creditors 
of  Mrs.  Gallagher,  if  any,  in  proportion  to  their  re 
spective  separate  debts;  but  that,  as  to  any  separate 
debt  paid  or  satisfied  by  Mrs.  Gallagher  since  the  20th 
October,  1858,  the  day  of  the  death  of  her  husband,  she 
was  entitled  to  stand  in  place  of  the  creditors  or  cre- 
ditor whose  debts  were  so  paid  or  satisfied  to  the  extent 

of 
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declared,  that  under  the  bill  of  sale  of  the  7th  October 
the  Defendant  Chalkley  took  no  higher  interest  in  the  v, 

separate  estate  of  Mrs.  Gallagher  than  she  then  had,  ^''''A*^"^*' 
and  was  liable  to  account  for  the  value  on  that  day  of 
the  separate  estate  comprised  in  the  same  bill  of  sale 
(but  as  the  assignee  of  Mrs.  Gallagher^  and  with  the 
benefit  of  the  declaration  thereinbefore  contained  with 
respect  to  separate  debts  paid  or  satisfied  by  Mrs. 
Gallagher).  The  decree  directed,  that  the  district 
registrar-general  should  take  an  account  of  what  was 
due  to  the  Plaintiffs  and  all  other  the  separate  creditors 
of  Mrs.  Gallagher^  and  should  make  an  inquiry  of  what 
her  separate  estate  consisted  at  the  time  of  the  death 
of  her  husband,  and  what  was  the  value  thereof  on  the 
7th  October  then  last,  (the  date  of  the  bill  of  sale,)  and 
what  had  become  of  the  separate  estate  then  existing 
in  specie.  The  decree  further  directed,  that  the  sepa* 
rate  estate  then  existing  in  specie  should  be  forthwith 
sold,  with  liberty  for  Mrs.  Gallagher  and  Mr.  Chalkley, 
or  either  of  them,  to  bring  in  proposals  before  the  dis- 
trict registrar,  on  behalf  of  themselves  respectively,  to 
purchase  the  same  by  private  contract  or  otherwise. 
There  was  also  a  direction,  that  the  moneys  to  arise 
from  such  sale  should  be  paid  into  Court,  and  an 
injunction  was  directed  restraining  the  Defendants 
Mrs.  Gallagher  and  Chalkley  from  parting  with,  selling, 
pledging,  removing  or  disposing  of  the  separate  estate; 
and  the  Defendants  Mrs.  Gallagher  and  Chalkley 
were  ordered  to  pay  the  Plaintiiffs'  costs  up  to  the 
hearing. 

From  this  decision  two  appeals  were  brought,  one 
by   Mrs.   Gallagher  before    her   insolvency,   and    the 
other   after  the  insolvency    by   Mr.   Sturgis,   the  pro- 
visional 
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visional  assignee,  who,  under  the  order  of  the  Court,  filed 
a  supplemental  petition  of  appeal. 

Mr.  Follettj  Mr.  Osborne  and  Mr.  C.  Hall  for  the 
Appellants. 

In  order  to  charge  the  separate  estate  of  a  married 
woman  there  must  be  a  promise,  express  or  implied,  to 
that  effect;  Roper  on  Husband  and  Wife  (a)  and  Mr. 
JacoVs  Note  and  the  authorities  there  referred  to;  Jones 
V.  Harris  {b).  Here  she  did  not  intend  that  the  pro- 
perty should  be  charged,  and  in  such  a  case  no  charge 
will  be  created;  Re  Pugh{c).  There  is  no  case  de- 
ciding that  a  mere  contract  of  debt  raises  an  implied 
assumpsit  to  pay  out  of  separate  estate.  Murray  v. 
Bnrlee(d)\    Owens  v.  Dickenson  (e)^  and   Vaughan  v. 

Vandersteffen, 


(a)  Vol.  2,  p.  241,  242,  243. 

(b)  9  Ves.  486. 

(c)  17  Bear.  336. 
((/)  4  Sim.  82. 

(e)  Cr.  4-  Ph.  4S.  By  the 
decree  dated  June  8tb,  1842,  it 
was  referred  to  tlie  Master  to 
take  an  account  of  what  was  due 
to  the  Plaintiff  and  all  other  the 
creditors  of  the  testatrix  Mari/ 
Serves,  and  of  the  testatrix's  per- 
sonal estate,  and  to  compute  in- 
terest on  such  of  her  debts  as 
carried  interest  af^er  the  rate  of 
interest  the  same  respectively 
carried,  and  also  to  take  an 
account  of  the  personal  estate  of 
the  testatrix  which  passed  by  her 
will  come  to  the  hands  of  the 
Defendants  William  Dickinson, 
William  France  and  Michael 
Olflfield,  her  executors,  or  any 


or  either  of  them,  or  to  the  hands 
of  any  other  person  or  persons 
by  their  or  any  or  either  of  their 
order,  or  for  their  or  any  or 
either  of  their  use;  and  it  was 
ordered  that  the  testatrix's  per- 
sonal estate  should  be  applied  in 
payment  of  her  debts  and  funeral 
expenses  in  a  due  course  of  admi- 
nistration. And  it  was  referred  to 
the  Master  to  inquire  and  state 
what  parts,  if  any,  of  such  per- 
sonal estate  were  outstanding  or 
undisposed  of;  and  to  inquire 
and  state  what  real  estates  passed 
under  the  will  of  the  testatrix, 
and  to  take  an  account  of  the 
rents  and  profits  of  the  testatrix's 
real  estates  received  by  the  said 
Defendants  William  Dickinson^ 
William  France  and  Michael 
Olflfield,    or  any    or    either    of 
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Vanderstegen*a),   which    will   be    relied    upon  on    the        1861. 
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other  side,  were  all  cases  of  contracts  with  reference  to 

the  separate  estates  of  married  women.     It  has  never  o. 

been  decided  that  mere  general  dealings  will  be  suflS-      allaoher. 

cient  to  charge  such  estates.    To  raise  a  contract  to  pay 

out  of  separate  estate,  the  creditor  must  deal  on  that 

footing;    Stuart    v.   Lord   Kirkwall (b) \    Svgden    on 

Powers  (c).     Here  the  creditors  knew  nothing  about  the 

separate  estate,  they  looked  to  their  debt  being  paid  as 

former  debts  had  been.     There  was  nothing  to  exclude 

the  husband's  liability,  and  if  he  was  liable  there  could 

be  no  implied  engagement  on  the  part  of  the  wife  to  pay 

out  of  her  separate  estate ;  Nantes  v.  Corrock  (rf). 

In  the  next  place,  even  if  such  an  engagement  could 
be  implied,  it  is  not  a  charge  :  it  gives  no  right  to  the 
estate  until  a  decree  is  made  which  is  in  the  nature  of 
an  equitable  execution.  Any  dealing  with  the  property 
before  execution  is  valid ;  Bullpin  v.  Clarke  (e).  This 
is  the  first  case  in  which  a  decree  has  been  made  to 
administer  the  estate  of  a  living  person.  In  all  other 
cases  the  married  woman  had  died  before  the  institution 
of  the  suit  without  having  dealt  with  the  property. 
Contracting  a  debt  would  not  prevent  her  from  dealing 
with  her  separate  estate. 

In  the  third  place,  the  effect  of  the  husband's  death 

must  here  be  regarded.    That  event  made  her  absolute 

owner  of  the  property.    The  trust  for  separate  use  was 

at  an  end.     The  Court  cannot  create  a  separate  estate 

for 

them,  or  by  any  other  person  or  reserved. 

persons  by  their  or  any  or  either  (a)  2  Drew.  165. 

of  their  order,  or  for  their  or  any  (6)  3  Madd,  387. 

or  either  of  their  use,  with  liberty  (c)   Vol,  1,  p,  20,  6M  ed, 

tostate  special  circumstances:  and  [d)  9  Fes.  182. 

further  directions  and  costs  were  (e)  1 7  Fet.  365. 
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""^^^^^^      general  creditor. 
Johnson 

Gallagher.       They  also  referred  to  Field  v.  Sowle{a);  AyUtt  v. 
Jshton  (6). 

Mr.  Bardswell  appeared  for  the  Assignees  of  the 
Defendant  Chalhley^  made  parties  by  supplemental 
order. 

Mr.  Little  (with  whom  was  Mr.  G.  M.  Giffard)  for 
the  Plaintiffs. 

Mrs.  Gallagher  has  no  ground  for  appealing,  being 
without  interest  in  the  question.  The  property  either 
belongs  to  Mr.  Chalkley's  assignees  or  to  the  Plaintiffs 
and  the  other  creditors.  The  first  question  is,  whether 
any  debt  was  contracted  for  which  the  separate  estate 
was  liable;  and  the  next,  whether  Mr.  Chalkley's  security 
taken  after  the  institution  of  the  suit  has  defeated  the 
rights  of  the  creditors.  As  to  the  first  question,  there  is 
no  such  rule  as  that  a  contract  must  be  proved  re- 
ferring to  the  separate  estate.  A  personal  engagement 
is  sufficient,  especially  where,  as  in  the  present  case,  the 
husband's  circumstances  were  such  as  to  exclude  all 
possible  contemplation  of  his  liability;  Heatley  v. 
Thomas  {c)'y  Bullpin  v.  Clarke  {d);  Hulme  v.  Tenant  (e); 

Owens 

(a)  4  Ruu.  112.  Mr.  Kenyon,  of  counsel  for  the 

(b)  1  Afy/.  4*  Cr,  105.  Plaintiff,    this    day    came    and 

(c)  15  Ves.  596.  offered  divers  reasons  unto  the 

(d)  17  Ves,  365.  Right  Honorable  the  Lord  High 

(e)  1  Bro.  C.  C.  15.  The  Chancellor  of  Greaf  Bri/oiit,  that 
following  is  an  extract  from  the  the  minutes  made  on  the  hearing 
Registrar's  book : —  of  this  cause  on  the  28th  day  of 

Martha  Hulmet  widow  .  PItff.  July  last  may  be  yaried,  by  di- 

Richard     Tenant     and  recting  that  an  account  may  be 

Frances  his  wife,  and  taken    of   all    sums    of   money 

Thomas  Watson    .  .  .  DAs.  arising  by  sale  of  any  part  of  the 

Monday f  14  Dec.  1778,  estate  and  premises  which  were 

Whereas  Mr.   Mansfield  and  in  mortgage    to  the  Defendant 
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Owens  v.  Dickenson  ^a);  Wright  v.  Chard  {b);  Vaughan 
V,  Vanderstegen  (c) ;  Clive  v.  Carew{d).  Nor  is  the 
transaction  altered  by  the  circumstance  of  the  husband 
having  in  this  case  died  in  his  wife's  lifetime;  Fields. 
Sowle{e);  Heatley  v.  Thomas  {f).    There  being  then 
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Thomai  TFfl/ionand  Gilbert  Wat- 
son deceased,  for  securing  the  re- 
payment of  the  sum  of  1,000/. 
and  interest,  part  of  the  separate 
estate  of  the  Defendant  France* 
Tenant,  received  by  the  Defend- 
ant Thomas  Watson j  or  by  any 
other  person  by  his  order  or  for 
his  use,  and  how  the  same  has 
been  from  time  to  time  applied 
and  disposed  of,  and  also  that  the 
Master  may  inquire  whether  the 
said  Defendant  Frances  Tenant 
hath  any  other  and  what  separate 
estate,  and  how  the  same  hath  been 
from  time  to  time  disposed  of;  in 
the  presence  of  Mr.  Selwyn  of 
counsel  for  the  Defendant  Frances 
Tenantf  and  Mr.  Llot/d  of  coun- 
sel for  the  Defendant  Jamei  Wat- 
son :  Whereupon,  and  upon  hear- 
ing what  was  alleged  by  the 
counsel  for  the  said  parties,  and 
the  Defendant  Frances  Tenant, 
by  her  counsel,  proposing  to  pay 
unto  the  Plaintiff  the  interest  due 
on  his  bond  in  the  pleadings  men- 
tioned on  or  before  the  25th  day 
of  January  next,  and  the  Plain- 
tiff, by  his  counsel,  consenting  on 
such  payment  thereof  by  the  time 
aforesaid  to  accept  the  same 
without  costs,  his  Lordship  doth 
order  that  the  said  Defendant  do 
pay  such  principal  and  interest 
to  the  Plaintiff  by  the  time  afore- 
said; but  in  default  thereof  he 
doth  order  that  the  minutes  of  the 
28th  dayof  Ji/fy,  1778,  be  varied 


an 

by  directing  that  an  account  be 
taken  of  all  sums  of  money 
arising  by  will  of  any  part  of  the 
estate  and  premises  which  were 
in  mortgage  to  the  said  Defend- 
ant James  Watson  and  to  the  said 
Gilbert  Dixon  deceased,  for  se- 
curing the  repayment  of  the  sum 
of  1,000/.  and  interest,  part  of 
the  separate  estate  of  the  said 
Defendant  Frances  Tenant,  re- 
ceived by  the  said  Defendant 
Thomas  Watson,  or  by  any  other 
person  or  persons  by  his  order  or 
for  his  use,  and  how  the  same  has 
been  from  time  to  time  applied 
and  disposed;  and  also  that  the 
Master  inquire  whether  the  said 
Defendant  Frances  Tenant  hath 
any  other  and  what  separate  estate, 
and  how  the  same  hath  been  from 
time  to  time  disposed  of. 

(fl)  Cr.  8f  Fh,  48. 

(6)  4  Drew,  673. 

(c)  2  Drew,  165. 

{d)  IJ,^U.  199. 

(e)  4  Russ.  112. 

(/)  15  Km.  596.  The  follow- 
ing is  an  extract  from  the  Regis- 
trar's book ; — 

Ann  Heatletf Pltff. 

John  Thomas,  William 
Cousins,  Leonard  Cur- 
rie,  Benjamin  Shaw, 
Samuel  Kent,  James 
Willes      and      John 

WUles Dfts. 

18th  March,  1807. 

His  Honor  doth    order   and 
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an  engagement  which  but 
Chalhley  would  have  been 

decree  that  it  be  referred  to  Mr. 
Morris,  one  of  the  Masters  of 
this  Court,  to  take  an  account  of 
what  remained  due  to  the  Plain- 
tiff for  principal  and  interest  on 
the  bond  in  the  pleadings  men- 
tioned, and  to  tax  her  her  costs  of 
this  suit,  and  his  Honor  doth 
declare  that  the  estates  of  the 
Defendants  James  Willes  and  of 
WUliam  Johnson  deceased  and 
the  separate  estate  of  Sarah  John- 
son deceased  in  the  pleadings 
mentioned  were  jointly  and  seve- 
rally liable  to  pay  the  principal 
and  interest  on  the  Plaintiff's 
bond,  and  that  the  separate  estate 
of  the  said  Sarah  Johnson  is  now 
liable  to  pay  so  much  of  what 
shall  be  reported  due  to  the  Plain- 
tiffs as  shall  not  be  recovered 
from  the  estate  of  the  said  James 
Willes,  the  said  Sarah  Johnson 
having  given  a  bond  to  the  said 
WUliam  Johnson,  her  late  hus- 
band, to  indemnify  him  against 
the  Plaintiff's  demand  :  And  it  is 
ordered  that  the  same  be  an- 
swered out  of  her  estate,  an 
account  whereof  is  hereby  di- 
rected :  And  it  is  ordered  that  the 
said  Master  do  take  an  account  of 
the  separate  estate  of  the  said 
Sarah  Johnson  to  which  she  was 
entitled  by  virtue  of  the  settle- 
ment in  the  pleadings  stated  come 
to  the  hands  of  the  Defendants 
John  Thomas  and  James  Willes 
her  executors,  or  to  the  hands  of 
the  Defendants  Leonard  Currie, 
Benjamin  Shato  and  Samuel  Kent 
the  assignees  of  the  said  Jama 
Willes,  or  any  of  them,  or  to  the 


for  the  mortgage  to  Mr. 

the  separate  estate,  could 

his 

hands  of  any  other  person  or  per- 
sons by  their  or  any  or  either  of 
their  order,  or  for  their  or  any  or 
either  of  their  use;  and  as  to 
what  on  the  said  account  shall 
appear  to  have  come  to  the 
hands  of  the  said  James  WiUes 
the  Plaintiff  is  to  be  at  liberty  to 
go  in  under  the  commission  of 
bankruptcy  awarded  against  him, 
and  receive  a  satisfaction  for  the 
same  in  proportion  with  the  rest 
of  the  creditors  seeking  relief 
under  the  said  commission,  but 
so  as  not  to  disturb  any  dividend 
already  made:  And  it  is  ordered 
that  so  much  as  shall  appear  to 
have  come  to  the  hands  of  the 
Defendant  John  Thomas  and  the 
Defendants  the  assignees  of  the 
said  bankruptcy  be  answered  by 
them  respectively :  And  it  is  or- 
dered that  the  aaid  Master  do 
inquire  whether  the  said  Sarah 
Johnson  left  any  debt  owing  at 
her  death,  other  than  the  debt 
owing  to  the  Plaintiff)  and 
whether  her  funeral  expenses 
have  been  paid,  and  for  that  pur- 
pose the  said  Master  is  to  cause 
an  advertisement  to  be  published 
in  the  London  Gagetie,  and  such 
other  publid  papers  as  he  shall 
think  proper,  for  the  creditors  of 
the  said  Sarah  Johnson  to  come 
in  before  him  and  prove  their 
debts,  and  he  is  to  fix  a  peremp- 
tory day  for  that  purpose,  and 
such  of  them  as  shall  not  come  in 
and  prove  their  debts  by  the  time 
so  to  be  limited  are  to  be  excluded 
the  benefit  of  this  decree ;  and  in 
case  the  Master  shall  find  that  no 
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his  security  prejudice  the  rights  of  the  creditors.     Now        186L 

he  of  course  had  no  rierht  against  Mrs.  Gallaqher  per-      - 

^  P  ^^         tr  Johnson 

sonally  until  the  determination  of  the  coverture,  when 

in 


Gallagher. 


debts  remain  due  from  the  estate 
of  the  said  Sarah  Johnson,  it  is 
ordered  and  decreed  that  he  do 
take  an  account  thereof  and  com- 
pute interest  on  such  of  them  as 
carry  interest  after  such  rate  of 
interest  as  the  same  respectively 
carry:  And  it  is  ordered  that  the 
said  Master  do  take  an  account 
of  what  is  due  to  the  estate  of  the 
said  Sarah  Johnton  for  principal 
and  interest  in  respect  of  the  said 
mortgage  made  to  James  Willes, 
as  in  the  pleadings  mentioned : 
And  it  is  ordered  that  the  said 
Defendant  James  Willes  and  the 
Defendants  Leonard  Currier  Ben- 
jamin Shaw  and  Samuel  Kent  do 
proceed  to  sell  the  leasehold  pre- 
mises comprised  in  the  said  mort- 
gage; and  out  of  the  money  arising 
by  such  sale,  not  exceeding  the 
principal  and  interest  due  on  the 
mortgage,  and  what  shall  be  owing 
on  the  accounts  of  the  separate 
estate  of  the  said  Sarah  Johnson 
hereinbefore  directed,  it  is  ordered 
that  so  much  of  what  shall  be  re- 
ported due  to  the  Plaintiff  as 
shall  not  be  recovered  from  the 
estate  of  the  said  James  Willes 
the  bankrupt,  and  what  shall  be 
reported  due  to  the  other  cre- 
ditors, if  any,  of  the  said  Sarah 
Johnson,  be  paid  in  a  course  of  ad- 
ministration ;  and  thereout  also 
it  is  ordered  that  the  costs  of  this 
suit  of  the  Defendants,  except  the 
Defendant  James  Willes,  to  be 
taxed  by  the  Master  be  paid  :  And 


it  is  ordered  that  the  residue,  if 
any,  of  what  shall  be  found  due 
in  respect  of  the  mortgage  be 
paid  to  the  Defendant  John 
Thomas  as  executor  of  the  said 
Sarah  Johnson ;  and  in  case  the 
money  to  arise  by  such  sale  shall 
exceed  the  amount  of  what  shall 
be  reported  due  in  respect  of  the 
mortgage,  it  is  ordered  that  the 
surplus  thereof  be  paid  to  the 
Defendants  Leonard  Cwrie,  Ben- 
jamin Shaw  and  Samuel  Kent, 
the  assignees  of  the  said  bankrupt: 
And  it  is  ordered  that  the  Receiver 
appointed  to  receive  the  rents  and 
profits  of  the  estate  in  question  be 
continued  and  pass  his  accounts 
before  the  Master,  and  from  time 
to  time  pay  the  balance  which 
shall  be  reported  due  from  him 
into  the  bank  with  the  privity  of 
the  Accouutant-General  of  this 
Court,  to  be  placed  to  the  credit 
of  this  cause,  subject  to  the  fur- 
ther order  of  this  Court;  and  for 
the  better  taking  of  the  said 
accounts  the  parties  are  to  produce 
before  the  Master  upon  oath  all 
deeds,  papers  and  writings  in 
their  custody  or  power  relating 
thereto,  and  are  to  be  examined 
upon  interrogatories  as  the  said 
Master  shall  direct,  who,  in 
taking  the  said  accounts,  is  to 
make  unto  the  parties  all  just 
allowances ;  and  any  of  the  par- 
ties are  to  be  at  liberty  to  apply 
to  this  Court  as  there  shall  be  oc- 
casion. 
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in  January^  1859,  he  changed  his  position  and  acquired 
a  personal  right  against  her.  The  assignment  of  Oc- 
tober,  1849,  was  made  in  respect  of  this  debt,  and  Is 
relied  upon  as  annihilating  the  claims  of  the  creditors 
on  the  separate  estate.  But  it  was  beyond  her  power, 
after  becoming  discovert,  to  alter  the  rights  which  in 
her  position  as  a  married  woman  with  separate  property 
she  had  created  in  favour  of  her  separate  creditors. 

Greatley  v.  Noble  {a);  Burke  v.  Tuite{b)\  Tullett  v. 
Armstrong  {c)  y  Allen  v.  Papworth  {d),  and  Anon.(e), 
were  also  referred  to. 


Mr.  Follett  in  reply. 


(a)  3  Madd.  79. 

(b)  1  Ir.  Eg.  8f  Law  Rep. 
467. 

(c)  4  Beav.  319. 

(d)  1  Vet.  ten.  163. 

(O  18  Vet.  258.  This  is  the 
case  of  Bruere  v.  Pemberton, 
Reg.  Lib.  1810.  fol.  1365. 
From  which  it  appears  that  the 
circumstances  were  as  follows : — 

The  testatrix  died  before  her 
husband,  and  by  will  disposed  of 
certain  separate  estates,  over 
which  by  a  separation  deed  she 
had  a  power  of  disposition,  and 
she  directed  her  debts  to  be  paid 
thereout. 

By  the  Master's  report,  dated 
24th  Junet  1811,  it  appeared 
that  the  testatrix  died  married, 
and  (by  the  third  schedule)  that 
she  left  debts  by  bond  and  simple 
contract  to  a  large  amount. 

The  decree  directed  payment 
of  certain  sums  into  Court,  and 
the  sale  of  2,311/.  lOs.  9d.  Bank 


Judgment  reserved. 


Tfie 

£3  per  Cent,  and  9,437/.  Oj.  7d. 
Reduced  Bank  Annuities  stand- 
ing to  credit  of  the  cause,  and 
that  the  proceeds  should  be  paid 
into  the  bank,  and  that  out  of 
money  so  paid  in  the  subsequent 
costs  to  solicitors  should  be  paid, 
and  that  in  case  the  money  so  to 
arise  should  not  be  sufficient  for 
payment  of  the  principal  of  tes- 
tatrix's debts,  the  Master  was  to 
apportion  the  residue  of  the 
money  to  arise  from  such  sale  as 
aforesaid  (after  payment  there- 
out of  the  costs  to  be  taxed  as 
aforesaid),  and  also  a  sum  of 
451/.  9t.  Id.,  together  with  any 
cash  in  the  bank  or  to  be  paid 
into  bank  in  the  cause,  or  to  be 
received  for  dividends  rateably 
among  the  several  creditors  named 
in  third  schedule  to  the  report 
according  to  the  amount  of  the 
principal  of  the  said  debts  therein 
set  forth. 
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The  LoRb  Justicb  Knight  Bruce.  1861. 

Previously  to  the  year  1866,  and  in   that  year,  a      Johnson 
married   woman   living   at   Liverpool  apart  from   her  «'• 

•  /•  \JALLA0HER. 

husband   purchased  goods  on  several   occasions  from     ^orch  15. 
a  firm  of  upholsterers  there.     She  bought  the  goods  on 
credit  and  from  time  to  time  paid  them  sums  of  money 
on  account;  by  which  means  all  the  goods  that  she 
bought  before  1856  were  within  a  mere  trifle  paid  for, 
and  those  bought  in  that  year  were  in  part  paid  for,  but 
in  respect  of  the  last  (those  purchased  in  1856)  there 
remained  and  still  remains  a  considerable  sum  (amount- 
ing to  several  hundred  pounds)  unsatisfied;    To  recover 
which  last-mentioned  sum  this  suit  was  instituted   by 
the  assignees  of  the  estate  of  the  sellers,  from  whom  the 
purchaser  did  not  obtain  an'y  of  the  goods  by  means  of 
any  fraud  or  deception.     The  sellers  were  aware  from 
the  commencement  of  their  dealings  with  the  purchaser 
and   throughout  of  the   fact  of  her  being  a  married 
woman  living  apart  from   her  husband,  whose  home 
seems  to  have  been  all  along  at  Manchester^  and  her's 
continually  at  Liverpool.     He  was  maintained  in  part, 
if  not  wholly,  by  means  of  an  allowance  which  she  made 
him,  nor  was  he  in  any  manner  liable  for  the  price  or 
value  of  the  goods,  or  any  part  of  it.     In  every  sense  a 
stranger  to  the  transactions  which  have  been  mentioned, 
he  died  in  the  year  1858,  before  the  commencement  of 
the  suit.     His  wife,  a   Defendant   before  us,  did   not 
become  indebted  for  the  goods  or  their  price  or  value, 
for  she  was  incapable  of  any  such  contract  during  the 
marriage,  and  she  did  not  so  contract  after  his  death ; 
and  if  she  had  never  been  a  married  woman,  and  the 
other  facts  had  been  as  they  were,  she  would  not  have 
become  indebted  to  the  furnishers  of  the  goods  or  the 
Plaintijffs  upon   a  written  contract  or  otherwise   than 
simply  and  merely  for  the  price  or  value  of  goods  sold 
and  delivered. 

It 
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1861.  It  happened^  that  in  the  year  1856,  previously  to  the 

,     ""  transactions  already  mentioned  of  that  year,  the  lady, 

Johnson  •'  ,  j       '  j' 

V,  Jane  Gallagher  by  name,  acquired  by  means  of  a  settle- 

ALLAOHKR.  ^^^^  somc  propcFty  for  her  separate  use,  and  the  object 
of  the  present  litigation  is  to  subject  that  property  to 
the  payment  of  the  price  of  the  goods  bought  in  that 
year,  so  far  as  unpaid.  If  for  this  purpose  it  was  neces- 
sary for  the  Plaintiffs  to  prove  a  specific  or  an  express 
mortgage  or  appointment,  direction,  agreement  or  decla- 
ration upon  the  part  of  Mrs.  Gallagher^  charging  or 
purporting,  professing,  promising  or  contractbg  to 
charge  her  separate  property  or  part  of  it,  the  case  of 
•  the  Plaintiffs  has,  I  think,  wholly  failed.  For  in  this 
respect  the  documentary  evidence  is  none,  and  the  other 
evidence  (if  writing  be  assumed  to  be  unnecessary)  ap- 
pears to  me  too  vague,  too  weak,  and  too  thoroughly 
unsatisfactory  to  be  of  any  weight  or  account.  The 
case  of  the  Plaintiffs  therefore,  if  it  can  be  supported  at 
all,  must  in  my  judgment  rest  on  the  mere  fact,  that 
when  the  Defendant  Mrs.  Gallagher  bought  the  goods 
of  1^56  she  was  a  married  woman,  having  separate 
property  and  living  apart  from  her  husband,  who,  a 
stranger  to  the  purchase,  was  not  liable  wholly  or  par- 
tially for  the  goods,  or  their  price  or  value.  Such  a 
state  of  circumstances,  whether  the  sellers  when  selling 
were  aware  or  unaware  that  she  had  property  settled  to 
her  separate  use,  was  and  is  in  my  judgment  insufficient 
to  charge  her  or  it,  and  I  think  the  bill  should  stand 
dismissed. 

The  Lord  Justice  Turner. 

This  appeal  from  the  Duchy  Court  of  Lancaster  brings 
before  us  questions  of  great  importance  as  to  the  rights 
and  remedies  of  the  creditors  of  married  women  against 
their  separate  estates,  all  the  cases  supposing,  as  was 

observed 
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observed  by  Lord  Cottenham  in  Owens  v.  Dickenson^a),        1861. 

that  married  women  having  such  estates  can  have  ere-      '-^''^^ 
,.  ,  Johnson 

d  I  tors  also.  p. 

Gallagher. 

Before  entering  into  the  facts  of  the  case  it  may  be 
as  well  to  consider  the  nature  and  extent  of  the  rights 
and  remedies  of  such  creditors  as  established  by  the 
decisions  of  the  Courts  of  Equity  or  by  conclusions 
which  may  fairly  be  drawn  from  those  decisions.  It  is 
to  be  observed  in  the  first  place  that  the  separate  estate, 
against  which  these  rights  and  remedies  exist  and  are  to 
be  enforced,  is  the  creature  of  Courts  of  Equity,  and 
that  the  rights  and  remedies  themselves,  therefore,  can 
exist  and  be  enforced  in  those  Courts  only.  The 
Courts  of  Law  recognize  in  married  women  no  separate 
existence,  no  power  to  contract,  and,  except  for  some 
collateral  and  incidental  purposes,  no  possession  or  en- 
joyment of  property  separate  and  apart  from  their  hus- 
bands. They  deny  to  married  women  both  the  power 
to  contract  and  the  power  to  enjoy.  Courts  of  Equity 
on  the  other  hand  have  through  the  medium  of  trusts 
created  for  married  women  rights  and  interests  in  pro- 
perty, both  real  and  personal,  separate  from  and  inde- 
pendent of  their  husbands.  To  the  extent  of  the  rights 
and  interests  thus  created,  whether  absolute  or  limited, 
a  married  woman  has  in  Courts  of  Equity  power  to 
alienate,  to  contract  and  to  enjoy;  in  fact,  to  use  the 
language  of  all  the  cases  from  the  earliest  to  the  latest, 
she  is  considered  in  a  Court  of  Equity  as  a  feme  sole 
in  respect  of  property  thus  settled  or  secured  to  her 
separate  use.  It  is  from  this  position  of  married  women, 
and  from  the  rights  and  powers  incident  to  it,  that  the 
claims  of  creditors  against  separate  estates  of  married 
women  have  arisen. 

It 
(a)  Cr.  ^  PL  54. 

VoL  III~4.  N  N  D.F.J. 
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1861.  It  has  not,  so  far  as  I  am  aware,  ever  been  disputed 

"t^^"^^      that  married  women  may  incumber  their  separate  estates 
Johnson  ''  / 

V,  by  mortgage  or  charge.     When  any  question  has  ansen 

on  such  securities,  the  question  has  been,  not  on  the 
right  to  create  the  security,  but  upon  the  circumstances 
under  which  it  has  been  created,  as  in  Mores  v.  Huish  (a), 
a  case  which  I  take  to  have  been  decided  wholly  upon 
the  circumstances.  Again,  there  are  very  many  cases, 
of  which  Norton  v.  Turvill  (6)  ;  Stanford  v.  Mar- 
shall (c)]  Peacock  V.  Monk(d);  Hulme  v.  Tenant  (e); 
Dillon  V.  Grace  {f);  Heatley  v.  Tfiomas(ff);  BuUpin  v. 
Clarke  (A) ;  Field  v.  Sowk  (i),  and  Stuart  v.  Lord  Kirk- 
wall(k)  are  some,  which  have  established  that  the  bonds, 
bills  of  exchange  and  promissory  notes  of  married  women 
are  payable  out  of  their  separate  estates.  There  has, 
indeed,  been  much  question  as  to  the  mode  in  which 
these  instruments  take  effect  against  the  separate  estate, 
a  point  to  which  I  shall  presently  advert,  but  that  in 
some  mode  or  other  they  take  effect  against  it  cannot 
upon  the  authorities  be  denied.  It  has  been  a  more 
disputed  and  is  a  more  doubtful  question  whether  the 
separate  estates  of  married  women  are  liable  for  their 
general  engagements,  such  as  tradesmen's  bills  and 
claims  of  that  description.  Looking  at  this  question 
without  reference  to  authorities,  it  is  difficult  to  see  upon 
what  ground  debts  of  this  class  can  be  distinguished 
from  debts  of  the  class  to  which  I  have  last  referred, 
what  distinction  there  can  for  this  purpose  be  between 
debts  by  specialty  and  debts  by  simple  contract,  and 
still  more,  what  distinction  there  can  be  between  simple 

contract 

(a)  5  Vei.  692.  (/)  2  Sch.  if  Lef.  456. 

(6)  2  P.  Wm»,  144.  {g)  15  Fes.  596;  and  tee  anU, 

(c)  2  Atk.  68.  p,  503,  note  (f). 
{d)  2  Ve$.  ten.  190.  (h)  17  Vet.  365. 

(e)  1  Bro.  C.  C.  15;  and  tee  (i)  4  Rutt,  112. 

nnte,  p.  502,  note  (e).  {k)  3  Madd,  387. 
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contract  debts  of  different  descriptions ;  and  if  no  sound  1861 
distinction  can  be  drawn  between  the  different  classes 
of  debts,  the  authorities  which  apply  to  the  one  class 
must,  as  it  should  seem,  govern  the  other.  I  may  add, 
toOy  that  the  cases  which  have  been  most  adverse  to  the 
separate  estates  of  married  women  being  affected  by 
their  general  engagements  do  not  seem  to  me  to  furnish 
any,  or  at  all  events  any  satisfactory,  grounds  on  which 
a  distinction  between  the  different  classes  of  debts  can 
be  vested,  or  explain  on  what  it  can  proceed. 

With  reference  to  the  authorities  upon  this  question, 
the  case  of  Hulme  v.  Tenanted)  may  well  be  con- 
sidered as  a  resting  place.  Before  the  decision  of  that 
case,  there  were  not,  so  far  as  I  have  been  able  to  find, 
many  authorities  bearing  distinctly  upon  this  question. 
The  case  of  Kenge  v.  Delavall(b)  rather  suggests  that 
the  creditors  might  than  decides  that  they  would  have  a 
claim  against  the  separate  estate.  In  Clerk  v.  Miller  {c\ 
the  wife  by  her  answer  had  submitted  to  pay;  but  it  is  to 
be  observed,  that  the  only  doubt  suggested  by  the  Court 
ID  that  case  was,  whether  upon  a  mere  parol  promise  to 
pay  tradesmen  the  wife's  lands  could  be  subjected  to  lia- 
bility ;  no  doubt  is  suggested  but  that  her  personal  estate 
would  be  liable.  In  Hulme  v.  Tenanted),  however,  it  was 
distinctly  laid  down  by  Lord  RosslyUj  that  the  separate 
estates  of  married  women  were  liable  for  their  general 
engagements.  This  case  was  followed  by  The  Duke  of 
Bolton  V.  Williams (d) J  which  has  been  relied  on  in 
some  of  the  subsequent  cases  in  support  of  the  position, 
that  the  separate  estate  is  not  liable  for  general  engage- 
ments, but  on  examming  that  case  it  does  not  seem  to 

me 

(a)  1  Bro.  C.  C.  15 ;  and  tee  (c)  2  Atk,  379. 
ante, p.  502,  note  (e).                            (d)  4  Bro,  C.  C.  297;  2  Vet. 

(b)  1  Vem.  326.  jtin.  138. 

N  N  2 
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tne  at  all  to  have  decided  the  question.  It  was  a  bill  of 
inlerpleader  filed  by  the  Duke  of  JBolton,  whose  estate 
was  charged  with  an  annuity,  against  the  annuitant  and 
other  parties  to  whom  the  annuitant  had  granted  other 
annuities :  it  was  held,  that  the  annuities  thus  granted 
were  void  by  the  statute,  and,  which  is  by  no  means  un* 
important,  that  the  grantees  of  the  void  annuities  had  no 
lien  or  charge  upon  the  annuity  charged  on  the  estate. 
There  was  no  question,  therefore,  before  the  Court  as  to 
the  arrears  of  that  annuity.  It  is  true  that  there  are 
dicta  to  be  found  in  that  case  as  to  the  married  woman 
not  being  liable  to  repay  the  consideration  money,  but 
then  it  must  be  remembered  that  the  right  to  recover 
the  consideration  money  for  a  void  annuity  proceeds 
upon  an  implied  assumpsit  which  the  law  raises  inde* 
pendently  of,  and  indeed  in  opposition  to,  the  actual 
contract,  and  it  may  well  be  that  a  Court  of  Equity 
would  not  follow  the  law  to  that  extent,  although  it 
would  hold  the  separate  estate  liable  for  the  married 
woman*s  actual  engagements.  That  the  decision  was 
not  intended  to  impugn  the  doctrine  laid  down  in  Hulme 
V.  Tenant  (a)  is,  I  think,  clear,  for  in  Milnes  v.  Bu8k(b\ 
I  find  the  same  learned  Judge  who  decided  the  case  of 
The  Duke  of  Bolton  v.  Williams  {c)  expressing  himself 
thus  as  to  the  liabilities  of  married  women  having  sepa- 
rate estates,  ^'as  to  all  her  debts  and  engagements,  with 
regard  to  that  she  shall  be  answerable  as  a  feme  sole." 


Passing  by  the  case  of  Whistler  v.  Newman  (d), 
which  seems  to  have  proceeded  on  the  ground  of  a 
counter  equity  in  the  married  woman  against  the  trusr 
tees,  and  the  case  of  Mores  v.  Huish{e),  to  which  I 

have 

(a)  1  Bro  C.  C.  15 ;  and  see     jun,  138. 
ante,  p,  502,  note  (e).  {d)  4  Vet.  129. 

(6)  2  Vet.jun.  498.  {e)  5  Ves.  692. 

(c)  4  Bro.  C.  C.  297 ;  2  Ve$. 


Johnson 


Gallagher. 
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have  already  adverted,  we  come  to  the  very  important  1861. 
case  of  Jones  v.  Harris  (a),  in  which  Lord  Eldon,  re- 
ferring, as  I  presume,  to  Whistler  v.  Newman  (6)  and  r. 
Mores  v.  Huish{c),  or  perhaps  to  Sockett  v.  Wray{d), 
speaks  of  the  doctrine  in  Hulme  v.  Tenant  {e\  that  a 
married  woman  may  charge  her  separate  estate  in  other 
forms  than  those  prescribed  by  the  instrument  creating 
the  estate  as  having  been  shaken,  and  expresses  a  doubt 
whether,  because  a  man  contracts  with  a  married  woman, 
the  Court  would  consider  him  in  all  events  as  contract- 
ing with  her  in  respect  of  her  separate  estate,  and  ulti- 
mately decided  that  the  consideration  paid  to  a  married 
woman  in  respect  of  an  annuity  void  by  the  statute 
could  not  be  recovered  from  her  separate  estate.  It  is 
to  be  remembered,  however,  that  in  that  case  the  attempt 
was  to  charge  the  separate  estate*  under  the  same  cir- 
cumstances in  which  the  right  to  charge  it  had  been 
denied  in  Duke  of  Bolton  v.  Williams  [f)f^nA  that  Lord 
Eldon  did  not  intend  in  Jones  v.  Harris  (b)  to  impugn 
the  decision  in  Hulme  v.  Tenant  {e),  by  throwing  the 
great  weight  of  his  opinion  into  the  scale  against  it, 
may,  I  think,  be  fairly  collected  from  what  fell  from 
him  in  the  case  of  Parkes  v.  White (g),  in  which  case,  if 
I  have  rightly  understood  his  observations,  he  rather 
complains  of  the  decision  in  Whistler  v.  Newmanijb)  as 
not  having  been  in  conformity  with  the  earlier  autho- 
rities. 

Since  the  case  of  Jones  v.  Harris  (a),  there  is  not,  so 
far  as  I  am  aware,  any  case  opposed  in  any  degree  to 
the  doctrine  of  the  separate  estate   being  liable   for 

general 

(fl)  9  Ves.  493.  ante,  p.  502,  note  (e). 

(6)  4  Ves.  129.  (/)  4  Bro.  C.  C.  297 ;  2  Feu 

(c)  5  Fet,  693.  jun.  138. 

(d)  4  Bro.  C.  C.  483.  (g)  11  Fes.  209. 
(0  1  Bro.  C,  C.  15;   and  see 
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general  engagements,  except  the  case  of  Aguilar  r* 
Affuilar(a),  which  followed  Jones  v.  Harris  (b),  and  the 
dicta  of  Sir  John  Leach  in  Greatley  v.  Noble  (c)  and 
Stuart  V.  Lord  Kirhwall  (d) ;  and,  on  the  contrary,  the 
cases  of -Sfttrray  V.  Barlee{e)\  Owens  y.  Dickenson {/); 
Burke  V,  Tuiteiff);  Vavghan  v.  Vanderstegen  (h),  and 
Wright  v.  Chard  {i)  contain  very  decisive  dicta  in 
favour  of  such  liability. 

The  weight  of  authority,  therefore,  seems  to  me  to 
be  in  favour  of  the  liability.  I  think  too  that  the  prin- 
ciple on  which  all  the  cases  proceed,  that  a  married 
woman  in  respect  of  her  separate  estate  is  to  be  consi- 
dered as  a  feme  sole,  is  also  in  favour  of  it ;  and  upon  the 
whole,  therefore,  I  have  come  to  the  conclusion  that  not 
only  the  bonds,  bills  and  promissory  notes  of  married 
women,  but  also  their  general  engagements,  may  affect 
their  separate  estates,  except  as  the  Statute  of  Frauds 
may  interfere  where  the  separate  property  is  real  estate. 

I  am  not  prepared,  however,  to  go  the  length  of 
saying  that  the  separate  estate  will,  in  all  cases,  be 
affected  by  a  mere  general  engagement.  The  cases  of 
Jones  V.  Harris  (b)  and  Aguilar  v.  Aguilar  (a)  show 
that  the  engagement  which,  if  the  married  woman  was  a 
feme  sole,  the  law  would  create  for  repayment  of  the 
consideration  of  a  void  annuity  would  not  affect  it.  It 
seems  to  follow,  that  to  affect  the  separate  estate  there 

roust 

(a)  5  Madd,  414.  (g)  19  Ir.  Eg.  4*   Law  Rep. 

lb)  9  Vet.  493.  467. 

(0  3  Madd  79.  (h)  2  Drew,   165,  289,  363, 

(d)  3  Madd,  387.  408. 

(0  3  Myl.  if  K.  209.  (i)  4  Drew,  673. 

(/)  CV.  4-  PA.  48. 
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must  be  sometliing  more  than  the  mere  obligation  which        1861. 

the  law  would  create  in  the  case  of  a  sinde  woman,      i^^"^' 

^  Johnson 

What  that  something  more  may  be  must,  I  think,  ^  r. 
depend  in  each  case  upon  the  circumstances.  What 
might  affect  the  separate  estate  in  the  case  of  a  married 
woman  living  separate  from  her  husband  might  not,  as 
I  apprehend,  affect  it  in  the  case  of  a  married  woman, 
living  with  her  husband.  What  might  bind  the  sepa- 
rate estate,  if  the  credit  be  given  to  the  married  woman 
would  not,  as  I  conceive,  bind  it  if  the  credit  be  not  so 
given.  The  very  term  "general  engagement,"  when 
applied  to  a  married  woman,  seems  to  import  something 
more  than  mere  contract,  for  neither  in  law  nor  in  equity 
can  a  married  woman  be  bound  by  contract  merely; 
AyUtt  V.  Ashton(a). 

According  to  the  best  opinion  which  I  can  form  of  a 
question  of  so  much  difficulty,  I  think  that,  in  order  to 
bind  the  separate  estate  by  a  general  engagement,  it 
should  appear  that  the  engagement  was  made  with  re- 
ference to  and  upon  the  faith  or  credit  of  that  estate, 
and  that  whether  it  was  so  or  not  is  a  question  to  be 
judged  of  by  this  Court  upon  ail  the  circumstances  of 
the  case.  Lord  Lanffdale,  addressing  himself  to  this 
question  in  Tullett  v.  Armstrong  (6),  expresses  himself 
thus :— "  It  is  perfectly  clear  that  when  a  woman  has  pro- 
perty settled  to  her  separate  use,  she  may  bind  that  pro- 
perty without  distinctly  stating  that  she  intends  to  do 
so.  She  may  enter  into  a  bond,  bill,  promissory  note  or 
other  obligation,  which,  considering  her  state  as  a  mar- 
ried woman,  could  only  be  satisfied  by  means  of  her 
separate  estate,  and  therefore  the  inference  is  conclusive 
that  there  was  an  intention,  and  a  clear  one,  on  her  part 
that  her  separate  estate,  which  would  be  the  only  means 

of 
{a)  1  Myl,  if  Cr.  105.  (6)  4  Beav.  319. 
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1861.  of  satisfying  the  obligation  into  which  she  entered, 
should  be  bound.  Again,  I  apprehend  it  to  be  clear  that 
where  a  married  woman  having  separate  estate,  but  not 
Gallagher,  knowing  perfectly  the  nature  of  her  interest,  executes 
an  instrument  by  which  she  plainly  shows  an  intention 
to  bind  the  interest  which  belongs  to  her,  then,  though 
she  may  make  a  mistake  as  to  the  extent  of  the  estate 
vested  in  her,  the  law  will  say  that  such  estate  as  she 
may  have  shall  be  bound  by  her  own  act.  But  in  a  case 
where  she  enters  into  no  bond,  contract,  covenant  or 
obligation,  and  in  no  way  contracts  to  do  any  act  on 
her  part,  where  the  instrument  which  she  executes  does 
not  purport  to  bind  or  to  pass  anything  whatever  that 
belongs  to  her,  and  where  it  must  consequently  be  left 
to  mere  inference  whether  she  intended  to  affect  her 
estate  in  any  manner  or  way  whatever,  the  case  is  en- 
tirely different  either  from  the  case  where  she  executes  a 
bond,  promissory  note  or  other  instrument,  or  where  she 
enters  into  a  covenant  or  obligation  by  which  she,  being 
a  married  woman,  can  be  considered  as  binding  her 
separate  estate.**  And  Lord  Redesdale,  in  Dillon  v. 
Grace  {a),  puts  the  case  much  in  the  same  point  of 
view,  and  although  these  cases  may  not  have  had 
reference  to  mere  general  engagements,  I  think  they 
have  an  important  bearing  upon  the  question  as  to  the 
effect  of  such  engagements. 

The  separate  estates  of  married  women  being  thus 
far  bound  by  their  debts,  obligations  and  engagements, 
it  has  next  become  a  question  how  far  those  debts,  ob- 
ligations and  engagements  affect  the  corpus  of  the  pro- 
perty, where  the  married  woman  has  a  limited  interest 
only,  as  for  instance  a  life  estate  with  a  power  of 
appointment.     The  cases  on  this  subject  may,  as   it 

seems 
(a)  2  Sch,  Sf  Jjf.  456. 
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seems  to  nie,  well  be  classed  under  three  heads :  Ist,        1861. 
where  the  power  of  appointment  has  been  general,  by      ^^ 
deed  or  writing  or  by  will ;  2ndlyy  where  it  has  been  by 
will  only  and  the  power  has  been  exercised,  and  3rdly, 
where  there  has  been  a  limitation  in  default  of  appoint- 
ment and  the  power  has  not  been  exercised.     In  cases 
falling  under  the  third  class  there  cannot,  as  it  seems  to 
me,  be  any  reasonable  doubt  that  the  debts  and  engage- 
ments of  the  married  woman  cannot  prevail  against  the 
parties  entitled  in  default  of  appointment,  and  the  case 
of  Nailv.  Punter  {a)  impliedly  decides  that  point     In 
cases  falling  under  the  second  class,  where  the  power  of 
appointment  is  by  will  only  and  has  been  exercised,  but 
not  for  creditors,  the  authorities  do  not  appear  to  me  to 
be   consistent.     In  Norton  y.  TurviU{b),  as  explained 
in  Sockett  v.  Wray  (c),  the  exercise  of  the  power  by  the 
will  of  the  married  woman  seems  to  have  been  held  to 
let  in  a  bond  creditor  against  the  appointees  under  the 
will ;  and  in  Hughes  v.  Wells  (rf)  I  seem  to  have  inti- 
mated that  this  might  be  the  effect  of  the  exercise  of 
the  power,  as  in  other  cases  of  the  exercise   of  the 
general  power  of  appointment  by  will,  and  certainly  not 
upon  the  ground  that  power  is  property.     But  the  Vice- 
Chancellor  Kindersley,  in  whose  judgment  I  have  quite 
as  much  confidence  as  in  my  own,  seems  to  have  dis- 
sented from  Hughes  v.  Wells  {d)  in  the  case  of  Vavghan 
V.   Vanderstegen  {e),   and   I  observe   that   Sir   William 
Grant  has  treated  the  point  as  doubtful  in  Heatley  v. 
Thomas  {f).     I  say  no  more,  therefore,  upon  this  point 
than  that  it  may  be  considered  as  open.     But  in  cases 
falling  under  the  first  class,  where  the  power  of  appoint- 
ment has  been  by  deed  or  writing  or  will,  the  Courts 

have 

(fl)  5  Sim,  555.  {d)  9  Hare,  749. 

(6)  2  P.  Wmt,  144.  (e)  2  Drew.  165. 

(f )  4  Bro.  C.  C.  483.  (/)  15  Ve».  596. 
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1861.  have  certainly  held  the  corpus  of  the  property  to  be 
subject  to  the  debts  and  engagements  of  the  married 
woman  ;  Allen  v.  Papworth  (a) ;  Hulme  v.  Tenant  (6) ; 
Gallagher,  ffeatley  v.  Thomas  (c) ;  although  it  is  to  be  observed 
that  during  the  life  of  the  married  woman  the  Court  has 
never  gone  further  than  to  affect  the  limited  interest ; 
Hulme  V.  Tenant  (6) ;  Field  v.  Sowle  (rf).  There  has 
been  much  question  in  the  cases  on  what  grounds  the 
C!ourt  has  thus  subjected  the  corpus  of  the  property  to 
the  debts.  In  most,  if  not  all,  of  these  cases  the  lia- 
bility of  the  corpus  has  been  put  upon  the  ground  that 
the  instruments  by  which  the  debt  was  created  or 
secured  operated  as  executions  of  the  power  of  appoint- 
ment but  it  seems  clear  that  such  instruments  cannot 
operate  as  appointments  in  the  strict  sense  of  the  term. 
They  do  not  take  effect  according  to  their  priorities. 
They  create  no  lien  or  charge ;  Hulme  v.  Tenant  (6) ; 
Duke  of  Bolton  v.  Williams  (e);  Field  v.  Sowle  {d); 
Owens  V.  Dickenson  (/).  Lord  Cottenkam  in  the  last  of 
these  cases,  after  giving  his  opinion  that  transactions  of 
this  description  have  no  resemblance  to  the  execution  of 
powers,  has  said  that  what  they  are  it  is  not  easy  to 
define,  and  no  doubt  there  is  much  difficulty  in  defining 
them.  Perhaps  the  nearest  approach  to  a  definition  of 
them  may  be  that  they  are  transactions  which  create  a 
debt  payable  out  of  the  separate  estate,  and  out  of  that 
estate  only,  and  which,  in  that  sense,  but  in  that  sense 
only,  have  the  character  of  appointments,  and  this, 
perhaps,  is  what  Sir  Jokn  Leack  may  have  meant  in 
Field  V.  Sowle  (rf),  where  he  speaks  of  the  Court  acting 
on  the  security  of  the  wife,  not  as  an  agreement  to 
charge  her  separate    property,  but    as  an    equitable 

appointment. 

(a)  1  Vet  ten.  163.  {d)  4  Rust,  112. 

(6)  1  Bro,  C.  C.  15.  (e)  4  Bro.  C.  C.  297. 

(c)  15  Vet.  596.  (/)  Cr.  4-  Ph.  48. 
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appointment     In  addition  to  what  has  been  said  in        1861. 
the  cases  with   reference  to  such  transactions  taking      ^^ 
effect  as  appointments,  I  may  observe  that  it  is  difficult  v. 

to  see  why,  if  they  do  so  take  effect,  the  creditors  should 
not  be  entitled  to  immediate  payment  out  of  the  corpus, 
although  it  has  been  uniformly  held  that  they  have  no 
such  right.  Wkh  reference  to  these  questions  of  pay- 
ment out  of  the  capital,  through  the  medium  of  the 
exercise  of  powers,  it  may  be  as  well  to  observe  that  if 
the  doctrine  as  to  these  transactions  taking  effect  as 
executions  of  powers  is  to  be  maintained  at  all,  there 
may  be  a  material  distinction  between  bonds,  bills  and 
promissory  notes  and  mere  general  engagements,  for  it 
would  be  very  difficult  to  say  that  a  mere  general 
engagement  could  in  any  case  operate  as  an  execution 
of  a  power. 

The  doctrine  of  appointment  seems  to  me,  however, 
to  be  exploded  ;  Owens  v.  Dickenson  (a),  and  Anony- 
mous {b);  and  it  is  scarcely  less  clear  that  the  transac- 
tions do  not  create  any  lien  or  charge  on  the  separate 
estate.  It  may  well  be  asked,  then  how  do  they  operate  ? 
I  think  the  answer  to  this  question  is  to  be  found  in 
Hulme  V.  Tenant  {c).  When  a  man  contracts  debt, 
both  his  person  and  his  property  are  by  law  liable  to 
the  payment  of  it.  A  Court  of  Equity,  having  created 
the  separate  estate,  has  enabled  married  women  to  con- 
tract debts  in  respect  of  it.  Her  person  cannot  be  made 
liable  either  at  law  or  in  equity,  but  in  equity  her  pro- 
perty may.  This  Court,  therefore,  as  I  conceive,  gives 
execution  against  the  property  just  as  a  Court  of  Law 
gives  execution  against  the  property  of  other  debtors. 
Hulme  V.  Tenant  (c)  seems  to  have   proceeded   upon 

this 

(fl)  Cr.  if  Ph.  48.  (c)  I  Bro.  C.  C.  15. 

(6)  18  Ves.  258. 
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1861.       this  ground,  and  Lord  Eldon  seems  to  have  considered 
it  to  be  the  right  ground,  for  in  Nantes  v.  Corrock  (J) 
V.  we  find  him  refusing  to  enforce  the  claim  of  a  creditor 

against  the  separate  estate,  on  the  ground  that  it  con- 
sisted of  stock  which  could  not  be  taken  in  execution  at 
law.  In  my  opinion  this  is  the  true  footing  on  which 
these  cases  stand.  It  is  to  be  considered  then  what  are 
the  consequences  which  result  A  legal  debtor  may 
alien  his  property  before  it  is  bound  by  judgment  or 
execution.  Why  may  not  a  married  woman  do  the 
same  as  to  her  separate  property  ?  Her  creditors  are 
not  appointees  of  the  property.  They  have  no  lien 
or  charge  upon  it.  She  may  contract  other  debts,  and 
all  her  creditors  will  be  paid  pari  passu  ;  Anonymous  {a). 
She  may  thus  exhaust  the  fund  by  contracting  fresh 
debts.  Why  may  she  not  mortgage  or  alienate  it? 
There  is  no  instance,  so  far  as  I  am  aware,  of  this 
Court  having  restrained  her  from  doing  so ;  nor,  so  far 
as  I  can  see,  any  principle  on  which  such  a  restraint 
could  be  imposed.  I  think,  therefore,  that  her  power  o^ 
alienation  remains,  notwithstanding  any  debts  which 
she  may  have  contracted.  A  Court  of  Equity  will 
indeed,  as  it  seems,  enforce  the  right  which  she  has 
created  against  her  separate  estate,  after  the  determina- 
tion of  the  coverture,  or  after  her  death  ;  Field  v. 
Sowle{c);  Nail  v.  Punter  (d).  But  in  so  doing  it 
proceeds,  as  I  apprehend,  upon  this  principle,  that 
having  created  the  right  as  a  feme  sole  she  cannot, 
when  she  has  actually  become  so,  be  permitted  to 
disturb  it.  These  cases  therefore  do  not  bear  upon  her 
power  of  alienation. 

These  being  my  views  of  the  decisions  as  they  stand 
upon  the  general  questions  as  to  the  rights  of  creditors 


agamst 
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against    the    separate    estates  of  married   women,   it        1861. 
remains  only  to  apply  them  to  this  particular  case.    The      ^^^'^ 
principal  questions  in  the  case,  as  I  view  it,  are,  first, 
whether  there  was  any  contract  affecting  the  separate 
estate,  and  secondly,  whether,  if  there  was  any  such 
contract,  the  separate  estate  has  been  taken  out  of  the 
reach  of  it.     As  to  the  first  of  these  questions :  The 
Defendant  Jane  Gallagher,  at  the  time  when  the  goods 
for  which  the  Plaintiffs'  claim  to  be  paid  were  ordered 
and  furnished,  was  living  separate  from  her  husband, 
and  the  evidence,  I  think,  shows  that  the  tradesmen 
who  supplied  the  goods  supposed  and  believed  that  she 
had  separate  estate  and  dealt  with  her  upon  that  assump- 
tion.    So  far,  therefore,  as  they  were  concerned,  they 
dealt  on  the  footing  of  separate  estate.     How  was  it 
then  on  the  part  of  the  Defendant  Jane  Gallagher? 
She  was,  as  I  have  said,  living  separate  from  her  hus* 
band  and  had  separate  estate,  and  I  think  that  where, 
under  such  circumstances,  a  married  woman  contracts 
debts  the  Court  is  bound  to  impute  to  her  the  intention 
to  deal  with  her  separate  estate,  unless  the  contrary  is 
clearly  proved.    The  Court  cannot  impute  to  her  the 
dishonesty  of  not  intending  to  pay  for  the  goods  which 
she  purchased.    The  circumstances  preclude  the  infer- 
ence that  she  expected  her  husband  to  pay,  and  in  this 
particular  case  it  is  impossible  that  she  could  so  intend, 
as  she  was  actually  supporting   her   husband.      How 
then  could  she  intend  that  the  payment  should  be  made 
otherwise  than  out  of  her  separate  estate  ?     It  is  indeed 
stated  by  her  answer,  and  was  argued  for  her  at  the  bar, 
that  the  agreement  was  that  payment  should  be  made 
out  of  the  profits  derived  from  letting  the  houses.     But 
it  is  clear  that  no  reliance  can  be  placed  on  what  this 
woman  has  stated.     The  statement  is  in  the   highest 
degree    improbable,   and   is   positively   denied,  and    I 
cannot  doubt  what  the  verdict  of  a  jury  would  be  if  the 
*  question 
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question  was  submitted  to  them.     So  far,  therefore,  as 

J^^^^      the  first  point  is  concerned  my  opinion  is  in  favour  of 

«.  the  Plaintiffs. 

Oallaohkr. 

But  upon  the  second  point  I  can  see  no  sufficient 
ground  to  impeach  the  assignment  made  to  the  Defend- 
ant Chalkley.  I  think  that  there  was  power  to  assign, 
notwithstanding  the  bill  filed,  and  that  there  was  suffi- 
cient consideration  for  the  assignment;  and  the  legal 
title  being  in  Chalkley,  and  there  being  possession  under 
it,  I  think  we  cannot  disturb  his  title.  The  consequence 
appears  to  me  to  be  that  there  could  be  no  decree— not 
against  the  Defendant  Chalkley,  because  the  bill  im- 
peaches the  assignment  to  him  for  fraud,  and  the  fraud 
is  not  established,  and  because,  assuming  that  the 
PlaintiiTs  could  redeem,  (as  to  which  I  say  nothing,) 
there  is  no  offer  to  redeem,  and  it  was  admitted  at  the 
bar  that  the  property  comprised  in  the  mortgage  is  in- 
sufficient to  answer  the  amount  due  upon  it, — not 
against  the  Defendant  Oallagher,  because  the  demand 
against  her  can  only  be  in  respect  of  separate  estate, 
and  there  is  no  separate  estate  which  can  be  reached  to 
answer  the  demand. 

A  subordinate  point  is  raised  by  the  bill,  as  to  there 
having  been  fraud  on  the  part  of  the  Defendant 
Oallagher  in  contracting  the  debt,  and  a  liability  con- 
sequent upon  that  fraud  which  this  Court  would  enforce, 
but  I  think  the  Plaintiffs  have  made  no  sufficient  case 
for  the  interference  of  the  Court  upon  that  ground. 

Upon  the  whole,  therefore,  I  agree  that  the  decree 
which  the  Vice-Chancellor  has  made  cannot  stand,  and 
that  this  bill  ought  to  have  been  dismissed.  But, 
although  I  differ  from  his  Honor's  conclusion,  I  desire 

to 
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to  add  that  I  am  much  impressed  with  the  great  diffi- 
culty of  the  case,  and  with  the  great  care  and  attention      "^^^^^^ 
...  .  Johnson 

which  it  is  evident  from  the  decree  his  Honor  has  given 

to  the  subject. 


Gallagher. 


LETHBRIDGE  v.  LETHBRIDGE. 

March  6,  21. 
rilHIS  was  an  appeal  from  the  decision  of  Vice-  Be/ore  The 
•^  Chancellor  Stuart  in  part  dismissing  the  petition  ^tices.''*" 
of  Sir  John  Hesketh  Lethbridge,  the  question   being  a  testator  by 

whether,  under  the  will  of  his  father  S\r  Thorhas  Buckler  ^"  will  «m- 
/  ^  ^  ^  powered  his 

Lethbridge,  the  testator  in  the  cause,  the   Petitioner  trustees,  out  of 

was  entitled  to  the  enjoyment  of  a  park  free  of  rent,  and  [jme  totime*'" 

to  have  a  mansion  and  gardens  kept  up  at  the  expense  coming  to  their 

^  .  ,  hands  under 

of  the  testator  s  estate.  the  trusts 

thereinbefore 

contained,  to 

The  will  was  dated  December  28,  1848,  and  thereby  expend  such 

after  giving  a  leasehold  house  at  Bath,  with  the  furniture  """*  **'"  ■"*" 
DO  '  of  money  as 

and  contents  therein,  to  his  wife,  the  testator  gave  and  they  should 

devised  all  his  manors  and  estates  (except  his  heredita-  ^^J^  |^^^^ 

ments  in  Cornwall)  unto  trustees,  their  heirs  and  assigns  repairs  and  im- 

for  ever,  upon  trust  to  receive  the   rents  and  profits  and  insurance 

thereof  and  to  hold  the  same  for  the  following:  pur-  against  fire  of 

°   '^         any  of  the 
poses:  namely,  to  pay  interest  upon  any  of  the  tes-  messuages  and 

tator's  debts  and  liabilities  bearing  interest,  including  j^nM*^ lands  and 

mortgages ;  and  also  to  pay  all  annuities  and  other  hereditaments 

,  hereby  devised, 
annual  and,  if  they 
should  think 
proper,  to  permit  the  person  who  might,  under  the  trusts,  be  entitled  to  a  life  or  other 
greater  estate  in  the  respective  portions  of  the  estates  to  occupy  **  the  mansion-house, 
gardens  and  premiset,"  without  payine  any  rent  or  compensation  for  the  same,  and 
without  such  person  being  obliged  at  his  expense  to  keep  the  same  in  repair,  or  being 
at  any  other  expense  than  paying]  the  rates  and  taxes: — HeUi,  upon  the  context  of 
the  will,  and  having  regard  to  surrounding  circumstances,  that  the  tenant  for  life  was 
entitled  under  this  trust  to  occupy  a  park  surrounding  the  mansion,  and  to  have  the 
vineries  and  forcing  pits  kept  in  repair,  and  the  gardens  kept  stocked  with  plants, 
shrubs  and  trees,  at  the  expense  of  the  trust  estate. 
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1861.       annual  charges  which  the  said  testator's  real,  and  per- 
,  sonal  estate  should  be  liable  to  pay  at  the  time  of  his 

V,  decease,  and  also  to  pay  the  interest  of  all  such  tnort- 

BTHBRiDQE.  ^^^  monics  as  might  be  raised  under  the  said  will,  and 
all  expenses  incident  to  the  execution  of  the  said  will; 
and  upon  further  trust  to  pay  certain  annuities  to  the 
testator's  widow  and  children,  including  amongst  them 
an  annuity  unto  the  testator's  eldest  son,  the  Petitioper, 
and  his  assigns,  during  his  life,  of  1,000Z.  over  and 
above  such  sum  or  sums  as  the  testator  might  at  the 
time  of  his  decease  be  under  engagement  by  settlement 
or  otherwise  annually  to  pay  to  him  ;  and  upon  further 
trust  to  st^nd  possessed  of  all  such  rents  and  profits  for 
the  special  purpose  thereinafter  particularly  mentioned, 
and  when  such  special  purpose  should  have  been  fully 
satisfied,  upon  trust,  first,  as  to  the  income  arising  from 
those  parts  of  the  said  testator's  estates  which  lay  in 
the  several  parishes  therein  named,  forming  the  Sandhill 
estate,  to  pay  the  same  unto  the  Petitioner  and  his 
assigns  for  life,  and  afler  his  decease,  upon  trust  to  pay 
the  same  unto  the  testator's  grandson,  John  Periam 
Lethbridge^  the  eldest  son  of  the  Petitioner,  and  his 
assigns  for  life,  and  after  his  decease,  upon  trust  to 
stand  possessed  of  the  same  estates  for  the  first  and 
other  sons  of  John  Periam  Lethbridge  successively 
in  tail  male,  with  divers  remainders  over;  and  when 
the  before-mentioned  special  purposes  should  have 
been  fully  satisfied,  upon  trust,  secondly,  as  to  the 
income  arising  from  Charcote  Lodge  and  other  parts 
of  the  testator's  estates  in  the  several  parishes  therein 
named,  forming  the  Luxborough  estate,  to  pay  the 
same  to  the  testator's  second  son,  Ambrose  Goddard 
Lethbridge  and  his  assigns  for  his  life,  and  after  his 
decease  to  stand  possessed  of  the  last-mentioned  estates 
upon  trust  for  the  first  and  other  sons  of  Ambrose  Ood- 
dard  Lethbridge  and  the  heirs  of  their  respective  bodies 

in 
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in  tail  male;  and  in  default  of  such  issue,  upon  trust        1861. 
to  pay  the  income  from  the  last-mentioned  estates  unto      '^^^^'"^^ 

I  »i«i  mi  -w-k  *-f».,  1      LeTHBRIDGE 

the  testator  s  third  son,  Thomas  JProwse  Lethbndge,  and  r. 

his  assigns  for  life,  and  after  his  decease,  upon  trust  to  tiBTHBRiDOB. 
pay  the  same  unto  the  testator's  grandson,  Charles 
Lethbridffe,  the  eldest  son  of  Thomas  Prowse  Leth- 
bridge^  and  his  assigns  for  his  life ;  and  after  his  de- 
cease to  stand  possessed  of  the  last-mentioned  estates 
upon  trust  for  the  first  and  other  sons  of  Charles  Leth- 
bridge  and  the  heirs  of  their  respective  bodies  in  tail 
male,  with  divers  remainders  over,  with  an  ultimate 
limitation  as  to  all  the  estates  in  trust  for  the  testator's 
own  right  heirs  for  ever.  And  after  bequeathing  his 
leasehold  estate,  he  gave  his  dinner  services  of  plate  to 
the  trustees,  in  trust  to  permit  and  suffer  the  same  to  go 
with  the  testator's  mansion  of  Sandhill  Park,  so  far  as 
the  rules  of  law  or  equity  would  admit  of,  as  or  in  the 
nature  of  heir-looms,  to  and  in  such  manner  that  no 
person  should  acquire  an  absolute  interest  therein  as 
tenant  in  tail  under  the  limitations,  unless  and  until 
such  person  should  live  to  attain  twenty-one,  or  die 
under  that  age  leaving  issue  inheritable  to  such  estate 
tail.  And  the  testator  exempted  this  part  of  his  personal 
estate  from  the  payment  of  his  debts;  and  he  autho- 
rized his  executors  or  other  his  personal  representatives 
for  the  time  being  to  permit  the  furniture,  pictures, 
books  and  other  moveable  appendages  in  his  mansions 
of  Sandhill  Park  and  Charcote  Lodge^  and  the  offices 
and  buildings  thereto  belonging  in  his  mansions  re- 
spectively, for  the  use  and  enjoyment  of  the  party  for 
the  time  being  entitled  to  the  occupation  of  such  man- 
sions under  the  trusts  of  his  will ;  and  for  the  aforesaid 
purpose  he  exempted  the  same  from  the  payment  of  his 
debts ;  and   he  authorized  his  executors  to  make  such 

regulations 
Vol.  III—4.  O  O  D.P.J. 
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1861.       regulations  respecting  the  said  furniture,  pictures,  books 

-  ^^^-^^^      and  other  moveable  appendages  as  might  be  necessary. 
LcTHBRiDGB  rr  t^  ^  J 

V.  And  after  devising  an  estate  in  Cornwall  and  giving  cer- 

BTHBRTDQK.  ^^j^^  gpecific  and  pecuniary  legacies,  he  directed  that  the 
residue  of  his  personal  estate  should  be  applied  io  pay- 
ment of  his  funeral  and  testamentary  expenses  and  his 
debts  and  the  charges  and  incumbrances  on  his  estates 
and  the  legacies  bequeathed  by  his  will,  and  in  keeping 
down  the  several  annuities  given  by  his  will  not  ex- 
pressly directed  to  be  paid  out  of  the  rents  and  profits 
of  his  real  estate. 

By  the  clause  upon  which  the  question  arose  the 
testator  directed  the  trustees  for  the  time  being  acting 
under  his  will,  out  of  the  funds  from  time  to  time 
coming  to  their  hands  under  the  trusts  thereinbefore 
contained,  to  expend  such  sums  or  sum  of  money  as  they 
should  deem  expedient  in  the  repairs  and  improvements 
and  insurance  against  fire  of  any  of  the  n^essuages  or 
buildings,  lands  and  hereditaments  thereby  devised  as 
aforesaid,  including  the  testator*s  mansion-houses  of 
Sandhill  Park  and  Charcote  Lodge,  and  the  fixtures, 
furniture  and  effects  therein  respectively,  and  generally 
to  make  such  expenditure  in  the  amelioration  and  im- 
provement of  the  trust  estate  during  the  continuance 
of  the  trusts  thereby  created,  as  the  trustees  for  the 
time  being  should  think  proper  and  expedient;  and 
that  it  should  be  lawful  for  the  said  trustees  for  the 
time  being,  if  they  or  he  should  think  proper,  to  permit 
the  persons  or  person  who  might  under  the  trusts  there- 
inbefore declared  be  entitled  to  a  life  or  other  greater 
estate  in  the  respective  portions  of  the  testator's  Somer- 
setshire estates,  "  to  occupy  the  mansion-house,  garden 
and  premises  without  paying  any  rent  or  compensation 
for  the  same,  and  without  such  person  or  persons  being 
obliged,  at  his  expense,  to  keep  the  same  in  repair,  or 

being 
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being  at  any  other  expense  than  paying  the  rates  and        1861. 
taxes."  '  ' 


The  testator  died  in  1849,  and  the  present  suit  was  i^^^^^ 
instituted  for  the  administration  of  his  estate.  Under 
an  order  made  in  it  on  the  15th  January,  1859,  the 
Petitioner  was  let  into  possession  of  the  mansion,  but 
not  of  the  park,  which  had  been  let  by  the  trustees  for 
grazing. 

The  petition  prayed  that  the  Receiver  in  the  cause 
might  be  directed,  out  of  the  rents  and  profits  of  the 
settled  estates,  to  pay  the  expense  of  keeping  the  man- 
sion-house, gardens  and  premises  called  Sandhill  Park 
in  repair,  and  also  to  pay  the  expense  of  keeping  the 
fruit  and  kitchen  gardens,  and  the  vinery  and  forcing- 
pits,  in  a  regular  and  proper  course  of  cultivation,  and 
also  the  expense  of  keeping  the  flower  plants,  shrubs 
and  ornamental  trees  in  good  order  and  condition, 
during  the  occupation  of  the  same  by  the  Petitioner,  in 
pursuance  of  the  order  of  the  15th  January,  1859; 
and  that  the  Petitioner  might  be  declared  entitled  to 
the  enjoyment  of  the  gardens  and  premises  so  to  be 
cultivated,  and  that  he  might  be  at  liberty  to  occupy 
the  park ;  and  that  the  Receiver  might  be  directed  to 
let  the  Petitioner  into  possession  thereof;  and  that  the 
costs  of  the  petition  might  be  costs  in  the  cause. 

By  the  order  under  appeal,  dated  the  20th  July, 
1860,  it  was  ordered,  that  the  trustees  of  the  will  should 
keep  the  mansion-house,  garden  and  premises  called 
Sandhill  Park  in  repair,  but  the  rest  of  the  petition  was 
dismissed,  and  from  this  dismissal  the  Petitioner  ap- 
pealed. 

Sir  F,  Kelly,  Mr.  Bacon  and  Mr.  Springall  Thompson 
in  support  of  the  appeal. 

The  park  consists  of  about   100  acres,  the  mansion 
O  O  2  opens 


Letub  ridov 

V. 
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1861.  opens  into  it,  and  the  deer  come  up  to  the  house.  The 
ice-house  used  for  the  service  of  the  mansion,  and  the 
water  ram,  and  also  the  gardeners'  cottages,  are  all 
Lethbridoe.  situated  in  the  park,  and  there  is  no  access  to  them  ex- 
cept from  the  park.  The  house  and  park  have  always 
been  rated  together,  and  they  had  never  been  severed 
in  the  lifetime  of  the  testator,  who  never  let  the  park  or 
any  portion  of  it.  If  the  park  did  not  go  with  the 
mansion,  there  must  at  all  events  be  a  right  of  way  of 
necessity,  or  daily  trespasses  must  take  place.  It  can- 
not, however,  be  supposed  that  the  testator  intended 
merely  to  give  the  occupier  of  the  mansion  a  right  of 
way  over  the  park. 

They  referred  to  Earl  Grosvenor  v.  Hampstead  Junc- 
tion Railway  Company  (a) ;  Hudson  v.  The  London 
and  South  Western  Hallway  Company  (ft) ;  Doe  v. 
Willets  (c) ;  Blackbom  v.  Edgley  {d). 

Mr.  Amphlett  and  Mr.  Piggot  for  the  trustees. 

Mr.  Purcell,  for  the  tenants  in  tail  next  in  re- 
mainder, did  not  oppose  the  application. 

Mr.  Elmsley  and  Mr.  Cadman  Jones  for  creditors  of 
the  testator. 

It  is  possible  that  if  the  mansion-house  had  been 
simply  devised  by  that  description,  the  park  might  have 
passed.  This,  however,  is  by  no  means  clear,  and  need 
not  be  discussed,  since  the  expression  of  the  gardens 
in  connexion  with  the  words  ''mansion-house"  shows 
that  the  testator  did  not  use  the  latter  words  to  denote 

anything 

(a)  1  De  G.  4^  J.  454.  (c)  7  C.  B.  709. 

(b)  8  W.  R,  467.  (rf)  1  P.  Wmt,  602. 
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anything  beyond  their  proper  and  restricted  significa-        1861. 

tion.    And  the  word  •*  premises"  means  no  more  than   ^  '•^v^^ 

Lethbridoe 
the  land  immediately  connected  with  the  house.     The  v. 

park  is  not  necessary  for  the  convenient  occupation  of  Lbthbridob. 

the  house,  and  the  testator   only   employs  the  word 

occupy,"  not  "  use,  occupy  and  enjoy,"   and  all  that 

18  given  is  the  temporary  occupation.     It  is  not  like  a 

devise  of  the   fee   simple.      And   with  respect  to  the 

repairs,  the  direction  does  not  extend   to  cultivation. 

Suppose  a  farm  were  similarly  devised,  could  the  tenant 

claim   the   expenses   of  the   cultivation   of  the   farm  ? 

The  claim   to   have  the  gardens  kept  up  is  precisely 

similar. 


Sir  F.  Kelly  in  reply. 


7%€  Lord  Justice  Turner. 

In  this  case  there  are  two  questions;  first,  whether     March  21. 
the  Appellant,  Sir  John  Hesketh  Lethbridge,  is  entitled 
to  occupy  a  park  without  paying  any  rent  or  compen- 
sation for  it;  and,  secondly,  whether  he  is  entitled  to 
have  the  gardens  kept  up  at  the  expense  of  the  trust. 

The  first  question  depends  mainly  if  not  wholly  upon 
the  meaning  to  be  attached  to  the  word  "  premises"  in 
the  occupation  clause.  By  the  will  the  testator  has  de- 
vised all  his  estates  to  his  trustees,  upon  trust  to  receive 
and  take  the  rents  and  profits  of  the  estates,  and  to  pay 
certain  annuities,  including  the  annuity  of  1,0002.  to  his 
eldest  son  John  Hesketh  Lethbridge  for  life,  over  and 
above  such  sum  of  money  as  he  may  at  the  time  of  his 
decease  be  under  an  engagement  by  settlement  or  other- 
wise annually  to  pay  him.  Then  he  has  directed  other 
annuities  to  be  paid  out  of  the  rent<^,  and  has  created 

a  special 
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1861.  a  special  trust  of  the  surplus  rents,  after  payment  of  the 
annuities  vested  in  them,  in  trustees  in  trust  to  be  ap- 
plied in  aid  of  his  personal  estate  towards  the  payment 
Lbthbridoe.  Qf  jjjg  debts;  and  that  special  trust  is  to  continue  until 
the  debts  are  paid,  and  then  one  portion  of  what  may 
be  called  the  Somersetshire  estates,  which  is  called  the 
Sandhill  Parh  estates,  are  devised  to  the  eldest  son 
Sir  John  Uesheth  Lethbridge  for  life,  with  remainder  to 
his  son  for  life,  with  remainder  to  the  first  and  other 
sons,  in  fact,  in  the  course  of  a  strict  settlement ;  and 
the  other  portion  of  the  Somersetshire  estates  (I  call 
them  Somersetshire  estates  though  they  are  in  different 
counties)  are  devised  to  the  second  son  for  life,  with 
remainders  in  strict  settlement  to  the  first  and  other 
sous  of  the  second  son.  The  will  then  contains  this 
clause: — "And  it  shall  be  lawful  for  the  said  trustees 
for  the  time  being,  if  they  or  he  shall  think  proper,  to 
permit  the  person  or  persons  who  may  under  the  trusts 
before  declared  be  entitled  to  a  life  or  other  greater 
estate  in  the  respective  portions  of  my  Somersetshire 
estates  to  occupy  the  mansion-houses,  gardens  and 
premises  without  paying  any  rent  or  compensation  for 
the  same,  and  without  such  person  or  persons  being 
obliged,  at  his  expense,  to  keep  tiie  same  in  repair,  or 
being  at  any  other  expense  than  paying  the  rates  and 
taxes." 

The  first  question  is,  what  is  the  meaning  of  the  word 
"  premises"  in  that  clause — "  the  mansion-houses,  gar- 
dens and  premises."  In  construing  the  clause,  three 
points  seem  to  me  to  be  necessary  to  be  attended  to  : 
first,  the  terms  of  the  clause;  secondly,  the  context  of 
the  will;  and,  thirdly,  what  may  be  termed  the  sur- 
rounding circumstances — the  circumstances  as  they  stood 
at  the  time  when  the  will  was  made.  Now,  as  to  the 
terms  of  the  clause,  the  word  *'  premises,"  as  here  used, 

seems 
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seems  to  me  to  be  used  in  its  popular  and  not  in  its        1861. 
legal  sense.     I  have  not  been  able  to  find  throughout    »       »»!!>«•- 
this  will  any  praemissa  to  which  the  word  ''  premises/'  v. 

as  here  used,  can  properly  be  referred.  Taking  the 
word  ''  premises/'  then,  to  be  used  in  the  popular  sense, 
two  points  appear  to  be  clear : — first,  that  the  word 
''  premises*'  was  intended  to  extend  to  something  be- 
yond the  garden,  the  terms  of  the  devise  being,  *'  the 
mansion-houses, gardens  and  premises;"  and, secondly, 
the  word  "premises"  is  large  enough  to  include  the 
park,  if  it  appears  by  the  context  and  surrounding  cir- 
cumstances that  it  was  intended  to  be  included.  Then 
there  is  no  doubt,  on  the  other,  hand,  that  the  word 
.admits  of  a  limited  as  well  as  an  enlarged  sense,  and 
that  the  context  and  surrounding  circumstances  must 
determine  whether  it  was  used  in  an  enlarged  or  in  a 
limited  sense.  That  brings  us  to  consider  the  context 
of  this  will ;  and  I  have  rarely,  I  must  say,  seen  a  will 
in  which  the  context  throws  so  little  light—but  still  it 
does  seem  to  me  to  cast  some  light — upon  the  intention 
of  this  testator.  There  is  a  clause  in  this  will  as  to  the 
furniture,  which  1  think  is  important:— "  And  1  autho- 
rize and  empower  my  executors  hereinafter  named  and 
appointed,  or  other  my  personal  representative  for  the 
time  being,  to  permit  and  suffer  the  furniture,  pictures, 
books  and  other  moveable  appendages  in  my  mansions 
of  Sandhill  Park  and  Charcote  Lodge  ( Charcote  Lodge 
was  the  mansion-house  of  the  Somersetshire  estates)  and 
the  offices  and  outbuildings  thereto  belonging  in  my 
said  mansions  respectively,  for  the  use  and  enjoyment 
of  the  party  for  the  time  being  entitled  to  the  occupa- 
tion of  such  mansions  under  the  trusts  of  this  my  will, 
and  for  the  aforesaid  purposes  I  exempt  the  same  from 
the  payment  of  my  debts,  and  authorize  my  executors 
or  other  personal  representative  to  make  such  regula- 
tions respecting  the  said  furniture,  pictures,  books  and 

other 
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1861.        other    moveable    appendages   as   may    be   necessary/' 
"""^^"^^      There  is  also  another  clause  in  the  will  which  imme- 
o.  diately    precedes   the   occupation   clause,    which   is  in 

Lbtbbridob.  these  words : — "  And  I  do  hereby  authorize  and  em- 
power my  trustees  or  trustee  for  the  time  being  acting 
under  this  my  will,  out  of  the  funds  from  time  to  time 
coming  to  their  hands  under  the  trusts  hereinbefore 
contained,  to  expend  such  sum  or  sums  of  money  as 
they  shall  deem  expedient  in  the  repairs  and  improve- 
ment and  insurance  against  fire  of  any  of  the  messuages 
and  other  buildings,  lands  and  hereditaments  hereby 
devised  as  aforesaid,  including  my  mansion-houses  of 
Sandhill  Park  and  Charcote  Lodge,  and  the  pictures, 
furniture  and  effects  therein  respectively."  These  clauses 
seem  to  me  to  indicate,  that  the  testator  intended  the 
property  to  be  enjoyed  by  the  devisees,  if  the  devisees 
should  be  permitted  to  occupy  it,  as  he  himself  enjoyed 
it.  And  the  furniture  clause  seems  to  me  to  furnish  a 
still  more  important  argument  in  favor  of  the  extended 
construction  of  the  word  "  premises,"  for  we  find  in  the 
furniture  clause  the  words  '*  offices  and  outbuildings ;" 
and  it  may  be  asked,  if  the  testator  intended  the  word 
*^  premises,*'  in  the  occupation  clause,  to  extend  only  to 
offices  and  outbuildings,  why  did  he  not  use  those 
words  in  the  occupation  clause  itself?  If  he  intended 
the  word  "  premises,"  in  the  occupation  clause,  to  in- 
clude more  than  the  offices  and  outbuildings,  where  is 
the  line  to  be  drawn?  The  word  is  general,  and  there 
is  no  context  to  limit  it  Then  as  to  the  surroundini^; 
circumstances :  Sandhill  Park  (which  is  the  description 
of  the  mansion-house)  was  the  testator's  mansion-house; 
the  person  who  under  the  trusts  of  this  will  might  be 
permitted  to  occupy  it  was  the  representative  of  the  tes- 
tator's family ;  the  testator  himself  never  occupied  or 
used   this  park   for  profit;    the  park   runs  up  to  the 

mansion- 
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mansion-house;    the  gardeners'  cottages  and   the  ice-        1861. 

house  lie  dispersed  in  the  park.     Can  it  reasonably  be    ,  ""^^^^^ 

111  ,  1   .  t     1  Lethbridoe 

supposed  that  the  testator  could  intend  the  representa-  v. 

tive  of  his  family  living  in  his  mansion-house  to  be  ^"hbridob. 
limited  in  his  access  to  the  mansion-house,  cottages 
and  ice-house  to  a  mere  way  of  necessity  ?  No  doubt 
such  a  construction  might  be  forced  upon  the  Court  by 
the  terms  of  the  clause  or  the  context  of  the  will.  But 
here  it  is  not,  as  it  seems  to  me,  favored  either  by  the 
terms  or  the  context.  It  was  said  for  the  Respondent, 
that  the  general  words  of  the  devise  to  the  trustees 
could  not  be  cut  down  by  words  so  uncertain  as  "  man- 
sion-house, gardens  and  premises  ;**  but  if  the  context 
and  the  surrounding  circumstances  interpret  the  words 
which  are  said  to  be  uncertain,  it  is  the  plain  duty  of 
the  Court  to  give  effect  to  that  interpretation.  Again, 
it  is  said  that  the  testator,  having  expressly  mentioned 
the  gardens,  could  not  intend  so  large  a  property  as  the 
park,  extending  to  about  100  acres,  to  be  affected  by 
the  general  word  "  premises ;"  and  certainly  I  was 
much  struck  with  that  argument  at  the  time  when  it 
was  advanced.  But,  on  the  other  hand  it  must  be  re- 
membered, that  what  the  testator  was  here  dealing  with 
was,  an  occupation  with  the  consent  of  the  trustees, 
who  would  be  the  judges  of  what  the  exigencies  of  the 
estate  might  require. 

Upon  the  whole,  therefore,  I  think  that,  the  trustees 
not  objecting,  the  Appellant  is  entitled  to  the  occupa- 
tion of  the  park,  including  the  orchard,  which,  if  not 
part  of  the  park,  is  part  of  the  premises,  without  paying 
any  rent  or  compensation,  but  paying  of  course  the 
rates  and  taxes  ;  and  in  that  respect  there  must  be  an 
order  for  the  Receiver  to  let  the  Appellant  into  posses- 
sion and  account  for  profits  arising  from  the  park  since 

the 
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1861.       the  order  to  let  the  Appellant  into  possession  of  the 

,  ^"^^-^^^       mansion-house  was  made. 
Lbthbridoe 

V. 

Lbtubridok.  rp |jg  remaining  question  is,  as  to  the  right  of  the  Ap- 
pellant to  have  the  gardens  kept  up  at  the  expense  of 
the  estate.  This  question  seems  to  me  to  depend 
wholly  on  the  effect  to  be  attributed  to  the  words,  "and 
without  being  at  any  other  expense  than  paying  the 
rates  and  taxes."  Both  the  original  petition  before  the 
Vice-Chancellor  and  the  petition  of  appeal  founding 
itself,  as  I  presume,  on  these  words,  prays  that  the 
trustees  "  may  be  ordered  to  pay  the  expense  of  keep- 
ing the  fruit  and  kitchen  gardens,  and  the  vinery  an 
forcing  pits  at  Sandhill  aforesaid,  in  a  regular  and  pro- 
per course  of  cultivation,  and  also  to  pay  the  expense  of 
keeping  the  flower  plants,  shrubs  and  ornamental  trees 
in  good  order  and  condition  during  the  occupation  of 
the  same  by  the  Petitioner,  in  pusuance  of  the  order 
made  in  this  cause  on  the  15th  of  January ^  1859.'*  I 
think  the  petition  in  this  respect  goes  too  far.  The  words 
"  any  other  expense  than  paying  the  rates  and  taxes*' 
must,  I  think,  be  construed  to  refer  to  other  expenses 
affecting  the  property,  and  not  to  expenses  merely  inci- 
dent to  the  use  and  enjoyment  of  it.  I  think,  however, 
that  the  prior  words  of  that  clause,  "  without  such  per- 
son or  persons  being  obliged,  at  his  expense,  to  keep 
the  same  in  repair,"  are  suflScient  to  throw  and  do 
throw  on  the  estate  not  only  the  burthen  of  keeping 
the  vinery  and  forcing-pits  in  repair,  to  which  the  order 
of  the  Vice-Chancellor,  as  I  understand  it,  extends, 
but  also  the  burthen  of  furnishing  the  gardens  with  any 
plants,  shrubs  or  trees  which,  in  the  judgment  of  the 
trustees,  may  be  necessary  for  keeping  up  the  same, 
and  to  this  extent  I  think  the  order  of  the  Vice-Chan- 
cellor should  be  enlarged. 

The 
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The  costs  of  all  parties  should,  I  think,  be  costs  in 
the  cause,  as  they  were  ordered  to  be  before  the  Vice- 
Chancellor. 

The  Lord  Justice  Knight  Brucb. 
I  am  of  the  same  opinion. 


Lethbridoe 

V. 

Lethbridoe. 


SKOTTOVVE  V.  WILLIAMS. 
WILLIAMS  V.  SKOTTOWE. 


Mar^h  13,  16. 


ri^HIS   was  an   appeal    from    the    decision   of    Vice-     Before  The 

Chancellor  Stuart   in  two  suits,  one   seeking  a      Chancellor 

declaration  of  the  rights  of  the  persons  interested  in  the      Campbell 

residuary  estate  of  a  testatrix  named  Catherine  Mills,       and  The 

and   the  administration  of  her  estate ;  and   the  other,         tices. 

seeking  a  declaration  that  a  deed  executed  by  a  daughter  A  testatrix 

of  the  testatrix,  relating  to  the  daughter's  share  under  p^easharein 
,  o  her  residuary 

the   testatrix's  will,  might  be  declared  void,  and   de-  estate  in  trust 

li?ered  up  to  be  cancelled.  daughter  for 

life,  with  re- 

rr^i  •       y^     »      •        -m^'ii      i      i  -ii    i        11      Hiainder  to  the 

I  he  testatrix,  Catherine  MdlSf  by  her  will  dated  the  daughter's 

8th    June,    1818,    after    bequeathing   general    specific  ^*^^*^'"g"^^^"^ 
legacies  and  annuities,  gave  the  residue  of  her  real  and  tained  twenty- 
personal  estate  to  Richard  Williams  and  Charles  Mills,  °,"pnj[ied)  as 

their  heirs,  executors,  administrators  and  assigns,  upon  she  should  ap- 

.  .  point  gene- 
trust  rally.  In  1821 
the  daughter, 
without  any  legal  advice  except  that  of  the  acting  trustee,  who  was  a  solicitor,  and 
was  under  the  will  interested  in  the  residuary  estate,  appointed  that  certain  debts  due 
from  her  husband  to  the  testatrix  should  be  accepted  as  part  of  the  daughter's  share. 
Her  husband  became  soon  afterwards  bankrupt,  and  died  in  1853,  and  she  died  in 

1858,  having,  in  settlements  of  accounts  with  the  trustees,  from  time  to  time  pro- 
ceeded on  the  footing  of  the  deed : —  Heldf  that  a  bill  filed  by  her  representatives  in 

1 859,  to  set  aside  the  deed,  on  the  ground  of  the  appointment  being  a  dealing 
between  trustee  and  cestui  que  Irust  to  the  advantage  of  the  former  and  prejudice  of 
the  latter,  under  undue  influence  and  without  independent  advice,  was  too  late. 
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1861.        trust  for  sale,  coDversion  and  collection,  and  to  divide 
'^^'^      the  proceeds  into  three  equal  parts,  whereof  the  testa- 
V.  trix  gave  one  to  her  son  Charles  Mills  absolutely,  and 

Williams,  another  to  her  daughter  Charlotte  Mills  absolutely, 
and  as  to  the  remaining  third  part,  directed  her  trustees 
to  invest  the  same,  and  pay  the  yearly  proceeds  thereof 
to  the  testatrix's  daughter,  Catherine  Edwards^  for  life 
for  her  separate  use,  and  after  her  decease  to  pay  and 
transfer  the  same  to  such  one  or  more  of  Mrs.  Edwards* 
children  as  she  should  appoint,  and  subject  to  such 
appointment  to  her  child  or  children  who  should  attain 
twenty-one,  or  being  daughters  or  a  daughter,  attain 
that  age  or  marry  ;  and  if  there  should  be  no  such  child 
who,  under  the  trusts,  should  become  entitled  to  a 
vested  interest,  upon  trust  to  pay  and  assign  the  share 
to  such  persons  or  person  as  Mrs.  Edwards  should  by 
deed  or  will  appoint,  and  subject  to  such  appointment 
to  Mrs.  Edwards^  her  executors  or  administrators. 

On  the  12th  o^  March,  1821,  the  testatrix  died,  and 
her  will  was  proved  by  Charles  Mills  alone. 

Mrs.  Edwards  had  one  child  only,  which  died  at  the 
age  of  eight  months,  or  thereabouts. 

By  an  indenture  dated  the  14th  A/ay,  1821,  being 
the  deed  sought  to  be  impeached  by  the  second  suit, 
and  made  between  Mrs.  Edwards  of  the  first  part,  her 
husband  Oeorge  Hay  Edwards  of  the  second  part,  and 
Charles  Mills  of  the  third  part,  after  reciting  that  Mr. 
Edwards  was  indebted  to  the  testatrix  in  the  following 
sums,  viz.,  400/.,  400/.  £3  per  Cent.  Consols,  and  2,900/. 
£3  per  Cent.  Reduced  Annuities,  and  498/.  sterling, 
and  that  Mrs.  Edwards  had  agreed  that  such  sums 
should  be  deemed  and  taken  as  and  in  part  satisfaction  of 
the  share  by  the  testatrix's  will  given  for  the  benefit  of 
Mrs.  Edwards  and  her  issue  :  it  was  witnessed,  that  in 

consideration 
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consideration  of  the  premises  it  was  thereby  agreed  and 
declared  between  and  by  the  several  parties  thereto, 
and  particularly  Mrs.  Edwards  directed  and  appointed, 
that  the  several  sums  of  money  or  debts  and  Bank  An- 
nuities so  respectively  due  and  owing  from  Mr.  JGrf- 
wards  as  aforesaid  should  be  and  the  same  were  thereby 
accordingly  accepted  and  taken  by  Mrs.  Edwards^  her 
appointees,  executors,  administrators  and  assigns,  as 
and  for  so  much  and  in  part  satisfaction  (the  quantum 
whereof  to  be  the  amount  of  the  market  price  of  such 
stock  respectively  at  the  time  of  the  re-transfer  thereof 
respectively)  of  the  one-third  part  or  share  by  the  will 
of  the  testatrix  given  or  intrusted  to  or  for  the  benefit 
of  Mrs.  Edwards  and  her  issue  of  or  in  the  produce  of 
the  residuary  real  and  personal  estate  of  the  testatrix, 
and  the  rents,  profits,  interest,  dividends  and  other 
annual  produce  thereof,  and  that  Charles  Mills,  his 
executors,  administrators  and  assigns,  should  stand  and 
be  possessed  of  the  several  last-mentioned  sums,  and 
the  dividends,  interest  and  annual  produce  thereof,  upon 
the  same  trusts,  intents  and  purposes,  and  with  and 
subject  to  such  and  the  same  powers  and  provisoes  as 
in  the  said  will  were  expressed  of  and  concerning  the 
said  last-mentioned  third  part  or  share  of  or  in  the  pro- 
duce of  the  said  residuary  real  and  personal  estate,  and 
the  interest,  dividends  and  annual  produce  thereof. 


1861. 


In  1822  Mr.  Edwards  was  declared  a  bankrupt,  and 
Charles  Md/s,  as  executor  of  testatrix,  proved  against 
the  bankrupt's  estate  for,  and  received  dividends  upon, 
the  four  debts. 


Charles  Mills  died  in  1826,  having  by  his  will  ap- 
pointed his  sister  Charlotte  Mills  and  Amjustine  Mills 
Skottowe  executrix  and  executor.  They  had  both  since 
died,  and  Charles  Mills  Skoltowe,  the  Plaintiff  in  the 

first. 


Skottowb 

V. 
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1861.        first,  and  one  of  the  Defendants  in  the  second  of  the 
above  suits  was  the  executor  of  the  survivor,  and  also 
administrator  de  bonis  non  of  the  testatrix    Catherine 
Williams,     j^^^^     George  Hay  Edvcards  died  in  1853. 

Mrs.  Edwards  died  on  November  19th,  1S58,  having 
bequeathed  her  residuary  estate  to  the  Appellants,  who 
were  the  Plaintift's  in  the  second  suit,  and  she  ap- 
pointed William  Henry  Newman  and  Catherine  Byrne 
her  executor  and  executrix. 

The  bill  in  the  second  suit  charged  that  the  deed  of 
1821  was  executed  by  Mrs.  Edwards,  under  the  influ- 
ence of  Charles  Milk,  in  ignorance  of  her  rights^  and 
was  moreover  an  invalid  execution  of  the  power  con- 
tained in  Mrs.  Mills'  will,  and  piayed  that  the  deed 
might  be  delivered  up  to  be  cancelled,  or  if  not,  that 
the  share  of  Charles  Mills  might  not  benefit  by  the 
operation  of  the  deed. 

In  support  of  the  charge  contained  in  the  bill  in  the 
second  suit,  the  Rev.  John  Williams,  one  of  the  Ap- 
pellants, deposed  that  he  was  intimately  acquainted 
with  Mrs.  Edwards  for  some  years  previously  to  her 
decease,  and  that  she  frequently  stated  to  him  in  con- 
versation, and  particularly  in  the  summer  of  1855,  when 
he  was  staying  on  a  visit  at  her  house  at  Southampton, 
that  she  was  in  no  way  indebted  to  the  estate  of  her 
mother,  the  testatrix,  Catherine  Mills,  and  that  all 
claims  upon  her  by  the  trustees  of  her  mother  had 
long  before  that  time  been  liquidated,  and  that  at  the 
same  time  Mrs.  Edwards  expressed  a  wish  to  arrange 
her  affairs,  and  that  it  was  during  these  negociations 
that  the  witness  first  became  aware  of  the  existence 
of  the  deed  of  the  14th  May,  1821,  and  that  he 
believed    that   even  at  that  time   Mrs.  Edvmrds  was 

under 
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under  the  full  impression  that  the  deed  was  made  to 
carry  out  the  wishes  of  her  mother,  and  in  accordance 
with  the  directions  contained  in  her  mother's  wilU 
That  it  was  not  until  1857  that  Mrs.  Edwards  was 
informed  and  made  aware  of  her  rights  under  her 
mother's  will  and  that  the  deed  was  a  fraud  upon  those 
rights,  she  having  always  previously  believed  that  her 
share  of  the  residuary  estate  of  her  mother  was,  by  her 
mother's  will,  less  than  the  shares  of  Charles  Mills  and 
Charlotte  Mills.  That,  as  soon  as  Mrs.  Edwards 
became  aware  as  aforesaid  of  her  true  rights  under  her 
mother's  will,  she  desisted  from  attempts  which  had 
been  previously  made  to  come  to  an  arrangement  with 
Charles  Mills  Skottowe  and  Sttsannah  Anne  Proctor, 
who  were  the  persons  beneficially  interested  under  the 
will  of  Charles  Mills,  and  who  persisted  in  setting  up 
the  deed  and  charging  Mrs.  Edwards^  share  of  her 
mother's  residuary  estate  with  the  debts  of  her  husband ; 
and  that  thereupon  Mrs.  Edwards  discontinued  all  ne- 
gociations  with  them  on  the  subject;  and  that  upon 
that  occasion  Mrs.  Edwards  said  to  the  witness,  "  Let 
them  fight  for  it  after  my  death."  The  other  material 
facts  of  the  case,  and  the  arguments  relied  upon,  appear 
from  the  judgments. 

By  the  decree  under  appeal  it  was  declared,  that  the 
deed  was  valid  and  binding,  and  accounts  and  inquiries 
were  directed  on  that  footing. 

Mr.  Malins  and  Mr.  Gill  for  the  Appellants. 

Mr.  Green,  Mr.  Jessel  and  Mr.  Dry  den  for  the 
Plaintiff  in  the  first  suit. 


1861. 

Skottowe 
Williams. 


Mr.  Elmsley,  Mv.Baggallay,  Mr. G odf r ey  Ltishinff ton, 
Mr.  Tripp  and  Mr.  Haviland  Burke  for  other  Respon- 
dents. 

The 
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Skottowb 

V. 

Williams, 


1861.  The  following  cases  were  cited  : — Archer  v.    Hud- 

son  (a) ;  Wedderburn  v.  Wedderburn  {b) ;  Charmer  v. 
Bradley  (c);  Reid  v.  She^gold  (d)^  and  Zouch  v.  Par- 
sons  (e). 

Mr.  Matins  in  reply. 

The  Lord  Chancellor. 

I  am  clearly  of  opinion  that  the  decision  of  the  Vice- 
Chancellor  ought  to  be  affirmed,  and  that  the  petition 
of  appeal  should  be  dismissed  with  costs.  There  is  no 
ground  for  saying  that  the  deed  was  void  when  it  was 
executed.  Indeed,  that  argument  has  not  been  relied 
upon  now  on  the  part  of  the  Appellant  It  is  quite 
clear  that  this  was  a  deed  which,  notwithstanding  the 
coverture  of  Mrs.  Edwards^  she  might  have  executed  so 
as  to  have  made  all  the  dispositions  of  the  property 
which  were  made  by  the  deed,  if  she  had  been  properly 
advised,  and  if  there  were  no  circumstances  to  impeach 
the  transaction.  It  was  a  deed  capable  of  being  af- 
firmed. Now  I  am  not  at  all  convinced  that  there  was, 
in  the  transaction  on  the  part  of  Mr.  Charles  MiUs^VLtiy 
actual  fraud.  It  is  a  mere  assumption  that  the  debt  due 
from  Mr.  Edwards  was  a  bad  debt.  Nor,  although  the 
bankruptcy  happened  soon  afterwards,  does  it  appear 
that  what  Mrs.  Edwards  says  in  her  letter  is  not  true, 
namely,  that  bankruptcy  was  not  at  all  in  contempla- 
tion. The  trade  seems  to  have  been  going  on  without 
any  danger  of  immediate  disruption,  and  it  is  not  at  all 
proved  to  me  that  the  debt  was  desperate,  especially 
when  we  look  at  the  dividend  that  was  actually  paid 

when 

(a)  7  Beav,  551.  (c)  \  J.Sf  W.  51. 

(^)  4  M.  ij  C.  Ill  ;  2  Keen,  (d)  10  Ves.  370. 

722.  (0  3  Burr.  1794. 


Skottowc 


Williams. 
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when  the  bankruptcy  did  supervene.    It  may  be  that  at 

the  time  when  the  deed  was  executed,  the  estate  might 

be  considered  a  solvent  one.     I  h'kewise  take  into  view,     ^    v. 

to  a  certain  degree,  the  consideration  that  was  suggested 

as  to  the  advantages  that  might  arise  to  the  husband. 

I  do  not  think  that  the  deed  can  be  considered  as 
being  void  on  the  ground  of  actual  fraud,  but  I  think 
that  as  this  was  a  dealing  between  cestui  que  trust  and 
trustee,  Charles  Mills  ought  to  have  called  in  and  have 
furnished  Mrs.  Edwards  with  independent  advice.  It 
seems  clear,  however,  that  he  was  the  only  legal  func- 
tionary who  intervened,  and  that  he  actually  drew  the 
deed,  Mrs.  Edwards  having  had  no  other  advice  what- 
soever. It  certainly  was  a  deed  from  which  he  might 
have  derived  some  advantage,  and  which  I  think  must 
be  considered  as  imperilling  the  provision  that  was 
intended  for  the  benefit  of  her  and  her  children.  These 
might  have  been  grounds  for  holding  that  the  deed  was 
impeachable  within  a  reasonable  time  after  it  had 
been  executed.  But  I  am  of  opinion  that  there  is  no 
pretence  for  impeaching  it  now.  There  appears  to  me  no 
ground  for  saying  that  there  was  any  misrepresentation, 
or  that  she  was  led  to  the  belief  that  her  share  was  less 
than  that  of  her  brother  and  sister.  She  knew  the  con- 
tents of  the  will  and  of  the  deed,  and  that  being  so,  she 
acted  for  many  years  in  the  most  solemn  manner  upon 
the  footing  of  the  deed,  and  settled  an  account  year  by 
year  upon  that  footing.  Can  it  be  said  that  if  she  had 
survived  up  to  the  time  when  this  bill  was  filed,  she 
could  have  filed  a  bill  to  set  aside  the  deed  which  she 
had  been  acting  upon  for  so  many  years  ?  It  would  be 
preposterous  to  say  so;  and  if  she  could  not,  her  repre- 
sentatives are  in  no  better  situation. 

The 

Vol.  Ill— 4.  P   P  D.P.J. 
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1861.  The  Lord  Justice  Knight  Bruce. 

Skottowe  I  think  it  neither  proved  nor  to  be  inferred  that  in  the 
Williams  transaction  of  May^  1821,  Mrs.  Catherine  Edwards  was 
cheated  or  deceived  ;  but  I  think  it  highly  probable,  if 
not  absolutely  clear,  that  during  the  whole  of  the  life  of 
Mr.  Charles  Mills,  after  the  date  of  the  instrument  of 
May,  1821 ,  and  for  some  time  even  after  his  decease,  she, 
by  reason  of  the  position  of  Mr.  Charles  Mills  as  trustee 
with  respect  to  her  and  to  the  property,  was  entitled  to 
impeach  the  instrument  and  to  set  it  aside.  Mr.  Charles 
Mills  died  in  the  year  1826.  The  suits  before  us  were 
instituted  in  the  month  of  November,  1859,  not  sooner; 
and  during  the  long  interval  between  those  two  years,  it 
is  manifest  that  acts  were  done  and  a  line  of  conduct 
pursued  by  this  lady  amply  sufficient  to  confirm  the 
transaction,  if  originally  impeachable,  as  I  believe  it  to 
have  been.  The  only  question  before  us  is,  whether  by 
means  of  a  suit  instituted  in  November,  1859,  after  such 
a  course  of  conduct,  this  instrument  could  be  success- 
fully impeached.  I  think  that  this  was  plainly  impos- 
sible. The  transaction  was  simply  confirmed  in  my 
judgment — confirmed  within  every  rule  of  the  Court 
applicable  to  this  subject.  The  appeal  seems  to  me 
manifestly  groundless. 

The  Lord  Justice  Turner. 

I  am  also  of  opinion  that  this  appeal  must  be  dis- 
missed with  costs.  It  is  not  necessary  for  us  to  give 
any  opinion  upon  the  question  whether  the  deed  of 
1821  was  originally  impeachable  or  not;  but  I  confess 
I  am  not  satisfied  that  the  deed  was  originally  im- 
peachable. I  am  not  satisfied  that  the  true  motive  for 
the  execution  of  the  deed  was  not  this,  a  desire  on  the 
part  of  the  lady  to  give  to  her  husband  the  debt  which 
was  due  from  her  husband  to  the  testator's  estate.  If  that 

was 
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was  the  true  motive  of  the  deed,  then  I  apprehend  that 
the  transaction  may  not  have  been  impeachable,  for  I 
know  of  no  law  of  this  Court  which  prevents  a  married 
woman  from  giving  to  her  husband  property  over  which 
she  has  a  power  of  appointment,  assuming  of  course 
that  there  is  no  undue  influence.  If,  however,  it  was 
represented  to  her,  that  under  the  will  her  share  was 
chargeable  with  the  debt  which  was  due  from  her  hus- 
band, it  would  be  equally  clear  that  the  transaction 
could  not  for  one  moment  stand  between  her  and  the 
trustee.  But  the  very  existence  of  the  deed  contradicts 
the  theory  that  any  such  representation  had  been  made. 
For  what  is  the  effect  of  the  deed  ? — ^To  throw  the  debt 
upon  the  share  of  the  wife,  assuming  that  by  the  will 
it  had  not  already  been  thrown  upon  that  share.  I 
think  that  there  is  nothing  to  lead  to  the  inference  that 
this  deed  was  in  any  degree  founded  upon  any  misre- 
presentation made  by  the  trustee.  There  is  a  total 
absence  of  evidence  as  to  any  of  the  circumstances  under 
which  this  deed  was  executed ;  and  one  view,  which  I 
think  not  immaterial  to  be  considered,  is,  what  the 
Court  ought  to  do  with  a  deed  executed  as  far  back 
as  the  year  1821,  assuming  that  there  was  no  col- 
lateral evidence  bearing  upon  the  circumstances  under 
which  that  deed  was  executed.  I  think  it  impossible 
to  say  that  this  Court  could  act  in  such  a  case  with- 
out further  inquiry.  But  then  the  parties  have  al- 
lowed such  a  length  of  time  to  elapse  that  no  further 
inquiry  can  be  of  service,  as  every  party  connected  with 
the  transaction  is  dead,  and  no  further  information  can 
be  obtained.  That  would  be  of  itself  a  sufficient  reason 
for  supporting  this  decree.  But  another  view  is  this : 
From  the  year  1823  down  to  the  year  1861  this  deed 
has  been  acted  upon  and  dealt  with.  And,  even  put- 
ting out  of  consideration  the  positive  acts  of  acquies- 
cence, or  confirmation  rather,  on  the  part  of  this  lady, 
P  P  2  was 


1861. 

SKOTTOIfrR 
V. 

Williams. 
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Williams. 


was  it  or  was  it  not  her  intention  ever  to  disturb  the 
deed  ?  I  have  read  her  letters.  I  am  satisfied  upon 
those  letters  that  she  never  for  one  moment  intended 
to  disturb  the  deed ;  and  if  she  did  not  intend  to  dis- 
turb the  deed,  those  who  claim  under  her  cannot  inter- 
pose to  disturb  it.  I  think  that  this  appeal  is  wholly 
groundless  and  must  be  dismissed  with  costs. 


PONSFORD  V.  HANKEY. 

rpHESE  were  two  appeals  from  decisions  of  Vice- 
Chancellor  Stuart  overruling  the  demurrer  of  one 
and  allowing  the  demurrer  of  another  Defendant  to  the 
bill,  which  claimed  the  benefit  of  an  agreement  for  the 
repurchase  of  certain  hereditaments  at  or  before  a  time 
which  was  prescribed  for  that  purpose  by  the  agreement 
and  which  elapsed  the  day  after  the  filing  of  the  bill. 

The 


March  19. 

Before  The 
Lords  Jus- 
tices. 

The  Plaintiff 
entered  into 
an  agreement 
with  the  prin- 
cipal Defend- 
ant to  sell  to 
him  certain 
leasehold  pro- 
perty, in  con- 
sideration of  a 

debt  due  from  the  Plaintiff  to  the  Defendant,  with  a  stipulation  giving  to  the  Plaintiff 
the  right  of  re-purchase  on  payment  of  a  specified  sum,  with  interest,  on  a  specified 
day,  or  so  much  of  the  re-purchase  money  as  should  then  be  *'  due  and  owing,  after 
deducting  the  net  proceeds  of  all  sales  (if  any)  which  should  be  made  in  the  mean- 
time, including  all  monies  laid  out  in  repairs  or  improvements.''  The  agreement 
provided  that  time  should  be  considered  of  the  essence  of  the  permission  to  re-pur- 
chase, and  that  the  same  should  under  no  circumstances  be  exercisable  after  the 
specified  day,  any  rule  of  equity  to  the  contrary  notwithstanding.  The  bill,  which 
was  filed  one  day  before  the  expiration  of  the  time  for  re-  purchase,  alleged  that  the 
principal  Defendant  had  sold  portions  of  the  property  to  an  amount  more  than 
sufficient  or  very  nearly  sufficient  to  pay  the  amount  of  the  re-purchase  money,  but 
had  only  rendered  insufficient  and  unsatisfactory  accounts  of  his  receipts,  and  refused 
to  give  any  others.  The  bill  also  stated  that  another  Defendant  (who  was  the 
solicitor  to  the  principal  Defendant)  claimed  to  be  and  was,  under  agreements,  deeds 
and  assurances,  the  particulars  whereof  were  unknown  to  the  Plaintiff,  interested  in 
the  premises  comprised  in  the  agreement,  and  that  this  Defendant  alleged  that  be 
was,  in  fact,  a  necessary  party  to  the  suit.  The  prayer  was  for  an  account  of  the 
monies  received  by  the  principal  Defendant  on  account  of  the  sales,  and  of  what  was 
due  to  him  in  respect  thereof,  and  that  he  might  account  for  and  set  off  against  his 
debt  the  sums  received  by  him,  and  that  the  Plaintiff,  who  offered  to  pay  the  balance 
(if  any),  might  be  at  liberty  to  re-purchase,  notwithstanding  the  expiration  of  the 
time.  On  appeal  from  an  order  overruling  the  demurrer  of  the  principal  Defendant, 
and  allowing  that  of  the  other :     Held — 

1.  That  a  sufficient  case  was  alleged  for  some  relief  against  the  principal  Defendant. 

2.  That  there  was  a  sufficient  allegation  of  interest  in  the  other  Defendant,  and 
that  consequently  neither  demurrer  was  sustainable. 
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The  bill  was  filed  by  James  Ponsford  against  two        1861. 

Defendants  named  Hankey  and  Harrison.  J^^*^""^^^ 

Ponsford 

V. 

It  alleged  that  in  and  prior  to  the  month  of  February ^  Hankey. 
1856,  the  Plaintiff  had  at  his  own  expense  caused  to 
be  erected  on  the  freehold  and  leasehold  land  therein 
mentioned  valuable  messuages  and  tenements;  and  that 
to  enable  him  to  make  such  expenditure  he  had  from 
time  to  time  borrowed  large  sums  of  money  upon 
security  of  mortgages  of  the  various  portions  of  the 
property.  That  at  the  close  of  the  year  1856,  or  in 
the  early  part  of  January^  1866,  the  Defendant  Hankey 
demanded  from  the  Plaintiff  immediate  payment  of  a 
sum  of  ^5,000/1  which  he  had  advanced  to  a  firm  in 
which  the  Plaintiff  was  a  partner.  That  the  Plaintiff 
was  unable  at  short  notice,  except  at  a  ruinous  sacrifice 
of  his  property,  to  meet  the  demand,  and  made  various 
proposals  for  gradually  liquidating  or  otherwise  satisfy- 
ing the  claim ;  but  that  the  Defendant  Hankey  threat- 
ened to  make  the  Plaintiff  a  bankrupt  in  the  event  of 
the  Plaintiff  failing  at  once  to  pay  off  the  25,000/. 
and  interest,  or  to  give  a  sufficient  security  for  the 
same. 

After  stating  negociations  and  correspondence  be- 
tween the  Plaintiff  and  Hankey ^  the  bill  stated — 

(Paragraph  15.)  That  throughout  the  transactions 
which  led  to  and  resulted  in  the  assignments  by  the 
Plaintiff  to  the  Defendant  Hankey  of  the  premises 
mentioned  in  the  bill,  the  Defendant  Harrison^  who  had 
for  many  years  been  the  confidential  solicitor  of  the 
Plaintiff,  acted  also  as  solicitor  of  the  Defendant  Han- 
key,  and  being  anxious  to  obtain  and  having  in  fact  ob- 
tained for  himself  large  pecuniary  advantages  and 
benefits  by  virtue  of  the  arrangements  between  the 
Plaintiff  and  the  Defendant  Hankey,  had  paid  far  greater 

attention 
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Williams. 


JUofYAK 
Before 

LOBD 

f 

Thr 

en' 


was  it  or  was  it  no^  '  -  ,•  Defendant  Hankey  than 

deed  ?     I  have 
those  letters 

to  disturb  ^v)  on  the  9th  February^   I8.V1, 

turb  the  *\^  at  the  office  of  the   Defendant 

pose  t  -'"^^uircd  alterations  to  be  made  in  the 

grop  -  '»^^iiifnt,  but  was  informed   by   Harrison 

;>'J^tfnt  was  already  engrossed,  as  also  were 

^'^  Jc^^f  being  the  assignments  of  the  several 

fy^^  referred  to  in  the  agreement,  and  that  the 

;>/<^\^^t  must  be  executed  as  engrossed,  and  without 

^'^'^lanons  ;  or  otherwise  that  the  Defendant  Han- 

'''#ouM  at  once  take  proceedings  against  the  PlaintiH' 

^'foforce  the  immediate  payment  of  his  debt,  which 

gi^Htki  probably  be  the  cause  of  the  utter  ruin  of  the 

risintifl*. 


That  (paragraph  21)  the  PlaintifT  remonstrated,  aiiri 
at  first  dechned  to  execute  any  of  the  documents,  un- 
less a  clause  was  inserted  in  the  agreement  stipulatintj^ 
that,  in  the  event  of  the  Plaintiff  repurchasing  the  pro- 
perty, the  Defendant  Hankey  should  only  be  entitled  to 
the  repayment  of  the  principal  sum  of  25,000/.  and 
interest  at  5/.  per  cent,  per  annum ;  but  that  (para- 
graph 22)  the  Defendant  Harrison  refused  to  alter  the 
agreement,  and  that  the  Plaintif}*,  under  the  pres«&ure  of 
his  pecuniary  difficulties,  and  being  without  any  inde- 
pendent professional  advice  or  assistince,  eventually 
executed  the  agreement  as  engrossed,  together  with 
liflccn  indentures,  being  assignments  to  Hankey  of  the 
various  properties. 

That  (paragraph  23)  none  of  these  indentures  weie 
read  over  to  the  Plaintiti'  or  explained  to  him. 


That  (paragraph  "24)  the  Piainiift'  protested  against 

the 
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Ihe  terms  of  the  agreement,  and  the  omission  there-        1861. 
)m  of  the  stipulation  or  clause  before  referred  to. 

The  bill  then  (paragraph  25)  set  forth  the  terms  of 
the  agreement,  which  was  dated  the  9th  February,  1856, 
and  made  between  Hankey  of  the  one  part  and  the 
Plaintiff  of  the  other  part,  whereby  it  was  expressed  to 
be  agreed  — 

(I.)  That  the  Plaintiff,  his  executors  or  administra- 
tors might,  on  the  25th  December,  1860,  or  at  any  time 
prior  thereto,  on  giving  to  Hankey,  his  executors,  ad- 
ministrators and  assigns  three  calendar  months'  pre- 
vious notice  of  his  or  their  intention  so  to  do,  by  leav- 
ing such  notice  at  the  then  or  last  known  place  of  abode 
of  Hankey,  his  executors,  administrators  or  assigns, 
repurchase  the  property  comprised  in  the  agreement, 
subject  to  the  mortgages  then  affecting  the  same,  upon 
payment  to  him  or  them  of  the  sum  of  25,829/.  2s.  Ad,, 
together  with  interest  thereon  at  and  after  the  rate  of 
5/.  per  cent,  per  annum,  as  from  the  quarterly  day  of 
payment  of  rents  in  London  next  preceding  such  pay- 
ment, in  case  the  same  should  not  be  made  on  any  of 
the  said  quarterly  days  of  payment  of  rents,  or  of  so 
much  thereof  as  should  be  then  due  and  owing  (after 
deducting  the  net  proceeds  of  all  sales,  if  any,  which 
should  have  been  previously  made  by  him  or  them,  in- 
cluding all  monies  laid  out  in  repairs  or  improvements 
of  the  property),  in  pursuance  of  the  power  in  that  be- 
half thereinafter  contained  ;  and  that  Hankey,  his  exe- 
cutors, administrators  and  assigns,  would  thereupon  and 
upon  receiving  the  amount  of  the  monies  aforesaid,- at 
the  costs  and  charges  of  the  Plaintiff,  his  executors  or 
administrators,  re-assign  and  reconvey  to  him  or  them, 
as  he  or  they  should  direct,  the  said  premises,  or  so 
much  thereof  as  should  not  then  have  been  previously 
disposed  of,  for  all  the  respective  residue  of  the  terms 

of 
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of  years  therein,  subject  to  the  rents  and  covenants 

payable  and  to  be  performed  in  respect  of  the  same 

X"""     respectively,  and  also  subject  to  the  mortgage  debts  and 

Hanket.  incumbrances  charged  thereon  respectively,  but  freed 
and  absolutely  discharged  from  all  claims  and  interests 
of  Hanket/y  his  executors,  administrators  and  assigns, 

•  in,  to,  out  of  or  upon  the  same  property  and  premises, 

or  any  part  or  parts  thereof  respectively. 

(2.)  That  time  should  be  considered  as  of  the  essence 
of  the  aforesaid  permission  to  repurchase,  and  that  the 
right  of  repurchase  should  in  no  case  and  under  no 
circumstances  be  exercisable  after  the  25th  of  December^ 
1860,  any  rule  of  law  or  equity  to  the  contrary  not- 
withstanding, and  that  the  arrangement  should  not  be 
considered  as  constituting  a  mortgage,  but  an  absolute 
purchase  by  Hanhey^  with  such  limited  right  of  re- 
purchase, and  that  the  same  should  not  preclude  or 
prevent  Hankey,  his  executors,  administrators  and  as- 
signs from  letting,  selling,  and  otherwise  managing  and 
dealing  with  the  said  property,  or  from  doing  the  repairs 
thereof,  as  he  or  they  should  think  proper,  and  without 
being  liable  to  consult  with  or  take  the  opinion  of  the 
Plaintiff,  his  executors  or  administrators  in  anywise  in 
relation  thereto ;  and  that,  so  long  as  the  right  of  the 
Plaintiff  to  repurchase  should  continue  exercisable, 
Ilankey,  his  executors,  administrators  and  assigns 
might  retain  possession  of  the  premises,  and  receive 
the  rents  and  profits  thereof  for  his  or  their  own 
absolute  use  and  benefit;  and  that  all  such  rents  and 
profits  up  to  the  time  of  repurchase  or  to  the  quarter 
day  of  payment  preceding  the  same  should  be  the 
absolute  property  of  Hankey,  his  executors,  adminis- 
trators or  assigns. 

(3.)  That  so  long  as  the  aforesaid  right  (o  repurchase 

should 
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should  continue  exercisable  as  aforesaid^  Hanket/f  his  ex- 
ecutors, administrators  and  assigns  might  sell  all  or  any 
part  or  parts  of  the  premises,  on  such  terms  generally 
as  he  or  they  should  think  proper  and  without  being 
accountable  to  or  under  any  liability  to  consult  with  the 
Plaintiff,  his  executors  or  administrators  thereon ;  and 
that  the  consideration  monies  for  each  such  sale  or  sales 
after  payment  of  the  mortgage  debt  or  debts  charged 
upon  the  property  sold,  or  a  proportionate  part  thereof 
in  the  event  of  its  not  including  the  whole  of  the  pro- 
perty comprised  in  such  mortgage  or  mortgages,  and  all 
the  incidental  expenses  and  the  amount  of  all  monies 
laid  out  and  expended  by  Hanket/f  his  executors,  admi- 
nistrators and  assigns  for  repairs  and  improvements  of 
the  property  as  aforesaid,  should  be  paid  over  to  Han- 
key,  his  executors,  administrators  or  assigns  for  his  or 
their  own  use  and  benefit,  but  yet  so  that  after  the  re- 
ceipt thereof  the  aforesaid  right  of  repurchase  should  be 
exercisable  in  respect  of  the  property  for  the  time  being 
remaining  unsold  on  payment  by  the  Plaintiff,  his  exe- 
cutors or  administrators  to  Hankey,  his  executors,  ad- 
ministrators or  assigns  of  such  a  sum  of  money  as 
together  with  the  net  amount  so  received  should  make 
up  the  aforesaid  sum  of  25,829Z.  2s.  4d.,  and  on  the 
observance  by  him  or  them  of  the  other  terms  and 
stipulations  which  on  his  or  their  part  ought  to  be 
observed  in  order  to  entitle  him  or  them  to  repurchase 
the  premises  according  to  the  spirit  and  intention  of 
the  provision  in  that  behalf. 


1861. 


(4.)  That  if  any  of  the  incumbrances  specified  in  the 
schedule  to  the  agreement  should  be  paid  off  while 
the  right  to  repurchase  continued,  the  person  or  per- 
sons by  whom  the  same  should  be  paid  off,  (whether  it 
should  be  Hankey,  his  executors,  administrators  or 
assigns  or  the  Plaintiff;  his  executors  or  administrators,) 

should 
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1861.       should  be  considered  as  standing  in  the  place  of  the 
incumbrancer  whose  incumbrance  should  be  paid  off 

(5.)  That  Hankey,  his  executors  or  administrators 
wouldy  whenever  thereunto  required  by  the  Plaintiff,  his 
executors  or  administrators,  release  and  assign  to  the 
Plaintiff,  his  executors  or  administrator^  or  otherwise 
HS  he  or  they  should  direct,  the  aforesaid  debt  of 
25,000/. ;  and  that  all  deeds  and  instruments  necessary 
for  effectuating  the  above-mentioned  purposes  should 
be  made  and  entered  into  by  the  parties  aforesaid  and 
should  be  prepared  and  executed  at  the  Plaintiff's 
expense. 

The  bill  further  stated  (paragraph  27)  that  the  Plain- 
tiff executed  the  above  agreement  ujider  the  above- 
mentioned  protest,  and  never  waived  or  abandoned  his 
right  to  receive  from  Hankey  a  full  and  true  account  of 
all  the  monies  received  by  Hankey  either  in  respect  of 
the  rents,  issues  and  proceeds  of  the  premises  or  from 
the  sales  thereof. 

The  bill  further  stated  (paragraph  29)  that  Hankey 
had  since  the  date  of  the  said  agreement  sold  a  large 
portion  of  the  property  comprised  therein  and  received 
the  purchase-monies  thereof,  and  (paragraph  30)  that 
the  total  amounts  which  had  been  received  by  Hankey 
or  by  Harrison  on  his  behalf  in  respect  of  such  sales 
and  in  respect  of  the  rents  and  profits  of  the  property 
amounted  to  a  very  large  sum  in  the  whole,  being 
in  fact  more  than  or  very  nearly  sufficient  to  pay,  dis- 
charge and  satisfy  the  whole  of  the  principal  sum  of 
25,000/.  with  interest  thereon,  or  on  the  unpaid  part 
thereof  for  the  time  being,  at  the  rate  of  6/.  per  cent,  per 
annum  from  the  date  of  the  agreement,  together  with 
all  costs,  charges  and  expenses  which  Hankey  had  in- 
curred or  been  put  to  in  or  about  the  sales  of  the  said 

hereditaments 
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hereditaments  and  the  collection  of  the  rents,  issues  and 
profits  thereof  and  all  payments  and  outgoings  in  respect 
thereof. 

The  bill  also  staled  (paragraph  31 )  that  on  the  22nd 
of  September f  1860,  the  PiaintifT,  in  pursuance  of  the 
agreement,  sent  to  Hankey  a  notice  in  writing,  which 
was  set  out  in  the  bill,  claiming  his  right  of  repurchase, 
and  requiring  Hankey  to  re-assign  the.  property,  as  the 
PlaintifF  intended  to  complete  the  repurchase  on  or 
before  the  26th  of  December  then  next,  and  also  de- 
manding from  Hankey  a  statement  of  the  rents  and 
profits  received  by  him  for  each  respective  property, 
house  and  premises,  together  with  all  the  interest 
monies  income-tax  and  ground-rents  which  he  had 
paid  in  respect  of  such  property. 

The  bill  further  stated  that  the  Plaintiff,  being  unable 
to  obtain  from  the  Defendants  or  either  of  them  any 
detailed  or  proper  account,  or  indeed  any  account  what- 
ever, of  the  monies  received  by  Hankey  or  by  Harrison 
on  his  behalf  since  the  date  of  the  agreement,  was 
wholly  unable  to  ascertain  the  exact  amount,  if  any, 
due  to  Hankey y  upon  the  footing  of  the  agreement 
(as  modified  by  the  previous  understanding)  which  was 
come  to  between  the  Plaintiff  and  the  Defendant 
Hankey^  and  which  was  never  waived  or  abandoned 
by  the  Plaintiff;  and  that  the  Plaintiff  by  reason  of 
the  matters  aforesaid  did  on  the  22nd  of  December^ 
1860,  leave  at  the  residence  of  Hankey y  and  also  serve 
on  Harrison^  a  further  notice  requiring  Hankey  to 
furnish  to  the  Plaintiff  an  account  of  the  rents  received 
since  the  date  of  the  agreement  and  of  the  proceeds 
of  such  parts  of  the  property  as  had  been  sold  since 
the  date  of  the  agreement,  and  adding  that  if  Hankey 
declined  to  furnish  the  accounts  first  referred  to,  yet 
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1861.  that  the  Plaintiff  required  him  to  furnish  the  account 
secondly  referred  to.  And  the  Plaintiff  further  stated 
by  this  notice  that  be  was  ready  and  willing  and 
thereby  offered  to  pay  to  Hanhey  on  the  24th  De- 
cember  instant  at  three  o'clock  in  the  afternoon  such 
a  sum  of  money  as  might  be  justly  due  and  owing 
to  him  in  respect  of  principal  and  interest  and  as,  ac- 
cording to  the  true  construction  of  the  agreement  and 
the  understanding  of  the  parties  thereto  at  the  time  of 
the  execution  thereof,  was  stipulated  and  agreed  to  be 
paid  as  the  consideration  for  the  repurchase. 

The  bill  then  stated  (paragraph  37)  that,  in  conse- 
quence of  such  last-mentioned  notice,  Harrison  sent  on 
behalf  of  Hankey  to  the  Plaintiff's  solicitors  on  the 
24th  December f  1860,  a  short  statement  purporting  to 
be  an  account  of  the  sales  made  by  Hankey;  but  that 
such  account  was  insufficient  and  unsatisfactory  and  did 
not  contain  a  true  and  just  account  of  the  sales  made 
by  Hankey^  or  of  the  sums  received  in  respect  thereof, 
and  did  not  show  the  balance  which,  having  regard  to 
the  sales  made  by  Hankey^  would  be  really  due  from 
the  Plaintiff  to  Hankey. 

The  bill  stated  (paragraph  38)  that  the  above  ac- 
count was  only  furnished  to  the  Plaintiff's  solicitors 
on  the  morning  of  the  24th  December,  1860,  and  that 
no  sufficient  time  had  been  given  to  the  Plaintiff  or  his 
solicitors  on  his  behalf  to  examine  minutely  the  ijtems  of 
the  account ;  and  (paragraph  39)  that,  notwithstanding 
urgent  applications  which  were  made  by  the  Plaintiff 
for  further  accounts,  both  the  Defendants  refused  to 
furnish  the  same  or  to  furnish  any  accounts  whatever 
of  or  in  relation  to  the  dealings  and  transactions  of 
the  Defendants,  or  either  of  them,  with  the  messuages, 
tenements  and  hereditaments  comprised  in  the  schedule 

to 
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to  the  agreement,  other  than  the  insufficient  and  un-        1861. 

satisfactory  account  so  rendered  as  aforesaid.  ^r^""^^*^ 

•^  P0N8FORD 


With  regard  to  the  Defendant  HarrUon^  the  bill 
stated  (paragraph  41)  that  he,  under  and  by  virtue  of 
divers  agreements,  deeds  and  assurances,  the  particu- 
lars of  which  were  wholly  unknown  to  the  Plaintiff, 
and  under  and  by  virtue  of  some  verbal  understanding 
and  agreement  with  the  Defendant  Hankey,  the  parti- 
culars of  which  verbal  agreement  were  also  wholly  un- 
known to  the  Plaintiff,  claimed  to  be  and  was  interested 
in  the  said  messuages,  lands,  tenements  and  heredita- 
ments, and  that  he  alleged  that  he  was  in  fact  a  neces- 
sary party  to  the  suit. 

The  bill  prayed  : — 

(1.)  That  it  might  be  declared  that  under  the  circum- 
stances in  the  bill  stated  the  Plaintiff  was  entitled  as 
against  the  Defendant  Hankey  and  all  persons  claiming 
by,  from,  through  or  under  him  to  the  full  benefit  and 
advantage  of  the  several  clauses  and  stipulations  in  the 
articles  of  agreement  of  the  9th  February ,  1856,  con- 
tained for  the  repurchase  by  the  Plaintiff  of  the  several 
messuages,  tenements  and  hereditaments  in  the  schedule 
to  the  articles  of  agreement  mentioned  or  referred  to, 
or  the  unsold  portions  respectively,  notwithstanding 
that  such  repurchase  should  not  be  completed  on  or 
before  the  25th  December ,  1860. 

(2.)  That  an  account  might  be  taken  of  what  since 
the  date  of  the  articles  of  agreement  had  been  re- 
ceived by  the  Defendant  Hankey  or  by  any  other  per- 
son or  persons  by  his  order  or  for  his  use  in  respect  of 
the  rents,  issues  and  profits  of  the  several  messuages, 
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tenements  and  hereditaments  comprised  in  the  schedule 
to  the  articles  of  agreement. 

(3.)  That  it  might  be  ascertained  which  of  the  mes- 
suages, tenements  and  hereditaments  comprised  in  the 
schedule  to  the  articles  of  agreement  had  been  sold,  and 
when  and  to  whom  and  under  what  circumstances;  and 
that  an  account  might  be  taken  of  what  was  or  were  the 
gross  purchase-money  or  purchase-monies  paid  for  such 
of  the  said  messuages,  tenements  and  hereditaments  as 
had  been  sold. 


(4.)  That  an  account  might  also  be  taken  of  what  (if 
anything)  was  justly  due  and  owing  to  the  Defend- 
ant Hankey  for  principal  and  interest  on  his  debt ;  and 
that  in  taking  such  last-mentioned  account  the  Defend- 
ant Hankey  might  be  directed  to  account  for  and  set  ofl' 
from  his  debt  and  interest  all  monies  received  by  him 
or  by  any  person  or  persons  by  his  order  or  for  his  use 
in  respect  of  the  rents,  issues  and  profits  of  the  heredi- 
taments, or  the  unsold  portions  thereof  for  the  time 
being,  and  in  respect  of  the  gross  proceeds  of  the  sales 
of  such  of  the  hereditaments  as  had  been  sold  as  afore- 
said, or  so  much  and  such  of  the  monies  as  to  the  Court, 
under  the  circumstances  therein  stated,  might  appear 
just  and  equitable,  the  Plaintiff  being  ready  and  willing 
and  thereby  offering  to  pay  to  the  Defendant  ^TanA^y 
what  (if  anything)  should,  upon  the  taking  of  such 
lastly-mentioned  account,  be  found  to  be  due  to  him, 
together  with  interest  thereon  in  the  meantime. 

(5.)  That  it  might  be  declared  that  the  Plaintiff  was 
entitled  to  repurchase  the  hereditaments  or  the  unsold 
portions  thereof  respectively ;  and  that  the  Defendant 
Hankey  and  all  necessary  and  proper  parties  might,  on 

payment 
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payment  of  what  (if  anything)  might  be  found  due  to 
him,  or  forthwith  if  nothing  should  be  so  found  due, 
be  ordered  and  decreed  to  execute  to  the  Plaintiff,  or 
as  he  might  direct,  proper  assignments  and  assurances. 

(6.)  For  an  injunction  to  restrain  the  Defendants  from 
selling  or  otherwise  dealing  with  such  of  the  heredita- 
ments as  remained  unsold,  and  from  receiving  the  rents 
and  profits.  The  bill  also  prayed  for  a  receiver  and 
general  relief. 

Each  of  the  Defendants  demurred  for  want  of  equity. 
The  Vice-Chancellor  overruled  the  demurrer  of  the  De- 
fendant Hankey  with  costs,  but  allowed,  with  costs, 
that  of  the  Defendant  Harrison.  The  case  is  reported 
in  the  second  volume  of  Mr.  Giffard^s  Reports  (a). 

The  Defendant  Hanhey  and  the  Plaintiff  both  ap- 
pealed. 

Mr.  Bacon  and  Mr.  Cotton  in  support  of  the  appeal 
of  the  Defendant  Hankey. 

Although  the  bill  states  that  the  agreement  was  signed 
without  advice,  it  does  not  seek  to  rescind  or- alter  or 
reform  it.  The  agreement  must  consequently  be  taken 
to  be  valid ;  and  so  taken  it  excludes  entirely  the  relief 
sought  by  the  bill,  which  does  not  even  state  that  any 
tender  has  been  made  to  Mr.  Hanhey. 

They  referred  to  Joy  v.  Birch  (6). 

Mr.  Malins  and  Mr.  Bristowe,  for  the  Plaintiff,  were 
not  called  upon  with  reference  to  this  appeal.  On  the 
Plaintiff's  own  appeal  they  submitted  that  there  was  a 

sufficient 
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sufficient  statement  in  the  bill  of  interest  in  the  De- 
fendant Harrison  to  make  him  a  proper  party  to  the 
suit. 

Mr.  Elmsley  and  Mr.  Jessel  for  the  Defendant  Har- 
rison. 

There  is  no  equity  appearing  on  the  bill  against  Har- 
rison.  Mere  general  allegations,  like  those  contained  in 
the  41st  paragraph,  are  not  enough  to  protect  the  bill 
from  a  demurrer.  The  allegation  is  that  he  is  interested 
in  the  property,  not  in  the  matters  in  question,  in  the 
suit;  Plumbe  v.  Plume  {a).  As  to  the  account  which  is 
alleged  to  have  been  refused,  the  agreement  would  have 
provided  for  an  account  being  rendered,  if  that  had  been 
intended. 

They  referred  to  Davis  v.  Thomas  (b);  Pegg  v. 
Wisden{c)\  Le  Texier  v.  The  Margravine  of  Ans- 
pack  (d). 

The  Lord  Justice  Knight  Bruce. 

Of  course  for  the  present  purpose,  though  alone  for 
the  present  purpose,  every  allegation  in  the  bill  must  be 
taken  to  be  a  true  and  real  fact  not  displaced,  counter- 
vailed or  weakened  by  any  possible  fact  not  stated  in 
the  bill.  So  dealing  with  the  matter,  I  conceive  it  to 
be  clear  that,  as  far  as  the  Defendant  Mr.  Hanhey  is 
concerned,  the  16th,  20th,  21st,  23rd,  24th,  31st.  36th, 
37th,  38th  and  39th  paragraphs  of  the  bill  are  decisive 
against  the  demurrer,  as  showing  that,  established  and 
unanswered,  they  would  entitle  the  Plaintiff  to  some 
decree  against  the  Defendant.  I  am  also  of  opinion 
that  the  41  st  paragraph  shows  Mr.  Harrison  to  be  a 

proper 
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proper  parly  to  the  bill.     I  therefore  think  that  both      ^^^^'\ 
demurrers  fail. 


The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.    The  whole  substance  of 
the  agreement  was  that   the  Defendant  Mr.  Hankey 
was  to  have  the  estate  until  payment,  within  a  certain 
limited  time,  of  the  amount  which  should  be  due  to  him. 
The  terms  of  the  agreement  are,  that  there  should  be  a 
repurchase,  upon  payment  of  the  sum  of  26,000/.  and 
odd  and  interest,  deducting  the  net  proceeds  of  all  the 
sales  (if  any)  which  should  have  been  previously  made 
by  Mr.  Hankey,  including  all  monies  laid  out  in  repairs 
or  improvements  of  the  property.     Now  I  think  that 
that  clause  in  the  agreement  throws  upon  Mr.  Hankey 
the  obligation  of  rendering  an  account,  because  the 
amount  which  is  to  be  paid  to  him,  and  which  is  the 
consideration    of    the    repurchase,    depends    on    the 
amount  which  he  has  already  received  by  means  of  the 
sales  of  the  property.     It  was  argued  that  there  would 
have  been  provision  made  in  the  agreement  expressly,  if 
it  had  been  so  intended,  that  Mr.  Hankey  should  render 
an  account.    But  the  agreement  does  contain  an  express 
clause,  that  all  deeds  and  instruments  shall  be  executed 
which  shall  be  necessary  for  effectuating   the  several 
purposes  of  it.     And  if,  therefore,  it  was  one  of  the  pur- 
poses of  the  agreement  that  the  amount  due  to   Mr, 
Hankey  should  be  ascertained,  there  would  then  be  a 
right  to  have  a  deed  prepared  which  should  contain  the 
provisions  which  might  be   necessary  for  effectuating 
the  agreement  in  that  respect.    However,  in  the  absence 
of  those  provisions,  we  find  these  facts  stated  on  this 
bill,  and  admitted  for  the  purposes  of  the  demurrer :  that 
Mr.  Hankey  did  render  an  account,  which  account  was 

not 
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186K  not  a  true  and  correct  account,  of  the  sums  which  were 
due  to  him,  and  does  not  show  the  balance  which, 
having  regard  to  the  sales,  would  be  really  due  from  the 
Plaintiff  to  the  Defendant  Hankey.  And  there  is  not 
only  this  allegation,  but  an  allegation  that  Mr.  Hankey 
does  refuse  to  furnish  any  further  accounts,  or  any  ac- 
counts whatever  of  or  in  relation  to  the  dealings  and 
transactions  of  the  Defendants  or  either  of  them  with 
the  estate. 

And  another  allegation  is  that  the  account  of  the 
sales  so  already  rendered  by  the  Defendant  Hankey  is 
wholly  insufficient  and  unsatisfactory,  and  is,  in  material 
entries  therein,  erroneous  and  incorrect. 

We  are  bound  on  this  demurrer  to  assume  all  those 
facts  to  be  true ;  and  if  they  be  true,  I  cannot  doubt 
that,  whatever  the  right  decree  may  be  to  be  made, 
some  decree  must  undoubtedly  be  made  in  favour  of  the 
Plaintiff  at  the  hearing  of  this  cause.  Suppose  it  to  be 
the  case  that  Mr.  Hankey  has  sold  property  to  an 
amount  more  than  sufficient  to  pay  the  amount  due  to 
him.  In  that  case,  although  he  may  be  entitled  to 
retain  the  property  which  is  the  subject  of  the  agree- 
ment for  the  purchase  as  an  absolute  purchaser,  I 
apprehend  that,  independently  of  any  question  of  pur- 
chase or  repurchase,  there  may  be  a  right  to  have  an 
account  taken  in  order  to  have  the  amount  overpaid 
refunded.  It  seems  to  me,  therefore,  that  the  demurrer 
of  Mr.  Hankey  cannot  be  sustained. 

Then,  as  to  the  demurrer  of  Mr.  Harrison^  I  am  afraid 
I  differ  from  the  opinion  of  the  Vice-Chancellor.  I 
confess  it  does  appear  to  me  that  the  allegations  of  this 
bill  are  sufficient  as  to  there  being  an  interest  in  Mr. 
Harrison  in  the  matters  in  question  in  this  suit.  Mr. 
Jessel so  insists,  because  there  is  this  allegation,  ''that 

he 
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he  IS  interested  in  the  messuages  and  premises."  If 
the  allegation  had  stopped  there,  it  might  perhaps  not 
have  amounted  to  an  allegation  that  the  Defendant  had 
an  interest  in  the  matters  in  question  in  the  suit ;  but  it 
goes  on  to  state,  "that  he  alleges  that  he  is  a  necessary 
party  to  the  suit."  This  I  think  cannot  be  construed  as 
a  separate  and  distinct  allegation,  but  must  be  taken 
with  reference  to  the  interest  in  the  messuages  and  pre- 
mises which  are  before  alleged  to  be  vested  in  him.  My 
opinion,  therefore,  is,  that  both  these  demurrers  must 
be  overruled. 
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THE  WARDEN  AND  ASSISTANTS  OF  THE 
HARBOUR  OF  DOVER  v.  THE  LONDON, 
CHATHAM  AND  DOVER  RAILWAY  COM-  ^    ,  ^ 

Mareh  9, 
PANY.  11,18,22. 

Before  The 

THIS  was  the  appeal  of  Defendants  from  an  order    Lords  Jus- 
of  Vice-Chancellor  Stuart   granting  an  interlo-        "^"^ 
cutory  injunction  to  restrain  them  from  crossing  a  street  gpecial 

in  Dover  in  any  other  manner  than  was  authorized  by  railway  Act 

"^  .  .  ''    provided  that 

the  Defendants  special  act  of  mcorporation.  the  line  should 

be  made  ac- 
cording to  the 
The  Plaintiffs,  who  were  incorporated  in  1606,  by  a  levels  shown 

charter,  were  entitled,  among  other  property,  to  four  ^fj^j  -j^„g 

houses  in  Limekiln  Street,  in  the  town  of  Dover.  and  that  it 

should  be  law- 
ful for  the 
By  the  East  Kent  Railway  (Extension  to    Dover)  company  to 

Act,  1856,  with  which  the  Lands  Clauses  Consolidation  across  a  spe- 

Act,  1845,  and  the  Railways  Clauses  Consolidation  Act,  cifie^  street  on 
'  •'  the  level  of 

1845,  the  street: — 
Held,  that  the 
latter  provision  was  not  obligatory,  and  did  not  prevent  the  company  from  carrying 
their  line  across  the  street  according  to  the  provisions  of  the  general  Act. 

Q  Q2 
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1861.        1845,  were  incorporated,  the  East  Kent  Railway  Com- 
^^^^^''^j.      pony   (whose  name  had  since  been  changed  to  "  The 
OP  Dover      London,    Chatham   and   Dover    Railway    Company    ) 
LC.&  Dover  ^^^^  empowered  to  make  and  maintain  a  railway  as 
Railway  Co.  therein  mentioned,  it  was  enacted  (sect.  6),  that,  subject 
to  the  provisions  of  the  special  act,  the  railways  thereby 
authorized  should  be  made  in  the  line  and  according  to 
the  levels  delineated  on  the  plans  and  described  in  the 
books  of  reference,  and  that  the  company  might  enter 
upon  and  take  and    use  such  of  those  lands  as  they 
thought  necessary  for  the  purposes  of  their  act     And  it 
was  further  enacted,  (sect.  7),  that,  subject  to  the  provi- 
sions in  the  Railways  Clauses  Consolidation  Act,  1845, 
contained  in  reference  to  the  crossing  of  roads  on  a  level, 
it  should  be  lawful    for  the  company  in  constructing 
the  railway  to  carry  the  same  on  a  level  across  the 
street  in  question  :  provided  always,  that  the  company 
should  erect  and  for  ever  maintain  a  good  and  suffi- 
cient public  foot-bridge  for  the  use  of  foot-passengers 
over  the  road  at  or  near  the  point  of  such  level  crossing. 

On  the  13th  of  September,  1860,  an  agreement  was 
entered  into  between  the  Plaintiffs  and  the  Defendants, 
whereby  the  Plaintiffs  agreed  to  sell  and  the  company 
to  purchase  the  hereditaments  specified  in  the  schedule 
to  the  agreement  for  17,262/.  (which  was  to  include 
compensation  for  all  damage  occasioned  by  severance 
from  or  from  otherwise  injuriously  affecting  the  Plain- 
tiffs' other  property,  and  for  all  accommodation  ^works 
required  by  the  acts). 

And  the  Defendants  thereby  agreed,  fifthly,  within 
three  calendar  months  after  demand  to  pay  to  the  Plain- 
tiff for  any  injury  or  damage  which  might  happen  to  the 
estate  of  the  Plaintiffs  or  any  part  thereof,  by  reason  of 
the  Defendants  stopping  up  any  street  or  thoroughfare, 

or 
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or  altering  the  level  of  any  street  or  thoroughfare,  in        186K 
Dover   in    constructing    their    railway   or   any  of  the  ^  « 

buildings  or  works  connected   therewith,  such  a  sum      of  Dover 
as  should  be  determined  by  the  surveyors  for  the  time  L.C.& Dover 
being  of  the  Plaintiffs  and  Defendants  or  an  umpire  to  Railway  Co. 
be  appointed  as  therein  mentioned. 

The  bill  stated  that  the  Defendants  intended  to  carry 
their  railway  across  Limekiln  Slreety  not  on  a  level,  but 
a  depth  more  than  two  feet  below  it,  and  for  that 
purpose  to  divert  the  street,  raise  the  road  and  carry  it 
across  the  line  by  a  bridge.  The  bill  stated  that  the 
raising  of  the  road  would  be  productive  of  great  injury 
to  the  Plaintiffs'  propeity,  particularly  to  the  part  of  it 
in  Limekiln  Street,  and  more  especially  to  the  four 
houses.  The  prayer  was  for  an  injunction  to  restrain 
the  Defendants  from  raising  or  diverting  Limekiln 
Street  in  the  manner  delineated  upon  the  plans  fur- 
nished by  them  to  the  Plaintiffs,  and  from  raising  or 
diverting  the  same  in  any  manner  which  was  an  injury 
to  or  should  be  or  operate  to  the  injury  of  the  four 
houses  and  other  propei  ty  of  the  Plaintiffs  to  the  north- 
east of  Trinity  Church  or  any  other  property  of  the 
Plaintiffs  in  the  town  of  Dover ,  and  from  making  and 
constructing  the  railway  over  or  across  Limekiln  Street 
on  any  other  level  or  any  other  manner  than  as  required 
and  authorized  by  the  East  Kent  Railway  (Extension 
to  Dover)  Act,  1855,  and  the  public  acts  incorporated 
therewith,  and  from  making  or  constructing  any  road 
over  and  across  the  piece  of  land  in  the  deposited 
plans  described  as  numbered  16. 

On  the  7th  March  the  order  under  appeal  was  made 
restraining  the  Defendants  from  constructing  their  rail- 
way 
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1861.       way  over  or  across  Limekiln  Street  on  any  other  level 

y,  „      or  in  any  other  manner  than  as  required  and  authorized 

OF  Dover      by  the  7th  section  of  the  East  Kent  Railway  (Extension 

L.C.&  Dover  ^^  Dover)  Act,  1855. 
.  Railway  Co. 

Mr.  Malins  and  Mr.  Cotton  for  the  Appellants. 

In  the  first  place,  the  7th  section  is,  according  to  the 
true  construction  of  the  act,  permissive  and  not  com- 
pulsory. The  Vice-Chancellor  thought  that  the  section 
constituted  a  parliamentary  contract  on  the  part  of  the 
Defendants  to  construct  the  line  here  upon  the  level. 
But  there  is  nothing  to  show  that  the  special  act  was 
intended  to  abridge  the  powers  conferred  on  the  De- 
fendants by  the  general  act.  On  the  contrary,  the  in- 
tention was  to  add  to  those  powers,  by  giving  them  the 
option  of  constructing  the  line  upon  the  level,  if  they 
thought  fit.  But  even  if  this  were  not  clear,  the  Plain- 
tiffs have  not  made  out  such  a  case  of  damage  as  to 
entitle  them  to  an  interlocutory  injunction,  and  have, 
moreover,  acquiesced  too  long  to  obtain  one. 

They  referred  to  Holyoake  v.  The  Shrewsbury  and 
Birmingham  Railway  Company  (a) ;  Regitia  v.  Sharpe  (6) ; 
North  British  Railway  Company  v.  Tod  (c) ;  Rigby  v. 
The  Great  Western  Railway  Company  (d). 

Mr.  Bacon  and  Mr.  Renshaw  for  the  Respondents. 

The  7th  section  of  the  act  must  be  read  in  connexion 
with  the  6th,  which  provides  that  the  railway  shall  be 
constructed  according  to  the  deposited  plans  and  sec- 
tions.  According  to  these,  the  Plaintiffs'  property  would 

not 

(fl)  5  Railw,  Cos,  421,  427.  (c)  4  Railw.  Cat.  449. 

(b)  3  Railw.  Cai,  33.  {d)  2  Ph.  48. 
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not  be  damaged,  as  the  railway  would  be  carried  on  the 

level   and  all  interference  with  the  Plaintiffs'  houses  .-,  « 

Warden,  &c. 

avoided.     The  company  cannot  alter  the  datum  line  of    of  Dover 
their  railway.  The  Court  will  keep  the  company  within  l,  c.&*Dovbr 
its   powers,   although   the  damage  arising   from  their  Railway  Co. 
being  exceeded  may  not  be  irremediable.     No  case  of 
acquiescence  is  made  out. 

They  referred  to  Webb  v.  The  Manchester  and  Leeds 
Railway  Company  (a) ;  Ware  v.  The  Regents  Canal 
Company  {b);  The  Attorney- General  v.  The  Great 
Northern  Railway  Company  (c) ;  The  Imperial  Gas 
Light  and  Coke  Company  v.  Broadbent  {d) ;  The  North 
British  Railway  Company  v,  Tod{e), 

Mr.  Malins  in  reply. 


The  Lord  Justice  Knight  Brucb. 

In  this  surprising,  or  to  me,  at  least,  surprising  suit, 
we  have  to  dispose  of  an  interlocutory  motion,  to  the 
Plaintiffs'  success  in  which  it  seems  necessary  that  they 
should  show  a  probability,  if  not  establish,  that  the 
phrase  "  it  shall  be  lawful,"  contained  in  the  7th  section 
of  the  Defendants'  Act  of  Parliament,  passed  in  July^ 
1865,  ought  to  be  construed  as  used  in  an  obligatory 
and  mandatory  sense.  As  I  read  that  section,  however, 
considered,  as  it  must  be,  in  conjunction  with  the  other 
sections  of  the  act,  the  four  words  that  I  have  mentioned 
are  permissive  merely  and  not  mandatory.  But  the 
Attorney-General  is  not  before  us,  and  even  if  the  words 
are  mandatory,  I  think  the  Plaintiffs  barred  by  lapse  of 
time  and  conduct  from  any  title  to  obtain  an  interlocu- 
tory 

(fl)  4  MyL  4-  C.  1 16.  {d)  7  U,  of  L,  Cas.  610. 

(6)  3  De  G,Sf  J.  211.  (e)  4  Railtc.  Cat.  449. 

(c)  4  De  G.  4  .S.  75. 


664  CASES  IN  CHANCERY. 

1861.        tory  injunction  for  the  purpose  for  which  they  have 

---  ^"^^^^      obtained  the  order  before  us. 
Wardbn,  &c. 

OF  Dover 

o. 

L.C.&  Dover  The  LoRD  JUSTICE  TuRNER. 

liAILWAY   Co. 

The  injunction,  which  is  the  subject  of  this  appeal, 
restrains  the  Defendants  from  making  and  constructing 
their  railway  over  or  across  Limekiln  Street ^  Dover ^ 
on  any  other  level  or  in  any  other  manner  than  is 
required  and  authorized  by  the  East  Kent  Railway 
(Extension  to  Dover)  Act,  1855,  and  the  public  acts 
incorporated  therewith,  until  further  order.  I  must  ob- 
serve, in  the  first  place,  that  this  appears  to  me  a  most 
inconvenient  form  of  injunction.  There  is  no  declara- 
tion— no  statement  of  what,  in  the  opinion  of  the 
Court,  is  the  right  mode  in  which  this  railway  should 
be  constructed,  and  the  consequence  of  the  injunction 
being  in  that  form  is,  that  no  possible  alteration  can  be 
made  by  the  railway  company  in  the  mode  of  construct- 
ing the  railway,  without  exposing  themselves  to  the 
danger  of  commitment  for  a  breach  of  the  injunction. 
The  Defendants  are  left  perfectly  at  large  to  judge 
what,  on  the  part  of  the  Defendants,  may  be  the  mode 
of  constructing  the  railway  which  is  required  and  autho- 
rized by  the  special  act  and  the  public  acts  incorpo- 
rated therewith.  I  make  that  observation  because  I 
think  that  the  injunction  is  in  a  form  which,  so  far  as 
I  am  aware,  I  have  never  seen  adopted  before,  and 
which  I  think  is  likely,  if  generally  followed,  to  lead  to 
inconvenient  consequences. 

It  must  be  assumed,  however,  that  the  principle  on 
which  this  injunction  was  granted  is,  that  the  Defend- 
ants are  constructing  the  railway  in  a  mode  which  is 
not  required  and  is  not  authorized  by  their  special  act 
or  by  the  public  acts  which  are  incorporated  therewith, 

and 
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and  the  appeal  must  be  dealt  with  upon  that  assump-        1861. 

tion.     Now   the   mode   in  which  the   Defendants  are  „/*^*^'^^ 

,    .        .,  T        1  II-         1         Warden,  &c, 

constructmg  their  railway  is,  as  I  understand,  this — they      op  Dover 

are  carrying  their  railway   across  Limekiln  Street  so  »  ^  &boYER 

that  the  line  of  the  railway  is  below  the  line  of  the  street.   Railway  Co. 

That  is  one  objection.     Another  objection  is,  that  the 

Defendants  are  diverting  Limekiln  Street  and  carrying 

it  over  the  railway  by  a  bridge ;  and  it  is  said,  that 

great  injury  will  be  occasioned  to  the  Plaintiffs  by  this 

mode  of  constructing  the  railway,  with  respect  to  four 

houses  in  Limekiln  Street  which  belong  to  them.  These 

are  the  proceedings   against  which  this  injunction  is 

granted. 

I  think  it  may  be  well  to  consider  the  two  points 
separately. 

First,  with  respect  to  crossing  on  a  level,  I  cannot 
find  in  this  bill,  after  very  carefully  reading  it  more  than 
once,  any  allegation  of  damage  to  the  Plaintiffs  in  respect 
of  their  houses  by  the  company  not  crossing  Limekiln 
Street  at  a  level,  other  than  the  damage  which  may  be 
said  to  be  occasioned  by  the  raising  of  the  road  and  the 
erection  of  the  bridge.  The  frame  of  the  bill  is  peculiar 
in  that  respect.  The  12th  paragraph  is  to  this  effect : — 
"By  the  Railways  Clauses  Consolidation  Act,  1846,  it 
is  provided,  that  the  limit  of  deviation  in  the  level  of  a 
railway  passing  through  a  town,  village,  street  or  land 
continuously  built  shall  be  two  feet."  And  the  13th 
paragraph  is  this— "The  Plaintiffs  have  lately  dis- 
covered, and  the  fact  is,  that  the  Defendants,  the  com- 
pany, intend  to  construct  and  are  about  constructing 
their  railway  across  Limekiln  Street  not  on  the  level 
authorized  and  required  by  the  East  Kent  Railway 
(Extension  to  Dover)  Act,  1855,  but  at  a  much  lower 
level   than   two  feet  below   the  level  authorized  and 

required 
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1861.  required  by  the  same  act,  and  so  that  such  railway 
Wardbm  &  ^^^^^  P*^®  under,  and  not  a  level  with  Limekiln  Street, 
OF  Dover  and,  in  order  to  enable  the  Defendants,  the  company,  so 
L.C.&  Dover  ^  ^^»  ^^^V  Propose  and  intend  to  divert  Limekiln  Street 
Railway  Co.  {q  a  north-westerly  direction,  and  to  raise  the  road  so 
diverted  in  a  sloping  direction  to  the  top  of  the  bridge 
by  which  such  road,  if  so  diverted,  would  be  carried 
over  or  across  the  said  railway."  Then  the  bill  goes  on 
thus: — The  raising  of  the  said  road  in  the  manner 
intended  by  the  Defendants,  the  company,  will  be  pro- 
ductive of  great  injury  to  the  Plaintiffs'  property,  par- 
ticularly to  such  part  as  is  situate  in  Limekiln  Street 
aforesaid,  and  more  especially  to  the  four  houses  next 
hereinafter  mentioned.  Then  it  goes  on  to  describe  the 
particular  injury  which  will  be  done  to  these  four  houses 
by  reason  of  the  road  being  diverted  and  carried  across 
the  railway  by  the  bridge.  But,  independently  of  carry- 
ing the  road  by  a  bridge  across  the  railway,  I  cannot 
find  in  this  bill  an  allegation  that  any  damage  what- 
ever will  be  done  to  the  Plaintiffs'  property  by  the  road 
not  being  carried  across  Limekiln  Street  on  the  level 
which  is  described  in  the  Act  of  Parliament.  I  think 
it  very  possible  that  the  Plaintiffs  are  right  in  having 
taken  tliat  view  of  the  case,  for  in  looking  at  the 
agreement  entered  into  between  the  Plaintiffs  and  the 
Defendants  for  the  sale  of  the  property  which  was 
sold  to  them  in  the  month  of  September^  1860,  for 
17,262/.,  I  find  this  clause — I  do  not  say  that  it 
does  refer,  but  I  rather  suspect  that  it  was  intended 
to  refer,  to  this  very  subject : — [His  Lordship  read 
the  clause,  to  the  effect  set  out  above.]  Now  it  is 
quite  true  the  expression  is,  "  or  altering  the  level  of 
any  street  or  thoroughfare  in  Dorcr,"  but  it  is  an  altera- 
tion within  the  meaning  of  those  words,  as  I  understand 
them,  if  the  alteration  made  in  the  level  of  the  street 
where  the  railway  crosses  it  lowers  the  street  by  six  or 

seven 
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seven  feet;  and  I  do  not  see  why  the  damage  to  be        1861. 
done  in  this  way  was  not  intended  to  be  provided  for  ^^^^gj,  ^^^ 
by  tliis  agreement.     It  may  or  may  not  be  so.     But     op  Dover 
supposing  it  to  be  otherwise,  there  is  no  case  for  the  l.c.&Dovbr 
injunction.     It  would  then  be  a  pubhc  wrong,  of  which   Railway  Co. 
the  Attorney- General  would  be  the  person  to  complain. 
That  observation  is  an  answer  to  the  argument  which 
was  addressed  to  us  on  the  part  of  the  Plaintiflfs,  with 
reference  to  the  imperative  nature  of  the  6th  section, 
that  the  railway  ought  to  be  made  according  to  the 
plans,  and  on  the  levels  delineated  on  the  plans  and 
sections.     The  lowering  of  the  level  of  the  railway 
might  be  a  matter  of  which  the  Attorney-General  could 
complain,  but  not  the  Plaintiflfs,  in  the  absence  of  any 
allegation  of  any  private  injury  to  them. 

Then,  with  regard  to  the  question  of  carrying  the  road 
over  the  railway  by  a  bridge,  that  is  a  question  which  de- 
pends upon  the  operation  of  the  7th  section  of  the  special 
act,  and  the  Court  has  to  consider  whether  it  is  so  per- 
fectly clear  that  the  7th  section  is  imperative  and  not 
permissive,  that  the  Court  ought  to  interfere  at  once  by 
injunction.  For  if  the  Court  is  satisfied  that  there  is  a 
reasonable  doubt  upon  that  subject,  and  still  more  if 
the  Court  has  reason  for  considering  that  the  doubt  is 
more  likely  to  be  solved  in  favour  of  the  Defendants 
than  in  favour  of  the  Plaintiffs,  the  case  resolves  itself 
then  into  a  question  of  comparative  injuty  to  one  side 
or  the  other,  by  granting  or  withholding  the  injunction. 
Now  the  terms  of  the  7th  section  are  these  : — That,  sub- 
ject to  the  provisions  in  the  Railways  Clauses  Consoli- 
dation Act  contained  in  reference  to  the  crossing  of 
roads  on  a  level,  it  shall  be  lawful  for  the  company,  in 
constructing  the  railway,  to  carry  the  same  on  the  level 
across  the  road,  with  a  proviso  that  the  company  shall 
erect  and  for  ever  maintain  a  good  and  sufficient  public 

foot-bridge 
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1861.  foot-bridge  for  the  use  of  foot-passengers  over  the  said 
Warden  &c  ^^^^  ^^  ^^  "®^^  ^^^  point  of  such  level  crossing.  Nor 
OP  Dov£R  is  it  to  be  forgotten,  that  the  Railways  Clauses  Con- 
L.C.  &bovBR  solidation  Act,  1845,  is  incorporated  with  the  special 
Railway  Co.  act.  By  the  46th  section  of  the  Railways  Clauses 
Consolidation  Act,  1845,  no  company  is  entitled,  unless 
it  is  otherwise  provided  by  the  special  act,  to  carry  a 
railway  across  a  street  upon  a  level.  They  are,  by  the 
general  act,  bound  to  make  bridges.  Then,  the  general 
act  having  placed  companies  in  this  position,  how  is 
the  7th  section  of  the  special  act  to  be  read  ?  Is  it  to 
be  read  as  an  imperative  clause,  or  is  it  to  be  read  as  a 
discretionary  clause  giving  permissive  power?  It  ap- 
pears to  me  reasonably  plain,  that  the  meaning  of  the 
legislature  here  was  this:  that  whereas  by  the  46th  section 
of  the  Railways  Clauses  Consolidation  Act,  1845,  it  is 
enacted,  that  no  railway  shall  be  carried  across  a  street 
on  a  level ;  now  therefore  be  it  enacted,  that,  subject  to 
the  provisions  in  that  Act  contained,  that  is  to  say,  the 
provisions  with  reference  to  the  crossing  of  roads  on  a 
level,  it  shall  be  lawful  for  the  company  to  carry  the 
line  in  this  instance  on  a  level  across  the  road.  That 
appears  to  me  to  be  a  reasonable,  sensible  and  sound 
construction  of  the  Act,  and  I  think  that  there  has  been 
an  error  in  construing  the  clause  as  rendering  it  com- 
pulsory on  the  railway  company  to  cross  the  road  upon 
a  level. 

It  was  said  in  argument,  that  this  might  be  very 
true  if  the  case  rested  on  the  7th  section  alone,  but  that 
the  7th  section  must  be  taken  with  the  6th  section.  The 
6th  section,  however,  only  says  that  the  railway  shall 
be  made  in  the  line  and  according  to  the  levels  delineated 
upon  the  plans  and  upon  the  lands  delineated  on 
those  plans  and  described  in  the  books  of  reference, 
leaving  the  mode  in  which  the  railway  is  to  be  made  to 

be 
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be  regulated  by  the  general  act  and  by  the  special  act.        1861. 
Therefore  the  argument,  that  the  6th  section  must  be  ^  ^ 

read  as  controlling  the  operation  of  the   7th  section,      of  Dovsa 
wholly  drops  to  the  ground.    Then,  how  does  the  case  L.c.&bovBE 
stand  if  the  7th  section  is  permissive  and  not  compul-  Railway  Co. 
sory  ?     The  consequence  is  that  it  falls  within  the  46th 
section  of  the  general  act,  by  the  terms  of  which  the 
company,  in  the  event  of  their  not  exercising  the  discre- 
tionary power  to  cross  the  road  on  a  level,  are  com- 
pelled  to    carry   the    road    across    the   railway   by   a 
bridge. 

But  it  is  said  that  this  will  do  great  injury  to  the 
Plaintiffs,  and  that  the  backs  or  fronts  of  their  houses 
or  some  of  them  will  be  blocked  up  by  the  rise  of 
the  road  as  It  passes  up  to  the  bridge  across  the  rail- 
way. But  the  Plaintiffs  are  not  without  remedy  in  that 
respect.  The  Lands  Clauses  Consolidation  Act,  which 
is  incorporated  in  the  special  act,  expressly  provides 
compensation  for  those  whose  property  is  injured  or 
injuriously  affected  by  the  mode  in  which  the  works  of 
railways  are  executed.  If  this  Court  were  to  interfere 
by  injunction  simply  on  the  ground  of  damage  and  in- 
jury done  to  the  Plaintiffs,  no  railway  in  the  kingdom 
could  be  made,  because  it  is  impossible  that  any  railway 
can  be  made  without  some  damage  or  injury  being  done 
to  the  property  of  some  of  the  persons  through  whose 
lands  it  passes. 

And  with  respect  to  the  question  of  comparative  in- 
jury, there  is  on  the  one  side  a  railway  expected  to  be 
opened  in  Maxjy  with  its  works  all  laid  out  for  the  pur- 
pose of  carrying  its  railway  below  the  level  across  Lime- 
kiln  Street  nearly  completed,  and  on  the  other  side  there 
is,  to  say  the  most  of  it,  a  doubtful  right  on  the  part  of 
the  Plaintiffs  to  compel  the  company  to  make  the  rail- 
way upon  the  level  of  the  street,  instead  of  crossing  it 

by 
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by  a  bridge.    There  is  therefore  really  no  question  as 
^  ^^^'''^     ^o  ^^^  result  of  the  comparison. 

OP  Dover 
L.C.&  Dover      Independently  therefore  of  the  questions  of  acqui- 
Railway  Co.   escence  and  conduct,   I  am  satisfied  that  this  Court 

would  do  great  injustice  by  maintaining  this  injunction. 

It  must  be  therefore  dissolved. 


March  BROADBENT  v.  BARLOW, 

6,  9,  23. 

Be/ore  The  fTlHIS  was  the  appeal  of  the  Defendants  from  an  order 

Chan^  II  ^^  Vice-Chancellor  Wood,  made  on  a  motion  for  a 

Lord  decree,  and  declaring  the  Plaintiffs  entitled  to  a  sum 

r«,  «,  .  .1  which  had  been  deposited  to  abide  the  decision  of  the 
The  Plamufi,    _  .  ^  ,.  i  ,    „. 

who  were  Court  on  a  question  of  lien  and  marshalling, 

cotton-spin- 

r^mSon"*      The  Plaintiffs  were  cotton-spinners  at  Oldham,  and 

agent  to  sell  the 

their  goods, 

and  the  course  of  hnsiness  was  for  the  agent  to  ohtain  the  assent  of  the  PlaintifTs  to 
each  sale.  The  agent  transmitted  to  the  Plaintiffs  the  particulars  of  certain  sales 
which  he  represented  as  having  been  made  to  specified  purchasers,  and  afterwards 
rendered  accounts  debiting  himself  with  the  purchase-monies,  but  not  paying  the 
balance.  He  afterwards  executed  an  assignment  for  the  benefit  of  his  creditors,  when 
it  appeared  that  his  representations  as  to  bis  disposal  of  the  goods  were  untrue,  and  that 
he  had  in  fact  consigned  the  goods  for  sale  as  and  with  goods  of  his  own  to  factors  in 
Ind'uLy  and  that  the  account  had  been  settled  between  him  and  the  factors  on  the  footing 
of  debiting  each  cargo  only  with  the  advances  and  charges  made  in  respect  of  that  cargo, 
but  that  on  the  whole  account  there  was  a  balance  coming  from  the  factors ; —  Held — 

1.  That  the  Plaintiffs  were  entitled  to  have  the  proceeds  marshalled,  and  the 
advances  and  charges  thrown  entirely  on  the  agent's  own  goods. 

2.  That  this  right  was  not  excluded  by  the  settlement  of  accounts  between  the 
Plaintiffs  and  the  agent,  or  by  the  former  having  had  upon  the  agent's  books  the 
means  of  discovering  the  fraud  before  a  meeting  took  place  of  his  creditors,  at  which 
the  PlaintifTs  attended,  and  at  which  the  deed  of  assignment  was  agreed  to,  but  at 
which  neither  the  fraud,  nor  the  claim  founded  on  it,  was  brought  forward,  the  prin- 
ciple being  that  "  Means  of  knowledge  "  to  affect  a  person  with  constructive  notice 
must  be  such  as  a  prudent  man  might  be  expected  to  avail  himself  of. 

3.  That  the  right  was  not  excluded  by  the  mode  in  ^  which  the  factors  had  ren- 
dered their  accounts  to  the  agent,  nor  by  their  not  having  themselves  set  up  any 
claim  to  marshal  the  proceeds  of  the  consignments. 

4.  That  the  enforcement  of  this  right  did  not  preclude  the  Plaintiffs  from  proving 
under  the  deed  of  assignment  for  the  deficiency. 
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the  Defendants  were  trustees  under  an  assignment  for 
benefit  of  creditors  of  a  commission  agent  named 
George  Hodgin,  since  deceased,  who  had  been  employed  v. 

by  the  Plaintiffs  to  make  sales  for  them. 

In  and  prior  to  the  month  of  October,  1855,  the 
Plaintiffs  had  been  in  the  habit  of  employing  Hodgin 
as  their  commission  agent  in  effecting  sales  of  cotton 
yarn,  cotton  cloth  and  other  goods  on  their  account. 
The  usual  course  of  business  in  effecting  such  sales 
had  been,  for  the  names  of  proposed  purchasers  and 
the  terms  of  each  proposed  contract  to  be  submitted  to 
the  Plaintiffs  for  approval,  and,  upon  such  approval 
being  given,  for  Hodgin  to  enter  into  such  contracts 
and  to  send  advice  notes  thereof  to  the  Plaintiffs  con- 
taining all  the  particulars  as  to  price  and  other  terms  of 
sale,  and  thereupon  for  Hodgin  to  deliver  to  the  pur- 
chasers the  Plaintiffs'  goods  so  contracted  to  be  sold, 
the  invoices  being  made  out  in  the  name  of  Hodgin, 
and  he  receiving  the  purchase-monies  in  trust  for  the 
Plaintiffs,  subject  to  his  agency  charges,  but  the  sales 
being  entirely  at  the  Plaintiffs'  risk. 

On  the  3l8t  of  October,  1855,  the  Plaintiffs  received 
from  Hodgin  a  telegraphic  message  that  Messrs.  Burt 
§/*  Whalley,  of  Manchester,  were  willing  to  purchase 
certain  specified  cotton  cloths  at  specified  prices.  The 
Plaintiffs  assented  to  the  proposal,  and  authorized  Hod- 
gin to  enter  into  a  contract  on  the  proposed  terms. 
On  the  7th  January,  1856,  the  Plaintiffs  received  from 
Hodgin  another  telegraphic  message  to  the  effect  that 
Messrs.  Burt  ^  Whalleg  offered  to  purchase  6,000 
pieces  of  cotton  cloth  for  a  specified  price.  This  con- 
tract was  also  approved  by  the  Plaintiffs,  who  trans- 
mitted to  Hodgin  pieces  of  cotton  cloth  of  the  required 
description  sufficient  to   make  up   with  what  Hodgin 

had 
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1861«       had  in  his  hands  belonging  to  the  Plaintiffs  the  required 
quantity. 

In  the  months  of  December,  1855,  and  February ,  1856, 
Hodgin  sent  in  to  the  Plaintiffs  his  accounts,  in  which 
he  represented  the  sales  as  having  been  made  by  him 
on  the  Plaintiffs'  behalf,  and  debited  himself  with  the 
purchase  monies.  The  balance  appearing  due  to  the 
Plaintiffs  on  these  accounts  was  2,884/.  16s.  6^.,  from 
which  sum  Hodgin  claimed  to  deduct  charges  amount- 
ing to  36/.  13«.  6(/.  Hodgin  made  a  payment  to  the 
Plaintiffs  on  account  of  the  balance  appearing  due  on 
the  accounts,  but  the  payment  was  insufficient  to  dis- 
charge this  balance,  independently  of  other  transactions 
in  question. 

In  April,  1856,  Hodgin  made  an  assignment  of  his 
estate  and  effects  to  the  Defendants,  for  the  benefit  of 
his  creditors.  In  the  latter  part  of  April,  1856,  the 
Plaintiffs,  for  the  first  time,  discovered  that  Hodgin  did 
not  in  fact  dispose  of  the  cloth  by  selling  it  to  Messrs. 
Burt  Sf  Whalley,  but  had,  without  the  authority,  sanc- 
tion, knowledge  or  privity  of  the  Plaintiffs,  consigned 
the  goods  to  Messrs.  Rennie,  Clowes  6;  Co.,  of  Bombay, 
as  his  factors  or  agents,  in  order  that  they  might  sell 
the  same  on  his  account.  The  bill  stated  that  Rennie, 
Clowes  ^  Co,  represented,  and  that  the  fact  was,  that 
they  sold  the  goods  on  behalf  of  Hodgin,  and  without 
notice  that  the  same  were  the  Plaintiffs'  property,  and 
that  they  admitted  that  the  sum  which  they  had  re- 
ceived for  the  goods  in  question  was  1,464/.  1«. ;  that 
they  had  goods  frequently  consigned  to  them  by  Hodgin 
on  his  own  account,  upon  the  security  of  which  they 
had  made  advances  to  him,  and  that  there  was  a  general 
account  between  them,  in  which  he  was  credited  with 
the  proceeds  of  the  consignments  and  debited  with  the 

advances 
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advances  and  agency  charges,  and  that  at  the  date  of       1861 
the  assignment  there  was  due  from  them  to  Hodgin  a 
balance  of  8 10/.  7*.  \\d. 


Broadbbmt 


r. 
Barlow. 


On  the  23rd  July,  1856,  Hodgin  died  insolvent.  By 
an  arrangement  between  the  Plaintiffs  and  Defendants 
the  balance  due  from  Messrs.  Rennie,  Clowes  ^  Co.  was 
received  by  the  trustee  of  the  deed  of  assignment, 
without  prejudice  to  the  rights  of  the  Plaintiffs,  and  to 
abide  the  decision  of  the  question  between  the  parties. 

'  The  bill  prayed  that  it  might  be  declared,  that 
the  Plaintiffs  were  entitled  to  receive  the  sum  of 
810/.  Is,  11^.,  or,  if  necessary,  to  have  the  advances 
and  charges  which  were  due  from  Hodgin  to  Messrs. 
Rennie,  Clowes  b;  Co.  and  the  proceeds  of  the  con- 
signments made  to  them  by  Hodgin  marshalled ;  and 
to  have  the  proceeds  of  the  consignments  other  than 
the  Plaintiffs'  said  goods  applied  in  the  first  place  in 
discharge  of  th^  advances  and  charges,  in  ease  of  the 
proceeds  of  the  said  last-mentioned  goods. 

The  case  alleged  by  Defendants  in  their  answer  was, 
that,  on  the  7th  of  January,  1856,  Hodgin  had  in  stock 
at  his  warehouse  in  Manchester  5,915  pieces  of  cotton 
cloth,  manufactured  by  the  Plaintiffs  and  belonging  to 
them,  of  the  description  mentioned  in  bis  letter  and 
advice  note;  and  that,  on  the  7th  o(  January,  1856,  he 
wrote  and  sent  to  the  Plaintiffs  the  following  letter,  (in 
which  were  inclosed  the  monthly  account  between  him- 
self and  the  Plaintiffs  for  the  previous  month  of  De- 
cember,  and  also  the  advice  note) : — 

^^  January  7th,  1856. — Gentlemen,— Herewith  I  have 
the  pleasure  to  hand  you  account  for  December;  also 

advice 
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1861.       advice  of  sale   of  6,000  pieces  27  in.  T  cloth,  eibs. 

^"^^'^^^       Ooz.  at  48.  8d.,  towards  which  I  have  delivered  6,916 
Broadbbnt 

V.  pieces." 

Barlow. 

The  advice  note  was  as  follows: — 

"  721.  "  63,  MoseUy  Street,  Manchester, 

'*  January  7th,  1866. 

"  Sold  on  account  of  Messrs.  Mary  Broadbent  ^  Son, 
by  George  Hodgin,  6,000  pieces  27  in.  T  cloth,  61bs. 
Ooz.  at  As.  8d ;  6,916  pieces  of  the  above  from  stock." 

That,  on  the  7th  day  of  Janaary,  1866,  Hodgin  debited 
himself,  in  his  account  with  the  Plaintiffs,  with  1,400/.  as 
the  price  of  the  aforesaid  6,000  pieces  of  cloth,  which 
was  the  full  price  or  value  of  them  at  the  then  current 
or  ruling  price  of  such  cloth  in  the  Manchester  market. 

That  Hodgin  took  to  his  own  account  the  6,916 
pieces  of  cloth,  in  the  letter  of  the  7th  January,  1866, 
and  the  advice  note  mentioned;  and  that  within  a  few 
days  afterwards  he  also  took  to  his  own  account,  out 
of  a  further  stock  of  cloth  subsequently  consigned  to 
him  by  the  Plaintiffs,  the  eighty-five  pieces  mentioned 
in  the  letter  and  advice  note. 

That,  in  the  months  of  February  and  March,  1866, 
Hodgin,  in  the  usual  course  of  business,  came  to  an 
account  with  the  Plaintiffs,  in  respect  of  his  dealings 
on  their  account  up  to  those  respective  times  ;  and  that 
the  names  of  Messrs.  Burt  ^  Whalley  did  not  occur  in 
those  accounts;  and  that  there  occurred  in  the  accounts 
the  following  entry  to  credit  of  the  account  on  the  7th 
of  January,  1866,  of"  By  goods,  1,400Z." 

That,  on  the  4th  of  March,  1856,  Jlbrf^w  delivered  to 

the 
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the  Plaintiffs  a  sum  of  1,5002.  in  cash  and  a  cheque  for 
1,473/.  Ids.  6d.,  making  together  2,973/.  ISs.  6d.,  of 
which  total  sum  149/.  Hs.  Sd,  was,  on  account  of  trans- 
actions other  than  those  which  were  in  question  in  the 
suit,  but  that  the  residue,  amounting  to  2,824/.  5«.,  was 
due  in  respect  of  such  transactions. 

That  the  cheque  was  dishonoured,  and  that  after- 
wards, but  before  Hodgin  suspended  payment  or,  at 
all  events,  before  the  date  and  execution  of  his  trust 
deed,  the  Plaintiffs  obtained  from  him  monies  and 
securities  to  a  large  amount  in  the  whole,  in  liqui- 
dation, wholly  or  in  a  great  degree,  of  the  last  men- 
tioned balance,  or  of  the  unpaid  part  thereof,  and  par- 
ticularly of  the  dishonoured  cheque. 

That,  upon  reference  to  the  accounts,  correspondence 
and  documents  between  the  Plaintiffs  and  Hodgin,  it 
would  appear  that  the  transactions  in  reference  to  the 
6,000  pieces  of  cloth  were  conducted  in  a  manner  more 
consistent  with  the  supposition  of  the  goods  having  been 
taken  to  account  by  Hodgin  at  the  price  mentioned 
than  of  their  having  been  sold  to  Messrs.  Burt  ^ 
Whalley  at  that  price,  and  that  the  circumstances  of 
the  case  were  such  as  to  have  put  the  Plaintiffs  upon 
inquiry,  and  to  have  affected  them  with  notice  of  the 
actual  dealings  and  transactions  of  Hodgin. 

That  it  was  not  the  fact  that  there  was  a  general 
account  current,  or  any  general  account,  between  Hod-- 
gin  and  Messrs.  Rennie,  Clowes  ^  Co.,  in  which  he  was 
credited  with  the  proceeds  of  the  consignments  and 
debited  with  the  amount  of  the  advances  and  the 
agency  charges  of  the  said  Messrs.  Rennie,  Clowes  6; 
Co. ;  but  that  in  fact  the  several  consignments  of  goods 

made 
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1861.        made  by  Hodgin  were  respectively  made  at  considerable 

^'^'"'^'^^      intervals  of  time  and  by  different  ships  or  vessels,  and 

Broadbent      ...  ,    ,  ,        ,  , 

V.  that  each  consignment,  and  the  proceeds,  advances  and 

Barlow.  charges  in  respect  thereof,  formed  the  subject  of  a  sepa- 
rate and  distinct  account  between  them  and  Hodgirty^nA 
that  at  the  date  of  the  trust  deed  there  were  three  sepa- 
rate consignments  made  by  Hodgin  to  Messrs.  Rennie, 
Clowes  k  Co.  remaining  to  be  accounted  for  by  them 
the  said  Messrs.  Rennie^  Clowes  k  Co.,  and  which  were 
the  subject  of  such  separate  accounts  as  aforesaid. 

That  the  6,000  pieces  constituted  one  of  these  con- 
signments, distinct  from  the  others,  and  were  shipped  by 
a  vessel  called  the  '^ Hovgomont,'*  and  that  immediately 
when  this  consignment  was  made  Messrs.  Rennie,  Clowes 
^  Co.  made  an  advance  to  Hodgin  on  the  security  of 
it  to  the  extent  of  1,100/.,  and  that  such  advance  was 
made  by  an  acceptance  of  Rennie^  Clowes  ^*  Co.  of  a 
bill  drawn  upon  them  by  Hodgin,  dated  the  17th  day 
of  January,  1856,  and  payable  three  months  after  date, 
and  which  was  subsequently  discounted  by  Hodgin 
before  his  suspension  of  payment,  and  was  duly  met 
by  Rennie,  Clowes  ^  Co.  at  maturity. 

That  this  bill  was  drawn  and  accepted  expressly 
against  the  shipment  of  the  6,000  pieces  by  the 
**  HottgomonC^  and  on  the  security  thereof.  That 
Rennie,  Clowes  Sf  Co.  rendered  three  separate  accounts 
in  respect  of  the  three  separate  consignments  which 
remained  to  be  accounted  lor  at  the  date  of  the  trust 
deed.  That  by  the  account  so  rendered  in  respect 
of  the  said  6,000  pieces  shipped  by  the  "  Hougomont^* 
it  appeared  that  after  crediting  the  proceeds  of  that 
consignment,  and  debiting  the  advance  and  agency 
charges  in  respect  thereof^  there  was  due  to  the  estate 

of 
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of  Hodgin  a  balance  of  222/.  10«.  6c?.  and  no  more  in        1861. 

respect  of  the  last-mentioned  consi&^nment.    That  by    „      '''^^ 

o    1  Broadbbnt 

the  accounts  so  rendered  m  respect  of  the  other  con-      _   ». 

signments  it  appeared  that  upon  crediting  the  pro- 
ceeds of  each  of  such  consignments  respectively,  and 
debiting  the  advances  and  agency  charges  in  respect 
thereof  respectively,  there  were  balances  due  in  each 
case  to  the  estate  of  Hodgin^  that  is  to  say,  in  the  case 
of  one  of  the  consignments,  a  balance  of  276/.  Os,  Ad.^ 
and  in  the  case  of  the  other  a  balance  of  311/.  lis. 

That  Messrs.  Rennie,  Clowes  ^  Co.  admitted,  and  that 
it  was  the  fact,  that  when  the  three  separate  accounts 
were  rendered  in  the  month  of  December^  1856,  but  not 
at  the  date  of  the  trust  deed,  there  were  due  from  them 
to  the  estate  of  Hodgin  upon  the  three  separate 
accounts  the  three  several  balances  of  222/.  10«.  6^., 
276/1  0«.  Ad.y  and  311/.  17«.  respectively,  and  not  one 
balance  of  810/.  7«.  llrf. 

They  also  stated  that  a  general  meeting  of  the  credit 
tors  of  Hodgin  took  place  on  the  5th  day  of  April, 
1856,  at  which  a  written  statement  of  his  assets  and 
liabilities  was  submitted  to  the  consideration  of  his  cre- 
ditors, and  that  in  such  statement  credit  was  taken  for 
the  expected  proceeds  of  all  the  three  separate  consign- 
ments as  being  his  own  property. 

They  also  said  that  they  were  severally  present  at  the 
meeting  and  that  the  Plaintiffs  were  also  there,  and  that 
at  that  meeting  it  was  resolved  by  the  creditors  that 
Hodgin  should  execute  the  trust  deed  for  the  benefit  of 
his  creditors,  which  he  afterwards  in  fact  executed  ;  but 
that  neither  at  that  meeting,  nor  on  any  other  occasion 
before  the  execution  of  the  trust  deed  by  Hodgin,  did 

the 
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1861.        the  Plaintiffs  or  either  of  them  make  any  such  claim  as 
was  set  up  in  the  suit. 

By  the  order  under  appeal  it  was  ordered  that  the 
Defendants  should,  on  or  before  the  18th  of  February ^ 
1861,  pay  the  said  sum  of  81 OZ.  Is.  llrf.  to  the 
Plaintiffs,  and  that  such  payment  was  to  be  without 
prejudice  to  the  Plaintiffs'  right  to  come  in  under  the 
creditors'  deed  dated  the  16th  day  of  Aprils  1858,  and 
prove  for  the  residue  of  their  debt  against  the  estate  of 
Hodgin.  And  it  was  ordered  that  the  Plaintiffs'  costs 
should  be  paid  by  the  Defendants. 

The  Vice-Chancellor  in  giving  judgment  said,  that 
the  three  cargoes  were  in  this  position :  the  first 
cargo  belonged  to  the  Plaintiffs  and  the  other  two  to 
Hodgin,  and  that  the  whole  were  sent  out  to  Messrs. 
Rennief  Clowes  is  Co.,  as  factors  for  sale  on  behalf 
of  Hodgin,  and  that  they  drew,  as  was  the  usual  cus- 
tom, against  the  cargo  of  each  ship,  and  that  as  far  as 
they  were  concerned  each  ship's  cargo  was  sufficient  to 
satisfy  their  drafls.  That  the  result  was  that  there  re- 
mained in  their  hands  in  respect  of  the  several  balances  a 
total  balance  of  810/.  That  the  Plaintiffs*  case  was,  that 
the  factors  had  it  in  their  power,  in  case  any  one  of  the 
cargoes  against  which  their  principals  had  drawn  had 
gone  to  the  bottom  of  the  sea,  to  apply  as  the  factors 
pleased  the  proceeds  of  the  other  cargoes,  in  order  to 
to  satisfy  any  balance  that  might  be  coming  due  in 
respect  of  their  drafts  upon  the  lost  cargo.  And  his 
Honor  said  that  he  agreed  with  this  view  of  the  case, 
and  considered  that  it  disposed  of  the  whole  question. 
He  thought  the  case  of  Westzinthus,  in  that  respect, 
very  analogous,  and  that,  although  it  was  put  by  the 
learned  Judges  there  on  the  relation  of  principal  and 

surety, 
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surety,  yet,  in  a  Court  of  Equity  at  all  events,  the  view        1861. 

presented  by  the   counsel   in   that  case  appeared  the    „^^^*^'*^^ 

.  .         .  Broadbeht 

true  one,  and  that  it  depended,  in  this  respect,  on  the  «. 

doctrine  of  marshalling.      His   Honor  said,  that,  this      Barlow. 

being  his   opinion,  the  only  point  that  remained  was,. 

whether  after  the  factors  had  sent  an  account,  in  which 

they  had  credited  Hodgin  with  the  proceeds  of  each  ship 

and  debited  him  with  the  bills  so  as  to  leave  a  balance, 

it  was  too  late  to  insist  on  the  right  of  marshalling. 

It  appeared,  however,  to  his  Honor  that  so  long  as  the 

money  was  still  remaining  in  the  factors'  hands  it  was 

not  too  late,  but  that  the  persons  who  had  the  real 

title  to  the  surplus  proceeds  had,  until  the  fund  had 

been  actually  parted  with,  the  right  to  claim  it,  and  that 

the  mere  circumstance  of  the  factors  having  stated  an 

account  in  a  particular  way  on  a  matter  which  was  to 

them  utterly  immaterial  did  not  prevent  the  Plaintiffs 

establishing  a  claim  upon  the  proceeds  from  remaining 

undistributed  in  the  hands  of  the  factors. 

Mr.  Rolt  and  Mr.  De  Gex,  for  the  PlaintiflF,  relied 
upon  Re  Westzinthus  (a). 

Mr.  Daniel  and  Mr.  Little  for  the  Defendants. 

First,  The  original  contracts  between  Hodgin  and 
the  Plaintiffs  were  really  purchases  by  Hodgin.  Se- 
condly. If  not,  they  became  such  by  the  mode  in  which 
accounts  were  settled  between  them,  and  the  Plaintiffs 
could  not,  after  receiving  the  balance  on  this  footing, 
disturb  it.  Thirdly.  Each  cargo  was  the  subject  of  a 
distinct  transaction  between  Hodgin  and  Rennie,  Clowes 
if  Co.y  and  the  proceeds  of  it  were,  by  the  mode  of 
drawing  bills  against  those  proceeds,  liable  only  to  the 
advances  and   expenses  in   respect  of  the   particular 

cargo. 

(ft)  5  B.^  Ad.  817. 
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1861. 


cargo.  Fourthly.  If  this  was  not  originally  so,  the  mode 
in  which  the  factors  had  rendered  their  accounts  had 
finally  settled  the  matter,  and  that  they  had  thereby 
abandoned  any  right  of  marshalling  to  which  they  might 
have  resorted,  but  which  they  had  not  enforced  or  been 
concerned  to  enforce,  and  that  after  they  had  renounced 
it  the  Plaintiffs  could  not  set  it  up.  Fifthly.  That  at 
all  events  the  decree  was  wrong  in  leaving  it  open  to 
the  Plaintiflfs  to  prove  under  the  trust  deed,  as  they 
could  not  adopt  the  sales  by  receiving  their  proceeds 
and  also  prove  upon  the  footing  of  the  fraud  (a). 


They  referred  to  Aldrich  v.  Cooper  (J) ;  JEx  parte 
Stephenson (c);  Gregg  v.  Wells {d)\  Coles y.  The  Bank 
of  England  (e) ;  Adams  v.  Claxton  (/)  ;  Vanderzee  v. 
Willis  ( g) ;  Ex  parte  Bignold (A) ;  Pickard  v.  Sears (i) ; 
and  contended  that  Re  Westzinthus  (A)  was  decided  on 
the  ground  of  the  relation  of  principal  and  surety, 
which  did  not  here  apply. 


Mr,  Jtolt  in  reply. 


Judgment  reserved. 


The  Lord  Chancellor. 

March  23.         At  the  close  of  the  argument  on  this  appeal  1  confess 
that  I  entertained  no  doubt ;  but  I  took  time  to  consider 

some 


(a)  A$  to  this  tee   ex  parte 
Biddulph,  ^  DeG.if  S.  587. 
(6)  8  Ves.  382. 

(c)  De  Gex,  586. 

(d)  10  Ad.  Sf  E.  90. 
(f)  Id.  437. 


(/)  6  Vet.  225. 
ig)  3  Bro.  C.  C.  21. 
(A)  2  Deac.  66. 
(i)  6Ad.^K  469. 
(k)  5  B./^Ad.Si7. 
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some  new  arguments  and  autboritiesy  which  had  not        1861. 
been  brought  to  the  notice  of  the  Vice-Chancellor. 

The  case  of  Re  Westzinthus  (a)  is  a  direct  authority 
to  show  that,  prim&  facie,  the  doctrine  of  marshalling, 
relied  upon  by  the  Plaintiffs,  applies  in  their  favor. 
But  it  is  contended  that  they  are  precluded  from  re- 
sorting to  it,  because  tbey  did  not  state  to  the  creditors 
of  Hodgin  in  the  beginning  of  Aprils  1868,  the  fraud 
which  be  had  practised  upon  them ;  and  that,  if  they 
then  had  not  notice  of  it,  they  had  the  means  of  know- 
ledge. By  "  the  means  of  knowledge"  by  which  any  one 
is  to  be  affected  must  be  understood  means  of  knowledge 
which  are  practically  within  reach,  and  of  which  a  pru- 
dent man  might  have  been  expected  to  avail  himself. 
In  one  sense  it  may  be  said  that  all  mankind  had  the 
means  of  knowledge  of  the  planet  Neptune  before  it  was 
discovered  by  Adams  or  Leverrier,  Not  till  December, 
1868,  could  the  Plaintiffs  be  expected,  in  the  course  of 
business,  to  have  known  the  fraud  which  Hodgin  had 
practised  upon  them,  by  misappropriating  their  con- 
signment on  board  the  **Hougamont,*'  and  then  they 
made  their  claim. 

It  is  said  that  the  monies  claimed  had  then  vested  in 
the  creditors  under  the  assignment,  but  nothing  passed 
by  the  assignment,  except  the  property  of  Hodgin, 
subject  to  any  equitable  claim  upon  it.  As  to  the  sup- 
posed representation  by  the  Plaintiffs  of  the  truth  of  the 
accounts  rendered  by  Hodgin,  the  answer  is,  that  the 
class  of  cases  headed  by  Pickard  v.  Sears  (b)  have  no 
application,  as  no  such  representation  was  made  by  the 
Plaintiffs,  and  all  the  creditors  of  Hodgin  took  the  risk 
of  his  statement  being  true  or  false. 

The 
(a)  5  B.Sf  Ad.  817.  (6)  6  Ad.  i  E.  469. 
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1861.  The  objection  that  the  Plaintiffs  lost  their  right  by 

not  disclosing  to  the  creditors  an  entry  made  by  Hodgin, 
for  which  he  might  have  been  prosecuted,  hardly  de- 
serves notice,  for  they  were  not  aware  of  it  at  any  time 
when  the  disclosure  could  have  been  of  any  service  to 
the  creditors,  and  it  had  no  more  influence  upon  the 
rights  of  the  creditors  than  any  other  offence  which  he 
might  have  committed  wholly  unconnected  with  this 
transaction. 

Cases  were  cited  to  show  that  there  can  be  no  mar- 
shalling after  the  estate  of  an  insolvent  is  placed  in  a 
course  of  administration  in  bankruptcy  or  under  a  com- 
position deed,  but  these  cases  apply  to  the  right  of  tack- 
ing claimed  by  a  particular  creditor,  and  not  to  the 
equitable  deductions  from  the  assets  coming  to  the 
assignees  to  be  divided  among  the  creditors. 

Lastly,  it  was  urged,  that  the  Plaintiffs  could  not  have 
the  benefit  of  the  assignment  and,  at  the  same  time, 
make  this  claim  for  the  812/.  But  I  think  that  Hodgin 
was  to  be  considered  their  debtor  for  the  consignment 
by  the  ''  Hougomoniy^  and  that  they  do  not  release  bis 
estate  by  following  the  proceeds  of  that  consignment 
into  the  hands  of  Rennie^  Clowes  §f  Co. 

The  decree  of  the  Vice-Chancellor,  therefore,  seems  to 
me  to  be  in  all  respects  correct,  and  the  appeal  must  be 
dismissed  with  costs. 
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NORRIS  V.  CHAMBRES.  ^  April  \7, 20, 

CHAMBRES  v.  NORRIS.  24.' 

Before  The 

THIS  was  an   appeal   from   the  dismissal   by  the   ^^^^  Chan- 
CELLO R  Lord 
Master  of  the  Rolls  of  the  bill  which  sought  to    Campbell. 

establish  a  charge  on  a  mine  in  Prussia,  called  "  ITte  Although  a 

purchaser  to 
Maria  Anna  and  Steinbank  Colliery.'*    The  facts  are  whom  land  out 

stated  in  the  29th  volume  of  Mr.  Beavans  Reporte(a),  ^[ci'l'o*!^"^*^^ 

where  the  case  is  reported  below.  Court  has  been 

agreed  to  be 

A  cross  appeal  came  on  to  be  heard  at  the  same  time,  son  within 
The  nature  of  it  appears  sufficiently  from  the  Lord  Jliej«n»dic- 

'^^  ''  tion,  may  sue 

Chancellor*8  judgment.  him  for  a  spe- 

cific perform- 

Mr.  Bagshawe  and  Mr.  Bagshawe,  ]\in.  for  the  Ap-  agreement, or 

pellant  Norris.  ™/  P««\Wy 

'^  enforce  a  hen 

for  money  paid 
Mr.  Selwyn  and  Mr.  Eddis  for  the  Defendants  Chamr  by  the  Plaintiff 
r  10^^  on  account  of 

bres  and  Sutton.  the  price,  he 

cannot  sue 
Mr.  Roundell  Palmer,  Mr.  Lloyd,  Mr.  H.  Stevens  ^^^^^"^ 

and  Mr.  Riddell  for  other  parties.  whom  theren- 

dor  has  after- 
_  »       ,  r^   »  .  1  /.I  wards  sold  the 

Penn  v.  Lord  Baltimore  (ft)  was  referred  to.  property,  al- 

though such 
third  person 

The  Lord  Chancellor.  had  notice  of 

the  former 
•  /.       .   .         1  ,  .  %   n        •  X       contract,  there 

I  am  of  opmion  that  there  is  no  ground  for  either  being  no  pri- 

of  these  appeals.  ^^^«>i^-;„ 

the  two  pur- 

In  the  first  case  I  think  the  bill  was  properly  dis-  chasers. 

^     ^       .       .        Nor  will  the 
missed.  Court  inter- 

(o)  Pare  246.  (6)  1  F«.  len.  445.  fere  if  the 

^  *  ^  '  matter  is  the 

subject  of  litigation  in  a  foreign  Court  which  has  means  of  deciding  upon   and  en- 
forcing the  rights  of  the  parties. 


584 


CASES  IN  CHANCERY. 


1861. 


missed.  In  as  far  as  the  bill  prays  a  winding-up  and  a 
taking  of  partnership  accounts  and  anything,  irrespec- 
tive of  the  claim  for  40,000/.,  in  the  first  prayer  of  the 
bill  supposed  to  have  been  advanced  by  John  Sadltir 
•for  the  Anglo-Prussian  Coal  and  Coke  Company^  the 
Master  of  the  Rolls  shows  in  the  clearest  manner  that 
the  suit  is  not  constituted  so  as  to  entitle  the  Plaintiff 
to  the  relief  which  he  seeks,  and  indeed  this  part  of  the 
case  was  not  strongly  pressed  by  the  Appellant's  counsel 
at  the  bar. 


With  respect  to  this  advance,  I  think  that,  upon  the 
authority  of  Penn  v.  Lord  Baltimore^  which  has  often 
been  acted  upon,  the  Plaintiflf  would  have  been  entitled 
to  succeed  if  he  could  have  proved  that  the  claim  for  a 
declaration  of  the  proposed  lien  or  charge  on  the  Maria 
Anna  mine  was  founded  on  any  contract  or  privity 
between  him  or  the  deceased  John  Sadleir  and  the 
Defendants,  the  purchasers  of  the  mine,  and  if  there 
had  not  been  a  suit  in  the  Prussian  Qourts,  in  which  the 
same  question  was  raised  and  has  been  decided  in  the 
Plaintiff's  favor. 


But  I  agree  in  thinking  with  the  Master  of  the  Rolls 
that  the  Plaintiff  has  failed  to  show  any  such  contract 
or  privity.  Upon  the  evidence  adduced  the  purchasers 
of  the  mine,  whom  he  sues,  are  to  be  considered  as  mere 
strangers,  and  any  notice  which  they  may  have  had  of 
transactions  between  John  Sadleir  and  the  Anglo-Prus- 
sian  Coal  and  Coke  Company  (which  has  now  ceased  to 
exist)  cannot  give  this  Court  jurisdiction  to  declare  the 
proposed  lien  or  charge  on  lands  in  a  foreign  country. 
An  English  Court  ought  not  to  pronounce  a  decree, 
even  in  personam,  which  can  have  no  specific  operation 
without  the  intervention  of  a  foreign  Court,  and  which 
in  the  country  where  the  lands  to  be  charged  by  it  lie 

would 
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would  probably  be  treated  as  brutum  fulmen.  I  do  not 
think  that  the  Court  of  Chancery  would  give  eflFect  to  a 
charge  on  land  in  the  county  of  Middlesex  so  created 
by  a  Prussian  Court  sitting  at  Dvsseldorf  or  Cologne, 

But  another  objection  is  ''  lis  alibi  pendens,**  a  suit 
pending  before  the  proper  tribunal  in  Prussia^  and  that 
by  this  tribunal,  which  has  undoubted  jurisdiction  to  do 
complete  justice  between  these  parties,  a  decree  has 
actually  been  pronounced  in  favor  of  the  Plaintiff, 
giving  him  what  he  seeks  by  the  first  prayer  in  this  bill. 
The  answer  attempted  to  this  objection  is,  that  he  was 
not  the  Plaintiff  or  "  actor"  in  that  suit ;  but  he  ap- 
peared to  it,  stating  his  claim  in  respect  of  the  40,000/., 
and  that  claim  was  allowed.  We  must  suppose  that  the 
Court  at  Dusseldorf  has  ample  means  to  enforce  the 
whole  of  its  decree,  and  that  the  Plaintiff  will  have  the 
full  benefit  of  that  decree,  which  may  be  considered  as 
creating  a  debt  for  which  the  opposite  parlies  are  per- 
sonally liable  and  a  charge  upon  the  property  sold. 

There  was  an  appeal  against  the  decree  to  the  Judges 
of  the  Superior  Court  at  Cologne^  and  they  expressed  an 
intention  to  reverse  it  on  the  erroneous  statement,  un- 
accountably made  to  them  by  three  English  barristers, 
that,  according  to  the  law  of  England^  this  sum  of  money 
was  in  the  nature  of  real  estate,  and  that  real  estate  of 
which  a  felo  de  se  dies  seised  in  fee  escheats  to  the 
crown.  But  there  can  be  no  doubt  that  this  mistake 
will  be  corrected  as  soon  as  the  solemn  declaration  of 
the  law  of  England  upon  the  subject  by  the  decree  of 
the  Master  of  the  Rolls  is  brought  before  the  Court 
of  Appeal  at  Cologne. 


1861. 

NoRRIS 

Chambres. 

Chambrbs 
o. 

NORRIS. 


The  declaration  in  this  decree  is  the  subject  of  the 
cross  appeal  now  to  be  disposed  of. 

The 
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Chambres. 
Chambres 

V. 

NORRIS. 


The  Appellants  in  this  appeal  do  not  object  to  the 
declaration^  as  far  as  it  goes,  ^'  that,  according  to  the 
law  of  England,  the  sum  of  40,000/.  and  16,000/. 
in  the  bill  mentioned  would  form  part  of  the  said 
John  Sadleir's  personal  estate  and  be  payable  to  the 
Plaintiff  or  his  administrator."  They  only  pray  that 
to  this  declaration  the  following  addition  should  be 
made,  ''but  inasmuch  as  the  40,000/.  and  15,000/. 
represent  mining  property  in  Prussia,  such  sums, 
according  to  the  law  of  England,  were  not  governed 
by  it,  but  by  the  law  of  Prussia  applicable  to  such 
estate."  Now  I  think  that  this  would  be  a  very  im- 
proper addition,  as  this  company  was  substantially  an 
English  company,  and  at  any  rate  it  is  clearly  within 
the  jurisdiction  of  the  Prussian  Court  to  determine 
whether  the  right  to  the  fund  is  to  be  guided  by  the  law 
of  Prussia  or  by  the  law  of  England. 


I  am  therefore  of  opinion  that  both  appeals  should  be 
dismissed  with  costs.    Costs  to  be  set  off. 
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April  20,  24, 

HALEY  V.  HAMMERSLEY.  BeMeTke 

^  ^  Lord  Chan- 

riiHIS  was  an  appeal  from  a  decision  of  the  Master  cellor Lord 

of  the  Rolls  upon  an  adjourned  summons,  which   ,    ampbell. 
had  been  taken  out  by  arrangement  for  the  purpose  of  a  silk  mill,  with 

determining:,  as  between  the  first  and  second  morti^agees  *.   steam  en- 
**'  o  o        gines,  boilerSy 

of  certain  pieces  of  land,  the  construction  and  efiect  of  8team>pip€», 
the  first  mortgage  as  to  fixtures  upon  the  land.  mS^glan^g^^^ 

millwright's 

By  that  deed,  dated  the  29th  September,  1 853,  certain  all  other 

plots  of  land,  together  with  particulars  thus  described  :  n^achmery 

whatsoever 
*'  and  also  all  that  silk  mill  now  erected  or  in  the  course  beiuff,or  which 

of  erection  on  the  said  several  plots  of  land  or  some  part  JJ^"  ^e  o^iTthe 

thereof,  and  all  other  buildings  now  or  thereafter  to  be  lands  described 

erected  thereon,  and  also  all  those  the  steam  engines  g^g^     jj^^ 

or  steam  engine,  boilers,  steam  pipes,  main  shafting,  a^  against  a 

second  mort' 
mill  gearing,  mill-wright's  works,  and  other  machinery  gagee,nottobe 

and  fixtures  whatsoever  now  erected  or  set  up  or  stand-  co"^".®<l  to 

*^  machmery  Do- 

ing or  being,  or  which  shall  at  any  time  hereafter  be  cessary  for 

erected  or  set  up  or  stand  or  be,  in  or  upon  the  said  ^^he  roilTas 

plots  of  land,  mill  and  premises  or  any  part  or  parts  being  ejiudem 

thereof,  together  with   the   appurtenances  to  the  said  fhe^specified 

hereditaments  and  premises  belonging,"  were  expressed  particulars,  but 

to  be  granted  and  released  to  the  use  of  the  first  mort-  giik  spinning 

gagees,  their  heirs  and  assigns,  subject  to  a  proviso  raachmes,  rest- 

for  redemption  on  payment  of  4,500Z.,  with  interest,  and  weight  only  on 

of  further  advances  not  exceeding  in  the  whole  6,000/.  but  attached 

By  a  deed  of  further  charge  the  premises  were  charged  by  moveable 

'         r  n      y  n  -i  /.,  ..  ^oltS  tO  irOU 

m  favor  of  the  first  mortgagees  with  a  further  sum  of  rods  fixed  to 

3,800/.  °">"  ^®*'"* 

over  head. 

The  second  mortgage  was  dated  the  21st  October y 
1857,  and  by  it  the  same  lands,  '^  together  with  the  steam 

engines 
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1861.       engines  or  steam   engine,   boilers,  steam   pipes,  main 
„  shafting,  mill   gearing,  millwright's   works   and    other 

V.  machinery,  plant,  fixtures,  erections  and  works   fixed 

AMMER8LET.  ^^j  uttfixed,  implcmcnts  and  things  constructed  and 
standing  and  being  in  or  upon  or  about  the  said  lands 
and  premises  and  used  in  the  manufactory  works," 
were  expressed  to  be  granted  and  released  to  the  second 
mortgagees,  subject  to  a  proviso  for  redemption  on  pay- 
ment of  the  principal  money  and  interest  therein  men- 
tioned, and  subject  nevertheless  to  the  first  mortgage  and 
further  charge. 

The  suit  was  one  for  the  administration  of  the  estate 
of  one  of  the  first  mortgagees,  and  by  an  order  dated  the 
23rd  November^  1858,  it  was  ordered  that  the  first  mort- 
gagees should  sell  the  property  comprised  in  the  inden- 
tures of  mortgage  and  further  charge.  The  property 
was  accordingly  advertized  for  sale  under  the  direction 
of  the  Court.  On  the  17th  of  February,  1859,  the 
second  mortgagees  gave  notice  in  writing  to  the  first 
mortgagees  that  the  second  mortgagees  claimed,  as 
being  subject  to  their  security  exclusively,  all  the 
machinery,  implements,  articles  and  things  detailed  and 
described  in  the  inventory  annexed  to  their  notice,  being 
in  fact  all  the  machinery,  except  such  as  contributed 
to  the  motive  power  of  the  mill,  which  the  second 
mortgagees  contended  was  alone  subject  to  the  first 
mortgage. 

By  an  agreement  dated  the  11th  March,  1859,  it  was 
agreed  that  the  question  should  be  determined  on  a  sum- 
mons. The  case  was  adjourned  into  Court,  and  on  the 
22nd  December,  1860,  the  Master  of  the  Rolls  decided 
in  favour  of  the  second  mortgagees.  The  first  mort* 
gagees  appealed. 

Mr. 
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Mr.  R.  Palmer  and  Mr.  Little,  for  the  Appellants,        1861. 
referred    to    Mather    v.    Fraser  (a) ;     Hutchinson    v.       ^"^^ 
Kay(b)\  Fisher  v.  Dixon  (c)\  Ex  parte  Barclay  (a)  \  v. 

Malmsley  v.   Milne  (e);    Hubbard  v.   ^a^sAau?  (/) ;  "^''''"•"^• 
Metropolitan  Counties  Insurance  Society  v.  Brown  (g) ; 
Wiltshear  v.  Cottrell{h)\  Trappes  v.  Barter  (i);  Bel- 
lawell    V.    Eastwood  (Ji)\    Poole's  caseil);    Ryall    v. 
RoUe  {rn\  and  P^6  v.  Fagg  (n). 

Mr.  Selwyn  and  Mr.  Hardy,  for  the  Respondents,  re- 
ferred to  Waterfall  v.  Penistone  (o)  ;  Davis  v.  ./im^s  (p) ; 
Elliott  V.  Bishop  {q),  and  TTAi^mor^  v.  Empson  (r). 

Mr.  iJ.  Palmer,  in  .reply,  referred  to  Penton  v. 
Robart  (s),  and  Darby  v.  Harris  (t). 

Judgment  reserved. 


7%^  Lord  Chancellor. 

This  case  turns  upon  the  construction  to  be  put  upon  J/iri/  27. 
a  mortgage  deed,  dated  the  29th  of  September,  1863,  by 
which  John  Lovatt  and  Joseph  Gould,  describing  tliem- 
selves  as  **  silk  manufacturers  and  co-partners,  carrying 
on  business  under  the  firm  of  Lovatt  ^  Oould^'  con- 
veyed to  the  Defendants  certain  plots  of  land  at  Leek, 
in  the  county  of  Stafford,  **  and  also  all  that  silk  mill 

then 

(fl)  2  K.  4-  J.  536.  (/)  1  Salk.  368. 

(6)  23  BeavAlS.  (m)  1    Ves.  sen.  348;   S.  C, 

(c)  12  (7.  ^  Fin.  313.  1  Aik.  165,  175. 

id)  5  De  G.,  M.  4-  G.  403,  (»)  4  Wan.  *  Ky.  277. 

410.  (o)  6£/.  4B/.876. 

(c)  7  C.  B.,  N.  5. 115.  (/»)  2  B.  4  J«.  165. 

(/)  4  Sim.  326.  (q)  10  £rcA.  496,  522;    11 

(g)  26  Bcav.454.  EjcA.  113. 

(A)  1  E/.  4r  B/.  674.  (r)  23  Bew.313. 

(t)  2  Cr.  4^  M.  153.  (0  4  Eip.  33;  &'.  C,  2  E«/, 88. 

(A)  6  Exch.  295,  312.  (1)  I  Q.  B.  895. 


Vol.  III-4.  S  S 


D.F.J. 


Haley 


Hammersley. 
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1861.       then  erected  or  in  the  course  of  erection,  and  all  other 
buildings  then  or  thereafter  to  be  erected  thereon,  and 
V.  also  all  those  the  steam-engines  or  steam-engine,  boilers, 

steam-pipes,  mainshafting,  mill  gearing,  millwright's 
work  and  other  machinery  and  fixtures  whatsoever  then 
erected  or  set  up  or  standing  or  being,  or  which  should 
at  any  time  thereafter  be  erected  or  set  up  or  stand  or 
be,  in  or  upon  the  said  plots  of  land,  mill  and  premises 
or  any  part  or  parts  thereof,"  to  secure  4,500/.  and 
future  advances  up  to  6,000/. 

There  was  a  deed  of  further  charge  between  the  same 
parties  in  December ^  1856,  on  the  same  property. 

The  mortgagors  having  for  years  carried  on  in  this 
silk  mill  the  business  of  silk  manufacturers  on  the  21st 
of  October f  1857,  executed  another  mortgage  of  the  land, 
mill  and  machinery  to  the  Plaintiffs,  with  a  more  specific 
description  of  the  property  mortgaged. 

The  question  has  arisen  between  these  parties,  whether 
the  mortgage  to  the  Defendants  was  to  be  confined  to 
such  machinery  or  fixtures  in  the  mill  as  contributed  to 
the  moving  power  in  the  mill,  or  extended  to  all  the 
machinery  and  fixtures  in  the  mill  fastened  to  the  roof, 
floor  or  sides  of  the  mill  and  used  in  the  manufacturing 
of  silk  within  the  mill  ? 

*  The  Master  of  the  Rolls,  after  a  most  careful  consi- 
deration of  the  case,  came  to  the  conclusion,  that  in  con- 
struing the  words  ^*  other  machinery  and  fixtures  what- 
soever erected  or  set  up  or  standing  or  being,  or  which 
at  any  time  thereafter  should  be  erected  or  set  up  or 
stand  or  be,  upon  the  land  or  in  the  mill,"  the  word 
'^  machinery"  must  be  confined  to  the  machinery  which 
was  necessary  for  the  purpose  of  giving  power  to  the 

mill, 


Haley 

o. 

Hammbrslbt. 
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mill,  and  that  only  fixtures  so  necessary  were  included        1861. 
in  the  mortgage. 

I  am  bound  to  say  that,  with  the  most  sincere  defer- 
ence for  the  authority  of  the  learned  Judge  and  after  a 
very  deliberate  consideration  of  the  subject,  I  have  felt 
myself  compelled  to  come  to  a  contrary  conclusion. 

I  must  begin  by  observing  that  this  case  does  not 
depend  upon  the  general  law  of  fixtures  as  between  heir 
and  executor,  or  between  tenant  for  life  and  remainder- 
man, or  between  landlord  and  tenant,  and  that  the  cases 
decided  between  parties  standing  in  any  of  those  rela- 
tions to  each  other,  without  any  special  contract,  can  be 
of  very  little  service  to  us.  We  have  here  an  express 
contract  by  deed,  under  which  the  Defendants  claim. 
The  mortgagors,  being  absolute  owners  of  the  silk  mill, 
and  not  only  of  all  the  property  specifically  described  in 
the  mortgage  deed,  but  of  all  the  property  claimed  by  the 
Defendants  under  the  general  words  which  are  added,  have 
made  over  to  the  mortgagees,  as  a  security  for  4,500/.,  the 
silk  mill  and  also  the  steam-engine  or  engines,  steam 
boilers,  steam-pipes,  mainshafting,  mill  gearing,  mill- 
wright's work  and  other  machinery  and  fixtures  whatso- 
ever in  or  upon  the  land,  mill  and  premises  mortgaged 
or  any  part  thereof.  His  Honor  assumes  that  all  the 
machinery  and  fixtures  specifically  enumerated  are  ne- 
cessary to  give  power  to  the  mill,  and  infers  that  none 
others  pass.  He  says,  **  I  think  that  the  words  '  other 
machinery'  must  be  read  as  words  ejusdem  generis  with 
those  which  precede  them,  and  that  they  are  confined  to 
all  the  machinery  which  is  necessary  for  the  purpose  of 
giving  power  to  the  mill." 

In  the  first  place  I  do  not  distinctly  see  that  the  spe- 
cific enumeration  is  so  limited  to  the  supposed  genus. 

SS2  The 
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1861.       The  mortgage  is  of  a  silk  mill,  and  I  do  not  know  that 
*^"^^      the  mill  gearing  and  all  the  millwright's  work  is  exclu- 
r.  sively  applicable  for  giving  power  to  the  mill.     At  any 

HAincBRSLBT.  ^^  ^^  gj^j  addcd  the  words  "  and  other  machinery 
and  fixtures  whatsoever  erected  or  set  up  or  standing  in 
or  upon  the  land,  mill  or  premises."  All  the  disputed 
articles  are  admitted  to  be  **  machinery  erected,  set  up 
and  standing  in  and  upon  the  mill/'  and  used  in  it  for 
the  manufacturing  of  silk  within  the  mill.  They  are  all 
fixed  by  iron  or  other  fastenings  to  the  roof,  sid^s  or  floor 
of  the  mill.  I  allow  that  the  description  would  not 
include  hand  tools  or  moveable  implements  though  used 
in  the  business,  nor  would  it  apply  to  carpets  nailed  to 
the  floor  of  a  room  within  the  mill,  nor  to  pictures  hung 
against  the  walls  of  such  a  room,  although  fixed  to  the 
walls  by  metallic  bolts.  But  if  the  enumerated  mat- 
ters are  all  used  to  give  power  to  the  mill,  I  do  not  see 
why  the  following  words  (which  are  as  comprehensive  as 
could  be  devised  to  include  the  machinery  which  is 
moved  as  well  as  the  moving  machinery)  should  have 
such  a  restricted  interpretation.  Very  many  machines, 
such  as  a  watch  or  steam  thrashing  machine,  comprehend 
the  moving  power,  and  along  with  it  the  machinery  em- 
ployed to  accomplish  the  object  for  which  the  machine 
is  contrived. 

There  would  be  no  absurdity  in  including  in  the  secu- 
rity all  the  machinery  placed  in  the  mill,  whether  for 
creating  power  or  being  moved  by  the  power  created. 
On  the  contrary,  it  seems  rather  improbable  that  the 
parties  should  have  contemplated  such  a  damaging  dis- 
ruption of  the  machinery  as  must  take  place  if  the  mort- 
gagees, in  seeking  to  make  good  their  security,  must  tear 
in  pieces  the  machinery  in  the  mill,  removing  and  selling 
one  half  of  it,  which  would  be  comparatively  of  little 
value  without  the  other  half.  Accordingly  in  the  mort- 
gage 


Halbt 
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gage  to  the  Plaintiffs  it  is  admitted  that  the  whole  of  the 
machinery  passes,  although  to  comprehend  it,  I  do  not 
think  that  the  additional  words  do  more  than  express       "V. 
what  is  implied  by  the  general  words  used  in  the  first  HAMMiRfLBY. 
mortgage  to  the  Defendants. 

The  admissions  to  which  the  parties  have  very  pro- 
perly come  contain  an  inventory  of  the  contested  ar- 
ticles of  machinery.  In  this,  No.  18  has  been  taken  as 
the  example,  and  the  Master  of  the  Rolls  has  said,  that 
if  he  is  wrong  in  his  construction  of  the  deed  by  exclud- 
ing this  article,  all  the  others  ought  to  be  included.  He 
says,  **  The  most  important  of  them  are  the  silk  spinning 
machines  (No.  18).  Iron  spinning  mills  or  machines, 
driven  by  cotton  bands  from  a  tin  roller,  three  heights 
each,  324f  spindles  or  2196  spindles  for  4i-inch  bobbin 
in  iron  frames,  with  drawing  straps.  Several  loose  wood 
oil  catching  troughs  lie  on  the  floor  round  the  machines. 
Now  the  description  of  them  is  this  : — All  the  spinning 
mills  in  this  room  are  about  nine  feet  high,  the  room 
itself  being  only  ten  feet  high.  Four  of  these  machines 
were  placed  in  the  mill  in  1857  and  five  in  1866.  Each 
frame  of  the  machines  has  ten  double  legs  with  round 
iron  feet.  These  feet  are  not  attached  to  the  floor  or 
building,  simply  resting  upon  it.  They  are  of  consider- 
able weight  and  do  not  reach  the  ceiling.  To  each 
machine  there  are  attached  six  forged  iron  rods  seven- 
eight  inch  in  diameter,  fastened  at  one  end  by  three  spike 
nails  three  or  four  inches  long  to  the  mill  beams  over 
head,  and  at  the  other  by  means  of  a  bolt  measuring 
half  an  inch  in  diameter  to  various  parts  of  the  machine, 
which  bolt  does  not  pass  through  any  expressly  made 
screw  hole,  but  through  a  convenient  slit  in  the  frame- 
work, and  is  secured  by  a  nut  screwing  into  the  end  of 
the  bolt,  and  of  a  size  to  correspond  therewith.  By  un- 
screwing the  nut  on  the  bolt  the  machine  becomes  en- 
tirely 
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tirely  separated  from  the  stay  rods,  the  latter  being 
attached  to  the  beams  on  the  ceiling.  The  upper  spindles 
can  be  detached  by  merely  lifting  them  off.  Each 
machine  has  also  two  wire  guards  to  fence  the  wheels. 
The  guardi  at  one  end  is  attached  to  the  machine  by  a 
bolt  with  a  nut,  the  other  end  hooks  on  to  the  machine." 

Now  these  are  called  **  machines/'  and  they  unques- 
tionably are  part  of  the  "  machinery"  erected,  standing 
and  being  in  the  silk  mill  used  for  the  manufacturing  of 
silk  therein.  They  may  be  unscrewed  and  removed  ;  but 
they  are  permanently  fastened  to  iron  rods,  which  are 
part  of  the  roof  of  the  mill  and  are  fixed  to  the  freehold. 

I  likewise  think  that  the  machines  described  under 
No.  18,  and  so  fixed  to  the  roof  of  the  building,  might 
pass  as  fixtures  under  this  deed.  Between  these  parties 
the  criterion  is  not  what  is  affixed  to  the  freehold  for 
the  permanent  improvement  of  the  freehold,  but  what 
is  set  up  in  the  mill  to  be  used  as  machinery  or  fixtures  in 
carrying  on  the  business  of  manufacturing  silk  in  the  mill. 

Nor  are  we  to  consider  whether  such  machines  or 
fixtures  are  distrainable  for  rent  or  might  be  taken  in 
execution  by  the  sheriff  under  a  fieri  facias.  Although 
they  are  not  fixed  to  the  freehold  to  remain  there  for  ever 
for  the  permanent  enjoyment  of  the  building,  they  were 
the  property  of  the  mortgagors,  who  have  assigned  them 
to  the  mortgagees  as  part  of  the  security  for  the  4,500/. 
advanced.  Of  course  it  was  not  intended  that  the  mort- 
gagors should  afterwards  derogate  from  their  grant  and 
give  a  preferable  right  to  the  Plaintiffs. 

The  language  of  the  deed  of  the  29th  of  September^ 
1853,  being  in  my  opinion  unambiguous;  with  respect 
to  authority,  I  content  myself  with  saying,  that  I  entirely 
concur  with   the  Vice-Chancellor  Page  Wood  in  his 

general 
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general  view  of  the  law  upon  this  subject  in  Mather  v. 
Fraser^  and  that  I  do  not  consider  it  necessary  again  to 
go  over  the  decisions  which  I  commented  upon  in  my 
judgment  in  the  House  of  Lords  in  Fuller  v.  Dixon. 

Being  clearly  of  opinion  that,  according  to  the  true 
construction  of  the  mortgage  deed,  all  the  disputed 
articles  are  included  in  the  mortgage  to  the  Defendants, 
I  must  adjudge  that  the  decree  appealed  against  be 
reversed. 


T 


SELBY  V.  POMFRET.  ^/J^25 

May  1. 
HIS  was  an  appeal  from  the  dismissal  by  Vice-     Before^ I7i« 
Chancellor  Wood  of  the  bill  of  the  Appellants, 


Lord  Cham- 

CELLOR. 


in- 


who  were  assignees  in  bankruptcy  of  a  mortgagor,  on  a  suit 

and  sought  by  their  bill  payment  of  the  balance  of  the  "tituted  by  the 

assignees  of  a 
proceeds  of  the  sale  of  the  mortgaged  premises;  the  bankrupt mort- 

mortgagees  insisting  on  a  right  to  tack  the  mortgage  to  ^*^°^  ^V^^' 

one  of  other  property.    The  case  is  reported  below  by  surplus  of  the 

Messrs.  Johnson  and  Hemming  (a).     By  the  last  men-  fh^niortoffed 

tioned  mortgage,  which  was  dated  the  26th  June^  1868,  property  which 

and  made  between  the  bankrupt  of  the  one  part  and  the  by  transferees 

Defendants  of  the  other  part,  the  bankrupt  assigned  ®^^**!^^j 

leasehold  property  in  Mark-lane  to  the  Defendants  by  that  the  transh- 

way  of  security  for  the  payment  of  five  several  promis-  enUUed  tTteck 

sory  notes  for  1,000/.  each  made  by  the  bankrupt,  of  adebtinsuffi- 

even  date  with  the  deed,  and  payable  at  six,  nine,  twelve,  by  ^  previous 

eighteen  and  twenty-four  months  after  date  respectively,    mortgage  of 

I  .f      other  property 

made  to  tbem 

The  other  mortgage  of  which  the  Defendants  were  fbou^^lfibe' 
transferees  was  dated  February  1st,  1860,  and  thereby  the  took  the  trans- 
bankrupt  mortgaged  leasehold  land  at  Herne  Hill  to  J|^  ^^^^  ^f 

Messrs.  Stileman  and  Neate  for  1,000/.,  with  a  power  of  the  adiudica- 
,  '^  _      tion  of  bank- 

sale.  On  ruptcy. 

(a)  IJ.^  H.  336. 
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1861.  On  the  9th  of  February ^  the  mortgagor  was  adjudi- 

cated bankrupt,  and  soon  afterwards  the  Plaintiffs  were 
appointed  assignees.  On  the  16th  of  February y  1859, 
the  Defendants  paid  to  Messrs.  Stileman  and  Neate  the 
amount  due  on  their  mortgage,  and  took  a  transfer  of 
their  security.  The  transfer  was  made  without  the  ac- 
quiescence or  privity  of  the  assignees ;  and  the  trans- 
ferees had  at  that  time  notice  of  the  bankruptcy. 

In  Marchf  1859,  the  Defendants,  under  the  power  of 
sale  contained  in  the  mortgage  of  the  premises  at  Heme 
HiU,  sold  those  premises  for  1,800/.,  and  retained  the 
purchase-money  in  or  towards  the  discharge  of  the 
amount  due  to  them  upon  both  their  securities. 

The  Plaintiffs  by  their  bill  claimed  to  be  entitled  to 
the  surplus  of  the  proceeds  of  the  sale  of  the  Heme  Hill 
property,  after  deducting  therefrom  any  sum  or  sums 
which  the  Defendants  might  be  entitled  to  retain  under 
the  security  of  the  16th  February ^  1869. 

Sir  H.  Cairns  and  Mr.  W.  Knox  Wigram  for  the 
Plaintiffs. 

The  right  to  tack  can  only  arise  in  suits  to  redeem, 
and  this  in  the  nature  of  a  foreclosure  suit.  Nor  could  it 
prevail  on  behalf  of  a  transferee,  who  had  taken  his 
transfer  after  the  bankruptcy  of  the  mortgagor  and  with 
notice  of  it  If  it  crould  have  been  otherwise  available 
it  cannot  be  so  after  the  exercise  of  the  power  of  sale. 

They  referred  to  Holmes  v.  Turner  {a)  \  Ex  parte 
Bignold  (6) ;  Smeathman  v.  Bray  (c). 

Mr.  Roll  and  Mr.  JDruce,  for  the  Defendants,  re- 
ferred to  Watts  v.  Symesid);  Vint  v.  Padget{e);  Ex 

parte 

(a)  7  Hare,  367,  note.  (d)  I  De  G.  M.  *  G.  240— 

(6)  2  Deac.  66.  246. 

(c)  15  Jiir.  1051.  (e)  2  De  G.  ^  J.  611. 
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parte  Knott  {a);    Grvgeon  v.  Gerrard{b);  Ex  parte  186L 

Berridge (c);  Trebourg  v.  Lard  PomJr€t{d),  and  Hipkins  ^'^^ 
V.  Amery  {e).  v. 


POMFRET. 


Sir  Hugh  Cairns  in  reply. 

Judgment  reserved. 


The  Lord  Chancellor. 

I  am  of  opinion  that  the  decree  under  appeal  ought 
to  be  affirmed. 

It  does  seem  strange  that  mortgagees  after  the  bank- 
ruptcy of  the  mortgagor  should  be  allowed  by  their  own 
act  to  vary  the  rights  of  themselves  and  the  other  cre- 
ditors of  the  mortgagor,  so  as  to  obtain  payment  in  full 
of  a  debt  in  respect  of  which,  at  the  time  of  the  bank- 
ruptcy, they  were  only  entitled  to  a  dividend  along  with 
the  body  of  unsecured  creditors.  But  it  is  settled  that 
a  mortgage  executed  by  a  bankrupt  before  his  bank- 
ruptcy,  where  the  value  of  the  land  mortgaged  exceeds 
the  sum  secured,  is,  upon  the  bankruptcy  of  the  mort- 
gagor, to  be  considered  tabula  in  naufragio,  and  if  the 
assignees  do  not  immediately  redeem,  any  mortgagee  of 
the  bankrupt,  whose  security  is  insufficient,  may  take  an 
assignment  of  the  mortgage  and  tack  to  it  the  debt  due 
under  the  mortgage  to  himself.  Therefore,  the  Vice- 
chancellor  truly  observes,  **  The  fact  of  the  bankruptcy 
before  the  Defendants  took  the  transfer  made  no  differ- 
ence. Any  one  might  seize  the  plank.  The  assignees 
might  have  got  the  benefit  of  it  if  they  had  been  quick 
enough ;  but  the  Defendants  were  more  alert.'' 

Sir 

(a)  11  Ves.  609.  (c/)  Note  to  Ex  parte  Carter, 

(6)  4  r.^C.  119.  Amb.  733. 

(c)  3  M.D.^  De  G.  464.  (e)  2  Gif.  292. 
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1861.  Sir  Hugh  Cairns,  fully  admitting  the  right  of  the 

mortgagee  to  tack  in  a  **  suit  to  redeem/'  questioned 
this  right  in  a  *'  suit  to  foreclose ; "  but  since  the  case  of 
Watts  V.  Symes  this  distinction  can  no  longer  be  in- 
sisted upon.  It  is  a  mistake  to  suppose  that  the  right 
of  the  mortgagee  to  tack  in  a  suit  for  foreclosure  was 
then  an  innovation ;  for  although  doubts  upon  the  point 
had  existed^  the  doctrine  was  supported  by  prior  autho- 
rities ;  and  on  principle  there  seems  to  be  no  reason  to 
vary  the  rights  of  the  mortgagee,  whether  he  be  active 
or  passive  in  the  suit  which  is  to  bring  the  mortgage 
transactions  to  a  termination. 

The  only  ground  on  which  the  claim  of  the  Defend- 
ants in  this  suit  can  be  disputed  is,  that  they  have  sold 
the  mortgaged  premises.  Sir  Hugh  Cairns  very  inge- 
niously argued  that  the  only  reason  why  the  right  to 
tack  is  allowed  in  a  suit  to  redeem  is,  that  by  this  pro- 
ceeding the  mortgagor  recovery  possession  of  the  mort- 
gaged premises.  But  I  think  he  failed  to  make  good 
his  proposition,  either  on  principle  or  by  authority,  and 
it  cannot  apply  to  a  suit  to  foreclose,  in  which  the  right 
to  tack  must  now  be  considered  as  established. 

The  Defendants  sold  the  mortgaged  premises  under 
the  power  of  sale  contained  in  the  mortgage  deed.  As 
transferees  of  the  mortgage  they  were  lawfully  entitled  to 
receive  the  whole  of  the  purchase-money,  and  therefore 
they  had  a  right  to  apply  the  surplus  beyond  what  was 
due  under  this  mortgage  to  satisfy  the  sum  due  to  them 
on  the  other  mortgages  executed  by  the  bankrupt,  as  if 
they  had  been  Defendants  in  a  suit  to  redeem  or  Plain- 
tiffs in  a  suit  to  foreclose. 

I  must,  therefore,  adjudge  that  the  appeal  be  dismissed 
with  costs. 
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1861. 


Ex  parte  THOMAS  HEARD  MORTIMORE. 
In  the  Matter  of  THOMAS  HEARD  MORTIMORE.    j^^  3^^  gj 

rpHIS  was  a  petition  by  Thomas  Heard  MorHmore  to     ^^|]^^** 
discharge   an  order  of  Mr.   Commissioner  Fon-^     Chancellor 
blanque,  adjudging  him  bankrupt,  upon  a  petition  pre-     campbbll 
sented  by  him  under  the  Arrangement  Clauses,  sects.       and  The 
211 — 223,  of  the  Bankrupt  Law  Consolidation  Act  of        xicn. 
1849.     The  order  complained  of  had  been  made  by  the  M.,  a  tanner, 
Commissioner  on  the   ground  that  the  Appellant  had  hU^actors^. 

delayed  the  presentation  of  his  petition  longer  than  was  4r  Co.,  a  firm 
, ,  in  hiirh  repute, 

excusable.  one  of  the 

members  of 
The  Appellant  was  a  tanner  at  Andover,  and  also  a  trSerTand" 

farmer.    He  had  carried  on  business  in  partnership  with  they  were  in 

,.     the  habit  of 
*^*S  accommoda- 
ting him  with 
money  to  a  large  amount.    He  never  took  stock  and  did  not  accurately  know  the  state 
of  his  affairs.     In  1 857,  there  was  a  panic  in  the  leather  trade  and  his  stock  suffered 
a  heavy  depreciation,  from  which  it  never  recovered,   ill.  fully  believed  himself  to  be 
solvent,  though  he  was  aware  that  but  for  the  accommodation  afforded  him  by  S,  Sf 
Co.,  he  must  have  stopped  payment,  and  he  went  on  trading  until  July,  1860, 
when  S.  if  Co.  stopped  payment.     Af .  then  investigated  his  afiairs  and  found  that  he 
had  been  insolvent  ever  since  the  end  of  1858.   He  then  at  once  stopped  payment  and 
presented  a  petition  for  arrangement  with  his  creditors,  under  sects.  211 — 223,  of  the 
Bankrupt  Act  of  1849. 

Held,  by  the  Lord  Chancellor  and  the  Lord  Justice  Knight  Bruce,  that  M,  could 
not  be  considered  to  have  contracted  his  debts  "  without  reasonable  probability  at  the 
time  of  contract  of  being  able  to  pay  them,"  for  that  this  means  without  a  reasonable 
probability,  reasonably  supposed  by  the  trader  to  exist  at  the  time  of  contract,  that  he 
would  be  able  to  pay ;  and  that,  having  regard  to  his  reasonably  grounded  expectation 
that  S,  4*  Co.  would  enable  him  to  meet  his  engagements,  he  might  reasonably  believe 
that  he  would  be  able  to  pay.  But,  per  the  Lord  Justice  Turner,  whether  the 
"  reasonable  probability  "  ought  not  to  be  measured  by  the  means  and  credit  of  the 
Petitioner  himself,  having  regard  to  the  extent  to  which  a  prudent  man  would  trust 
him  in  the  course  of  business,  and  not  by  the  help  derived  from  friends  ? 

Held,  by  the  whole  Court,  that  the  trader  had  not  delayed  the  presentation  of  his 
petition  *Monger  than  was  excusable,"  inasmuch  as  he  continued  to  trade  in  the  belief 
that  with  the  assistance  of  S.  Sf  Co,,  he  would  be  able  to  carry  it  on  with  ultimate 
success ;  though,  if  he  had  investigated  his  affairs,  it  would  have  appeared  that  his 
debts  exceeded  his  assets  far  more  than  two  years  before  his  stoppage. 
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1861.  bis  father  until  1835,  and  since  that  alone.  The  course 
^'^^^  of  his  business  was  as  follows : — Streatfield,  Lawrence 
MoRTiMORE.  ft  Co.  were  his  agents  in  London.  They  bought  for 
him  on  commission  raw  hides,  which  were  then  sent  to 
him  to  be  tanned.  When  they  had  been  taniled,  which 
took  from  nine  to  twelve  months,  he  sent  them  to  Streat- 
field ^  Co.  to  be  sold  on  commission.  His  brother  was 
a  partner  in  the  firm  of  Streatfield  ^  Co.^  and  that  firm 
were  in  the  habit  of  making  considerable  cash  advances 
to  him  to  enable  him  to  defray  the  expenses  of  tanning. 
For  these  advances  they  drew  bills  on  him  which  he 
accepted  and  they  negotiated.  They  remitted  money  to 
him  to  meet  the  bills,  and  if  the  state  of  the  sales  was 
such  that  they  had  not  funds  of  his  in  hand  for  that 
purpose,  they  drew  upon  him  fresh  bills,  which  he 
accepted  and  they  negotiated.  These  bills  were  always 
drawn  for  fractional  sums,  as  if  they  had  been  drawn  in 
respect  of  particular  transactions  in  the  regular  way  of 
business.  On  some  occasions  bills  were  renewed,  and 
the  renewed  bills  were  always  for  different  amounts  from 
the  old  ones.  Streatfield  §'  Co,  bad  a  branch  house  at 
Liverpool^  under  the  firm  of  Latcrence,  Mortimore  ^  Co., 
the  partners  in  which  were  the  partners  in  the  London 
bouse,  with  one  additional  partner.  The  Appellant  had 
no  dealings  with  Lawrence,  Mortimer  ft  Co.,  but  occa- 
sionally accepted  bills  drawn  upon  him  in  their  name, 
and  sent  to  him  by  Streatfield  ^  Co.,  upon  advances 
being  made  to  him  by  Streatfield  §f  Co.  The  Appellant 
admitted  that  but  for  the  assistance  afforded  him  by 
Streatfield  ^  Co.  he  must  have  stopped  payment  long 
before  the  time  at  which  he  did.  The  Appellant  was 
not  in  the  habit  of  taking  stock,  and  so  did  not  know 
very  accurately  the  state  of  his  own  affairs.  He  appeared 
to  have  lived  economically,  to  have  had  no  great  skill  in 
accounts,  and  to  have  supposed  his  business  to  be  pros- 
perous.    In  1857  there  was  a  panic  in  the  leather  trade 

and 
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and  his  stock  in  trade  consequently  became  much  depre-        1861. 

ciated  in  value,  from  which,  owing  to  the  state  of  trade,       ^T^''"^' 

£x  parte 
it  never  recovered.     In  July^  1860,  Streatfield  ^  Co.^    Mortimorb. 

who  up  to  that  time  were  in  good  repute,  and  as  it  ap- 
peared were  considered  by  the  Appellant  and  by  all  the 
trading  community  to  be  of  undoubted  solvency,  stopped 
payment:  this  obliged  the  Appellant  to  look  into  his 
affairs,  and  the  result  was  that  he  stopped  payment  and 
on  the  3 1  St  of  August  presented  a  petition  under  the 
Arrangement  Clauses,  upon  which  an  order  for  protec- 
tion was  made.  His  proposals  for  arrangement  were 
assented  to  by  more  than  the  required  proportion  of  his 
creditors,  and  were  opposed  by  one  firm  only,  who  were 
holders  of  a  bill  for  3,000/.,  his  debts  in  the  whole  being 
considerably  above  90,000/.  The  Appellant  on  his  ex- 
amination deposed  that  he  never  knew  or  suspected  him- 
self to  be  insolvent  till  the  stoppage  of  Streatfield  ^  Co. 
obliged  him  to  look  into  his  affairs  more  minutely.  It 
was  shown  that  he  had  sustained  heavy  loss  in  the  panic 
of  1857,  though  it  did  not  clearly  appear  that  he  became 
actually  insolvent  at  that  time.  It  was  clear,  however, 
that  soon  afterwards  his  liabilities  exceeded  his  assets 
and  he  himself  admitted  that,  from  his  investigation  in 
1860,  he  had  no  doubt  that  he  must  have  been  insolvent 
before  the  end  of  1858  and  that  the  deficiency  had  since 
constantly  gone  on  increasing.  He  admitted  also  that 
for  some  months  before  his  stoppage  he  well  knew  that, 
if  Streatfield  In  Co.  withdrew  their  assistance,  he  must 
at  once  stop  payment.  The  Commissioner  under  these 
circumstances  considered  that  the  petition  ought  to  have 
been  presented  at  all  events  before  the  beginning  of 
1 860  and  that  the  delaying  it  so  long  was  not  excusable. 
He  accordingly  adjudged  the  Appellant  bankrupt  and 
adjourned  the  proceedings  into  the  public  Court. 

Sir  HiLgh  Cairns  and  Mr.  Druce  for  the  Appellant 

The 
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1861.  The   Appellant  until   just   before    his    petition  for 

^^^^^^^  arrangement  was  presented  had  no  notion  that  he  was 
MoRTiMORE.  insolvent.  He  had  substantially  no  creditor  but  Streat- 
field  ^  Co.  It  is  true  that  there  were  bills  of  his  out  in 
the  world,  but  having  the  name  of  that  firm  on  them  they 
were  looked  upon  as  equally  good  with  bank  notes,  and 
the  Appellant  had  good  reason  to  believe  that  Streatfield 
^  Co.  would  enable  him  to  meet  them.  The  questions 
are,  whether  where  a  man  believes  himself  to  be  sol- 
vent he  is  to  be  refused  the  benefit  of  the  Arrangement 
Clauses,  because  a  more  thorough  investigation  would 
have  shown  him  that  he  had  been  for  some  time  insolvent, 
there  being  no  wilful  abstaining  from  investigation ;  and 
whether,  where  all  the  creditors  but  one  are  willing  to 
accede  to  an  arrangement,  the  Commissioner  is  bound 
under  such  circumstances  to  refuse  it.  We  submit  that  the 
clause  is  not  imperative — the  words  being  ^'it  shall  be  law- 
ful"— ^and  moreover  that  it  was  not  intended  to  apply  to  a 
case  where  there  has  been  no  wilful  postponement  with 
knowledge  of  insolvency,  for  the  act  does  not  speak  of  post- 
ponement longer  than  was  proper  or  longer  than  was  jus- 
tifiable, but  longer  than  was  **  excusable,"  which  implies 
conduct  not  altogether  proper.  It  certainly  is  desirable 
that  a  mercantile  man  should  regularly  take  stock,  but 
upon  the  cognate  subject  of  keeping  accounts  there  is  in 
the  Bankruptcy  Act,  s.  256  and  elsewhere,  a  broad  dis- 
tinction taken  between  mere  negligence  and  wilful  mis- 
conduct. Here  the  Appellant  was  more  of  a  farmer  than  a 
mercantile  man ;  was  unskilled  in  accounts  and  went  on  as 
farmers  do,  living  on  the  proceeds  of  his  business,  which 
he  believed  to  be  going  on  well.  Even  if  he  had  known 
that  he  was  insolvent  it  would  not  have  been  his  duty 
to  stop  trading  at  a  time  when  stock  in  the  leather  trade 
was  suffering  under  such  an  extraordinary  depreciation, 
from  which  there  was  every  reason  to  believe  it  would 
recover.     The  delay  was  "  excusable  "  if  it  was  bon&  fide, 

and 
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and  even  if  the  excuse  was  not  sufficient,  we  submit  that        1861. 

it  is  not  a  sound  exercise  of  the  Commissioner's  discre-      ^^^^^ 

Ex  parte 
tion  to  throw  the  estate  into  bankruptcy  against  the- wish    Mortimorb. 

of  a  vast  majority  of  the  creditors. 

Mr.  Bacon  and  Mr.  Roxburgh  for  the  firm  of  opposing 
creditors. 

We  do  not  deny  that  the  Commissioner  had  a  dis- 
cretion,  but  we  say  that  he  rightly  exercised  it.  That 
one  creditor  opposes  is  enough ;  the  Arrangement  Clauses 
enable  a  certain  majority  to  bind  the  dissentient  minority, 
and  this  ought  not  in  general  to  be  allowed  in  cases  of 
misconduct  coming  within  the  provisions.  The  delay  in 
presenting  the  petition  was  inexcusable.  A  gentleman 
carrying  on  business  on  a  very  large  scale  excuses  him- 
self on  the  ground  that  he  never  took  stock.  No  trader 
can  be  allowed  to  allege  by  way  of  excuse  ignorance 
arising  from  his  omission  to  follow  the  ordinary  course 
of  trade.  Moreover  his  losses  in  1857,  of  which  he  was 
well  aware,  made  it  his  bounden  duty  to  look  into  the 
state  of  his  afiairs.  From  that  time  his  trade  was  car- 
ried on  at  a  loss.  The  bills  drawn  on  him  by  Streat' 
field  ii  Co.  must  be  regarded  as  accommodation  bills, 
they  were  drawn  for  particular  sums,  but  did  not  repre- 
sent real  transactions,  and  the  renewed  bills  were  for 
different  amounts  from  the  old  ones.  There  was  an 
intention  to  mislead,  and  the  debts  were  contracted  by 
means  of  fraud. — [^The  Lord  Justice  Turner:  Did 
Streatfield  ^  Co.  ever  draw  on  him  to  an  amount  ex- 
ceeding the  then  estimated  value  of  the  consignments  ? 
The  evidence  does  not  furnish  an  answer  to  that  ques- 
tion.]— The  trader  also  accepted  bills  drawn  by  the 
Liverpool  house,  with  which  he  had  no  dealings  at  all. 
He  saw  that  Streatfield  §f  Co.  were  obliged  to  renew  his 
bills  in  order  to  continue  their  accommodation  to  him; 
he  had  therefore  no  right  to  assume  their  solvency.    The 

opposing 
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186h  opposing  creditor  suffers  by  holding  paper  of  the  Ap- 
^'""^^  pellanty  which  paper,  if  the  trade  had  been  stopped 
MoRTiMORB.  in  reasonable  time,  would  have  had  no  existence. — 
[The  Lord  Chancellor:  If  a  man  believed  himself 
solvent  but  for  the  pressure  of  the  market,  and  was  able 
to  go  on  with  help,  of  which  he  had  good  reason  to  ex- 
pect the  continuance,  should  you  say  it  was  inexcusable 
in  him  to  go  on  trading  ?] — No ;  if  he  could  get  a  person 
to  lend  him  money ;  but  the  case  is  very  different  when 
the  money  is  only  obtained  by  the  use  of  the  name  of 
another  person,  who  is  not  willing  actually  to  advance 
money.  The  transaction  with  the  Liverpool  house 
was  a  clear  indication  that  Streatfield  ^  Co.  were  some- 
what embarrassed,  and  could  hardly  fail  to  lead  Morti- 
more  to  doubt  their  stability,  which  the  Commissioner 
considered  he  did.  The  statute  evidently  means  to 
give  the  Commissioner  power  to  adjudge  the  trader  a 
bankrupt  if  he  has  delayed  the  presentation  of  his 
petition  longer  than  he  ought. — [The  Lord  Justice 
Knioht  Bruce  :  Do  you  contend  that  a  trader  is  bound 
to  stop  his  trade  as  soon  as  his  debts  exceed  his  assets  ?] 
— No ;  it  is  impossible  to  lay  down  any  general  rule ; 
each  case  must  be  judged  of  by  its  own  circumstances, 
JEx  parte  Johnson  (a) ;  Ex  parte  Domford  (fi) ;  Ex 
parte  Rufford  (c).  The  continuance  of  trading  is  clearly 
unjustifiable  when  the  trader  has  no  reasonable  prospect 
of  being  able  to  pay  the  fresh  liabilities  he  contracts, 
which  is  one  of  the  cases  expressly  mentioned  in  sect. 
^SS.  Here  Mortimore  well  knew,  as  he  admits,  that  he 
was  unable  to  meet  his  engagements  without  the  assist- 
ance of  a  firm  whose  stability  he  had  reason  to  doubt. 
He  knew  that  he  could  not  pay  his  debts  out  of  his  own 
assets.  The  fresh  obligations  were  therefore  contracted 
without  reasonable  expectation  of  being  able  to  pay. 

Sir 

(a)  4  Df  G.  4  Sm.  25.  (c)  2  Be  G.,  M.  «  G.  234. 

(b)  ADeG.i  Sm.  29. 
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Sir  H.  Cairns f  in  reply.  1861. 

The  Respondents  admit  that  the  act  is  not  imperative.  p, 
but  that  the  Court  has  a  discretion.  They  say,  however,  Mortimore. 
but  there  was  no  excuse  for  Mortimore  going  on  with  a 
losing  trade.  Now  it  is  of  the  essence  of  trade  some- 
times to  gain  and  sometimes  to  lose,  even  for  a  long 
period.  As  to  his  continuing  trade  while  insolvent,  his 
case  is  quite  different  from  that  of  a  banker.  A  banker 
who  is  insolvent  ought  to  stop,  for  no  turn  of  the  market 
can  set  him  right :  but  a  man  with  a  large  stock  in  trade 
may  be  restored  to  solvency  by  a  favourable  change  in 
the  market.  Mortimore^  therefore,  might  reasonably 
expect  to  retrieve  his  affairs.  He  went  on  obtaining  in 
a  legitimate  way  assistance,  of  which  he  had  every  reason 
to  expect  the  continuance.  The  observations  in  Ex 
parte  Rufford  justify  his  conduct  It  would  be  ruinous 
to  hold  that  a  trader  must  stop  because  he  is  temporarily 
insolvent.  The  statute  does  not  speak  of  a  trader  de- 
laying the  presentation  of  his  petition  after  he  is  unable 
to  meet  his  engagements,  but  "longer  than  was  ex- 
cusable.** In  many  cases  of  merely  civil  liability  a 
person  must  be  treated  as  having  known  what,  with 
reasonable  diligence,  he  might  have  known ;  but  this  is 
a  penal  enactment,  and  the  animus  is  to  be  looked  to. 
In  the  certificate  clauses,  the  simply  not  keeping  books, 
which  is  a  worse  offence  than  not  taking  stock,  is  not 
struck  at,  but  only  the  not  keeping  books  with  intent  to 
conceal  the  true  state  of  the  trader's  affairs.  As  to  the 
bills,  they  are  not  to  be  considered  accommodation  bills. 
They  did  represent  real  transactions.  The  drawing  the 
bills  for  fractional  sums  therefore  did  not  involve  a  re- 
presentation of  anything  that  was  untrue.  As  to  the 
renewals :  where  bills  are  drawn  against  goods,  it  is  quite 
the  ordinary  course  to  renew  until  the  goods  are  sold. 
As  to  the  dealing  with  the  Liverpool  house,  Mortimore 
considered  the  two  houses  as  in  substance  one.     I  do 

Vol.  Ill— 4.  TT  D.F.J,    not 
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1861.       not  argue  for  Mortimore  alone.     The  question  interests 
^•^^"^^^      the  creditors  much  more  than  him,  and  the  case  being 
Mortimore.    ^^^^^  ^^  fraud,  the  Court  will  pay  more  regard  to  the 
wishes  of  the  great  body  of  creditors. 

The  Lord  Chancellor. 

I  am  of  opinion  in  this  case  that  the  order  of  the 
Commissioner  ought  to  be  reversed ;  but  by  no  means 
upon  the  ground  that  Sir  Hvgh  Cairns  has  last  endea- 
voured to  support,  namely,  that  the  dealings  between 
Mortimore  and  Streatfield  &  Co.  were  quite  regular, 
mercantile  and  unexceptional.  I  think  that  they  are 
very  much  to  be  censured ;  for,  in  my  opinion,  although 
the  bills  were  not  all  accommodation  bills,  and  there 
were  mercantile  transactions  between  the  parties,  the 
bills  generally  were  drawn,  not  in  respect  of  business 
transactions,  but  with  a  view  to  obtain  credit,  and  that 
fictitiously.  Great  mischief  has  arisen  and  must  arise 
from  such  a  course  of  dealing.  But  I  do  not  think  that 
the  order  can  be  supported,  either  upon  the  ground 
which  was  taken  by  the  learned  Commissioner,  or  upon 
any  other  of  the  grounds  in  respect  of  which  the  Com- 
missioner, under  the  223rd  section  of  the  Bankrupt 
Law  Consolidation  Act,  may  declare  the  Petitioner  a 
bankrupt,  instead  of  allowing  the  estate  to  be  admi- 
nistered under  an  arrangement  between  him  and  his 
creditors. 

The  Commissioner  proceeded  upon  the  groimd,  that 
it  was  shown  to  him  that  the  Petitioner  had  "postponed 
the  presentation  of  his  petition  longer  than  was  ex- 
cusable.'* I  do  not  think  that  there  is  evidence  to  sup- 
port that  allegation.  It  would  be  fatal  to  commerce  to 
say,  that  upon  any  temporary  difficulty  a  trader  must 
stop  payment ;  it  would  be  ruinous  to  the  creditors  as 
well  as  to  the  trader  himself.     I  think  that  upon  this 

subject 
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subject  the  rule  was  exceedingly  well  laid  down  by  the  1861. 
Lord  Justice  Knight  JBruce,  in  the  case  of  Ex  parte  ^^^^'^^ 
Johnson,  which  is  thus  stated  in  the  margin  of  the  case :  Mortimorb. 
"  A  trader  is  not  bound  to  leave  off  trading  merely  be- 
cause he  is  in  difficulties  ;  the  question  in  each  case 
being  whether  he  has  continued  trading  after  there  has 
ceased  to  be  any  reasonable  prospect  of  his  retrieving 
himself."  I  cannot  say,  looking  to  the  facts  in  evidence 
before  us,  that  this  Petitioner  was  inexcusably  guilty  in 
continuing  to  trade.  I  do  not  think  that  it  would  have 
been  a  fit  thing  for  him  to  have  stopped  payment  and  to 
have  surrendered  his  property  to  his  creditors  in  the  year 
1857.  That  would  have  been  very  detrimental  to  their 
interests,  and  at  that  time  he  had  a  reasonable  ground 
for  believing  that  he  should  be  able  to  retrieve  his  cir- 
cumstances. Nor  can  I  say  that  he  had  not  reasonable 
ground  for  such  a  belief  down  to  the  time  when  he 
actually  presented  his  petition.  The  house  with  which 
he  had  dealings  still  remained  in  good  credit,  and  if  the 
price  of  leather  had  risen  in  the  market  he  might  have 
been  able  to  discharge  all  his  obligations  and  to  pay  all 
his  creditors  the  full  amount  of  their  debts.  It  is  almost 
admitted  that  he  had  no  personal  knowledge  of  his  insol- 
vency ;  he  positively  swears  that  he  did  not  believe  he 
was  insolvent.  I  do  not  see  that  he  is  contradicted  by 
any  clear  evidence  upon  that  subject,  and  it  can  hardly 
be  right  in  a  case  of  this  nature  to  apply  the  rule,  that 
the  means  of  knowledge  shall  be  considered  as  actual 
knowledge.  If  he  had  taken  stock  and  seen  what  was 
the  real  value  of  the  goods  that  he  had  on  hand,  he  must 
have  found  that  he  was  in  a  failing  way,  and  he  might 
have  discovered  the  state  of  his  affairs  to  be  such  that  it 
would  have  been  a  wrongful  act  for  him  to  have  con- 
tinued his  dealings ;  but  I  cannot  say  that  his  omitting 
to  do  that,  under  the  circumstances,  might  not  be 
excused. 

T  T  2  If 
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1861.  If  however  the  Petitioner  had  been  guilty  of  any  other 

^r^'^^^       of  the  offences  mentioned  in  the  223rd  section  it  would 

Ex  parte 

MoRTiMORc.  be  competent  for  the  opposing  creditors  to  avail  them- 
selves of  that  in  support  of  the  order.  The  ground 
chiefly  relied  upon  is,  that  the  Petitioner  contracted 
debts  without  reasonable  probability,  at  the  time  of  con- 
tracting them,  of  being  able  to  pay  the  same.  Now  if 
while  he  went  on  trading,  knowing,  as  he  did,  that  he 
could  not  continue  business  without  the  help  of  Streat- 
field  6s  Co,,  he  had  believed  that  Streatfield  6s  Co.  were 
insolvent,  and  would  not  enable  him  to  meet  his  engage- 
ments, then  certainly  there  would  have  been  no  proba- 
bility of  his  being  able  to  pay  the  debts  that  he  con- 
tracted ;  but  if  they  had  continued  solvent  and  trade  had 
prospered,  he  might  have  been  able  to  pay  all  his  debts, 
and  I  do  not  see  any  satisfactory  evidence  to  prove  that 
he  did  not  believe  them  to  be  fully  solvent  and  able  and 
willing  to  give  him  any  amount  of  assistance  with  which 
he  might  reasonably  expect  to  be  able  to  pay  his  debts. 
Here  the  intention  certainly  is  material.  "  Without  any 
reasonable  probability**  refers  you  to  the  state  of  the  in- 
tentions, of  the  belief,  of  the  conviction  of  the  debtor. 
Now  I  do  not  find  any  evidence  to  show  that  he  at  that 
time  doubted  that  Streatfield  ^  Co. — who  remained  in 
good  credit  down  to  the  moment  of  their  bankruptcy, 
although  it  would  appear  that  they  were  a  firm  little 
deserving  of  it — were  a  firm  deserving  the  highest  credit 
in  the  mercantile  world ;  and  if  that  had  been  their  real 
condition,  then  the  Petitioner  would  probably  have  been 
able  to  pay  all  the  debts  which  he  had  contracted. 

An  attempt  was  made  to  support  the  order  on  another 
ground,  namely,  that  a  fraud  had  been  committed — the 
section  authorizing  the  Commissioner  to  adjudge  the 
Petitioner  a  bankrupt :  *'  if  it  shall  be  shown  to  the 
satisfaction  of  the  Court  by  any  creditor  that  the  debts 

of 
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of  such  Petitioner,  or  any  part  thereof,  have  been  con- 
tracted by  reason  of  any  manner  of  fraud  or  breach  of 
trust/'  Now  it  was  argued,  and  very  ingeniously  argued,  Mortimore. 
by  Mr.  Roxburgh,  that  the  fact  that  these  bills  taken  by 
the  opposing  creditors  were  drawn  for  fractional  sums 
amounted  to  a  false  representation  that  they  were  bills 
drawn  upon  real  transactions — that  if  they  had  been 
drawn  for  a  round  sum  that  they  would  not  have  been 
taken  or  discounted,  and  that  therefore  the  debt  was 
contracted  by  a  manner  of  fraud.  But  that  argument 
would  make  every  negociation  of  an  accommodation  bill 
a  fraud,  and  I  think  it  is  impossible  to  say  that  any 
such  rule  can  be  laid  down.  Accommodation  bills  are 
well  known  in  commerce ;  they  may  be  lawfully  used. 
They  are  often  sadly  abused,  and  if  they  could  be  pro- 
hibited it  would  be  a  very  happy  event ;  but  they  do 
exist,  and  they  are  recognized,  and  every  accommodation 
bill  is  drawn  "  for  value  received  "  on  the  face  of  it,  and 
I  believe  they  are  universally  drawn  for  a  fractional 
sum.  Then  is  it  to  be  said  that  any  person  who  nego- 
ciates  an  accommodation  bill  and  says  nothing,  but 
carries  it  to  the  broker  to  be  discounted,  and  receives 
money  upon  it,  is  guilty  of  fraud,  and  that  he  may  be 
indicted  for  obtaining  money  under  false  pretences? 
That  certainly  is  wholly  untenable,  and  we  cannot 
on  this  ground  alone  say  that  the  Petitioner  con- 
tracted any  of  his  debts  by  reason  of  any  manner 
of  fraud. 

For  these  reasons  I  am  of  opinion  that  the  order 
cannot  be  supported  upon  the  ground  that  was  taken 
by  the  Commissioner,  nor  upon  any  other  ground  ;  and 
that  therefore  it  must  be  reversed.  The  Commissioner 
will  still  superintend,  because  it  is  most  essential  to  the 
due  administration  of  the  estates  of  insolvents  and  of 
bankrupts  that  there  should  be  a  Judge  to  control  the 

creditors, 
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creditors^  and  to  see  that  there  is  no  collusion  between 

_  them  and  the  bankrupt.     The  creditor  has  a  right  to 

£x  p&rt6 
MoRTiMORB.    attend  the  proceedings,  and  I  hope  that  in  this  manner 

justice  may  be  done  to  all  parties. 


The  Lord  Justice  Knight  Bruce. 

Upon  the  materials  before  us,  fraud  is,  I  conceive, 
altogether  out  of  the  question,  nor  do  I  understand  the 
learned  Commissioner  to  have  been  of  opinion  that  there 
was  any  fraud.  Then  comes  the  consideration  of  con- 
tracting debts,  in  the  language  of  the  statute,  "  without 
reasonable  probability  at  the  time  of  contract  of  being 
able  to  pay  the  same."  I  agree  with  the  Lord  Chan- 
cellor, or  at  least  with  what  I  understand  to  be  the  Lord 
Chancellor's  opinion,  that  that  must  have  been  intended 
to  mean  without  a  reasonable  probability,  reasonably 
supposed  by  the  trader  to  exist  at  the  time  of  the  con- 
tract that  he  would  be  able  to  pay ;  and  I  am  of  opinion 
that  looking  at  the  property  which  then  actually  existed, 
and  at  the  connection  between  the  Petitioner  and  the 
London  firm  and  the  Liverpool  firm,  both  of  which  were 
in  good  general  credit  until  some  time  in  the  summer  of 
last  year,  and  a  partner  in  which  houses  was  his  own 
brother, — I  am,  I  say,  of  opinion,  that  he  is  not  shown 
to  have  contracted  any  debt  without  a  belief,  reasonably 
well  grounded,  that  he  would  be  able  to  pay. 

Then  comes  the  question  of  postponing  the  presenta- 
tion of  his  petition  longer  than  was  excusable.  It  has 
been  said,  and  I  believe  accurately,  that  during  two  or 
three  years  or  more,  before  the  presentation  of  the  peti- 
tion, if  he  had  taken  stock  and  closely  looked  into  his 
affairs,  it  would  have  appeared  that  his  debts  exceeded 
his  credits  and  possessions.  He  did  not  do  so,  and  he 
was  to  blame  for  not  doing  so ;  but  looking  at  the  nature 

of 
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of  his  business,  and  the  nature  of  the  connection  and 

transactions  between  him  and  the  London  firm  and  the      „       _ 

Ex  parte 
Liverpool  firm,  and  the  general  opinion  of  their  credit,   Mortimore. 

in  which  he  participated,  I  think  that  he  was  in  this 

respect  not  inexcusably  to  blame.     I  conceive,  therefore, 

that  the  present  is  a  case  in  which  neither  public  policy 

nor  public  justice  nor  private  justice  requires  that  this 

Petitioner  should  be  a  bankrupt 


The  Lord  Justice  Turner. 

I  agree  in  ojJinion  with  the  Lord  Chancellor  and  the 
Lord  Justice,  that  this  adjudication  cannot  be  maintained 
upon  the  particular  ground  on  which  the  learned  Com- 
missioner has  rested  his  decision ;  for  I  do  not  think 
that  a  person  can  be  said  to  have  postponed  the  presen- 
tation of  his  petition  *'  longer  than  was  excusable,"  when 
he  has  had  the  means  of  present  help,  and  has  had  no 
reason  to  doubt  that  these  means  were  sufiicient,  and 
might  honestly  and  justly  be  applied  to  the  purpose. 

Upon  the  other  part  of  the  case,  whether  these  debts 
were  contracted  without  reasonable  probability  at  the 
time  of  the  contract  of  the  Petitioner  being  able  to  pay 
the  same,  I  am  not  so  well  satisfied.  The  doubt  I  have 
felt  upon  it  is,  whether  the  reasonable  probability  ought 
to  be  measured  by  the  help  which  may  be  got  fi*om 
friends,  and  whether  it  ought  not  rather  to  be  measured 
by  the  means  and  credit  of  the  party  himself,  having 
regard  to  the  extent  to  which  a  prudent  man,  looking  to 
the  state  of  trade  and  the  state  of  his  assets,  would  trust 
him.  I  give  no  opinion,  therefore,  upon  that  part  of  the 
case.  It  is  enough  to  say  that  my  learned  Brother  and 
the  Lord  Chancellor  agree  upon  it. 
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Ex  parte  WILLIAM  ANTHONY  FRESTON. 

In  the  Matter  of  WILLIAM  ANTHONY  FRESTON, 

Feb.  8,  9, 13.  a  Bankrupt 

^^UrP^     rpHIS   was  an  application  by  the  Bankrupt  for  his 

Chancellor      -*-      discharge  from  imprisonment,  on  the  ground  that 

Campbell      ^^^  original  arrest  was  illegal,  having  been  made  while 

and  the       he  was  entitled  to  protection  under  the  provisions  of  the 
Lords  Jus- 
tices.        Bankrupt  Law  Consolidation  Act. 

The  final  ex- 
amination of  a 
bankrupt  was         On  the  15th  of  September y  1859,  a  petition  for  adju- 

the°6th  of  No^  dication  was  presented  against  William  Anthony  Freston 

▼ember  to  the    in  the  Court  of  Bankruptcy  for  the  Bristol  district,  and 

ber.    On  the"  ^^  ^^®   ^^^^  ^^  ^^^  adjudged  bankrupt,  not  being  in 

29th  of  No-      custody  at  the  time.     On  the  same  day  he  surrendered 

▼ember  the 

Commissioner  to  the  bankruptcy.     On  the  ^nd  of  October ^  the  first 

^'rt'fi  *tP*       meeting  under  the  bankruptcy  was  held  and  assignees 

under  sect.  257  chosen. 
of  the  Bank- 
rupt Law  Con- 

d^\lring  that**  ^"  *^®  ^^^  °^  November  the  second  meeting  was  held, 
the  bankrupt  at  which  the  examination  of  the  Bankrupt  was  pro- 
tectedVom"  ceeded  with,  and  adjourned  till  the  3rd  of  December. 
process  against  The 

his  person. 
By  virtue  of 

this  certificate,  a  creditor  sued  out  a  ca,  ta*,  and  on  the  Ist  of  December  arrested  the 
bankrupt.  After  the  3rd  of  December,  the  Commissioner  issued  another  Ba.  certifi- 
cate»  and  by  virtue  of  it,  another  creditor  sued  out  a  ca.  ta,  and  lodged  a  detainer 
against  the  bankrupt. 

,  Held,  that  the  Commissioner  had  no  authority  to  issue  a  Ba.  certificate,  before  the 
expiration  of  the  time  allowed  to  the  bankrupt  for  finishing  his  examination,  the 
privilege  from  arrest  given  by  sect.  1 1 2  of  the  Bankrupt  Law  Consolidation  Act 
during  that  period  being  absolute,  and  that  the  arrest  on  the  1st  of  December  was 
therefore  illegal. 

Held  further,  that  while  the  bankrupt  was  illegally  imprisoned  under  this  arrest,  he 
could  not  be  lawfully  detained  under  the  second  Ba.  certificate,  though  granted  after 
the  3rd  of  December. 
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The  Bankrupt  filed  his  balance  sheet  on  the  29th  of        1861. 
November.  ^^^/-w/ 


On  the  1st  of  December  the  Bankrupt  was  arrested  by 
the  oflScers  of  the  sheriflf  of  Middlesex  under  a  writ  of 
ca.  sa,  issued  out  of  the  Court  of  Exchequer  at  the  suit 
of  J.  F.  Ockfordf  upon  a  certificate  granted  by  the 
Commissioners  on  the  29th  of  November^  at  the  instance 
of  Ockford,  as  a  creditor^  under  the  257th  section  of  the 
Bankrupt  Law  Consolidation  Act. 

The  Bankrupt,  on  the  3rd  of  December,  caused  a  sum- 
mons to  be  served  on  Ockfordj  to  show  cause  why  the 
Bankrupt  should  not  be  discharged  out  of  custody.  The 
case  was  argued  before  Baron  Martin  on  the  following 
day  and  adjourned  to  the  7th,  when  his  Lordship  re- 
ferred the  matter  to  the  Court  of  Exchequer. 

While  the  Bankrupt  was  in  custody  a  detainer  was 
lodged  against  him  on  a  ca.  sa,,  which  had  been  issued 
out  of  the  Exchequer  at  the  suit  of  Joseph  Chapman, 
upon  a  certificate  granted  by  the  Commissioners  on  the 
3rd  of  December. 

On  the  11th  oi  January  the  Bankrupt  obtained  a  rule 
to  show  cause  why  Ochford^s  ca.  sa.  should  not  be  set 
aside  and  the  Bankrupt  discharged,  and  also  a  similar 
rule  as  regarded  Chapman. 

On  the  15th  of  January  an  order  made  by  Mr.  Justice 
Wightman  to  charge  the  Bankrupt  in  execution  at  the 
suit  of  A.  M.  Bateman  and  H.  Bateman  for  certain 
moneys,  was  lodged  with  the  keeper  of  the  Queen's 
prison,  in  whose  custody  the  Bankrupt  then  was.  This 
order  was  obtained  on  a  certificate  granted  by  the  Com- 
missioner shortly  before  the  15th  of  January,  and  long 

after 


Ex  parte 
Frbston. 
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after  the  time  to  which  the  Bankrupt's  examination  had 
^^"^      been  adjourned. 


Freston. 


On  the  17th  of  January  the  rules  obtained  by  the 
Bankrupt  came  on  to  be  argued  in  the  Court  of  Exche- 
quer. The  Court  set  aside  OckfarcTs  ca.  sa.,  and  or- 
dered that  the  bankrupt  should  be  discharged  from  cus- 
tody under  it  and  under  Chapman's  detainer  (a). 

On  the  21st  of  January  an  application  to  the  Court 
of  Queen's  Bench  to  discharge  the  Bankrupt  from  cus- 
tody under  the  Bateman's  detainer  came  on  to  be  heard, 
and  on  the  26th  was  refused  (&). 

On  the  30th  of  January  the  Bankrupt  moved  before 
the  Lord  Chancellor  for  a  writ  of  habeas  corpus  to  bring 
him  up,  that  he  might  be  discharged  out  of  custody,  and 
the  writ  was  granted. 

On  the  8th  of  February  the  Bankrupt  was  brought 
up  under  the  writ,  and  applied  for  his  discharge. 

Mr.  Gray  in  support  of  the  application. 

The  first  proposition  I  have  to  support  is,  that  the 
original  arrest  was  illegal.  By  the  old  Bankrupt  Act, 
5  Geo.  2,  c.  30,  5.  5,  the  Bankrupt  was  protected  up  to 
the  last  adjourned  examination.  The  question  arose 
whether  this  statute  gave  protection  when  the  examina- 
tion was  adjourned  sine  die,  and  it  was  decided  that  it 
did  not;  Ex  parte  Woods  (c).  The  provisions  of  6  Geo. 
4,  c.  16,  ss.  117,  118,  are  not  materially  different,  and 
Ex  parte  Leigh  (d)  is  in  point,  as  showing  that  the 
statute  itself,  and  not  the  indorsement  of  the  petition, 

gives 

(a)  Ockford  v.   Freiton,  6  H.      Rep.  311. 

4  N,  466.  (c)  1  Gl.  4-  J.  75. 

(b)  Bateman  v.  Frtiton,  9  W.  (d)  1  Gl.  if  J.  264. 
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gives  protection  till  the  adjourned  examination.     The 

case  now  depends  on  the  provisions  of  the  Bankrupt      ^ 

Law  Consolidation  Act  12  &  13  Vict.  c.  106,  ss.   105,      Frbston. 

112,113.     Ex  parte  Leigh  (a) ;   Price's  Case  (b);   Ex 

parte  Woods  (c)^  and  Re  Dalton{d),  all  show  that  the 

Bankrupt  was  entitled  to  protection,  and  that  this  was 

not  a  good  arrest. 

Secondly.  I  contend  that,  if  the  original  arrest  was  not 
good,  the  Bankrupt  cannot  lawfully  be  kept  in  custody 
under  the  subsequent  detainers.  It  was  said  in  the 
Queen's  Bench,  that  the  illegality  of  the  arrest  lay  with 
the  judgment  creditors,  not  with  the  sheriff,  for  that  the 
writ  was  good  on  the  face  of  it ;  and  so  the  sheriff  was 
in  no  default  for  executing  it.  That  does  not  make  the 
arrest  legal ;  if  there  be  illegality  in  the  writ,  though 
good  on  the  face  of  it,  there  is  a  right  to  discharge, 
though  the  sheriff  has  not  acted  illegally  ;  and  an  action 
for  false  imprisonment  will  lie  against  the  person  who 
sued  out  the  writ.  When  the  sheriff  arrests  on  all  writs 
in  his  hands,  if  one  of  the  writs  is  bad  and  another  good 
and  the  sheriff  acts  regularly,  the  arrest  is  good  by  virtue 
of  the  good  writ ;  but  if  he  acts  illegally,  as  for  instance, 
by  breaking  open  a  door,  the  arrest  is  void  and  he  is 
liable  to  an  action.  In  Barratt  v.  Price  {e)^  the  arrest 
was  void  by  reason  of  the  illegal  act  of  the  sheriff,  it 
was  not  a  case  relating  to  detainer.  In  Hooper  v. 
Lane(f)j  one  of  the  writs  was  bad  on  the  face  of  it,  and 
the  sheriff  having  arrested  on  the  bad  writ  alone,  the 
arrest  was  held  bad,  though  he  had  good  writs  in  his 
possession ;  and  a  detainer  on  the  good  writ  was  also 
held  void.     Here  we  begin  with  an  illegal  arrest ;  and  I 

contend 

(a)  1  G/.  4- J.  264.  \d)  1   Ba//.  4- B.  130. 

(6)  3  Ve%,  if  B.  23.  (e)  9  Bing.  566. 

(c)  1  GL  tf  J.  75.  (/)  6  H.  L.  Co*.  443. 
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1861.  contend  that  the  prisoner  is  entitled  to  be  discharged 
^^^"^  from  all  subsequent  detainers;  Viner's  Abridg- 
Frbston.  ment  (a). — [Mr.  Coleridge.  I  admit  that  he  is  entitled  to 
be  discharged  from  all  detainers  which  are  lodged 
durante  priTiligio.] — I  contend  that  he  is  entitled  to  be 
discharged  from  all  detainers  lodged  during  the  cus- 
tody arising  from  the  illegal  arrest;  Ex  parte  WiU 
son(Jb)\  Ex  parte  Hawkins (c);  Ex  parte  King{d)\ 
Sidgier  v.  Birch  {e) ;  Ogle's  Case  (/) ;  Ex  parte 
Ross  (g) ;  Spence  v.  Stuart  (A).  In  Barclay  v.  Faber  (t), 
a  distinction  was  taken,  which  is  disapproved  of  in 
Ex  parte  Moore  (i).  In  Barrack  v.  Newton  (/),  the 
arrest  was  held  good  substantially  on  the  ground  that 
the  sheriff  arrested  on  all  the  writs,  there  being  a  good 
one  among  them,  and  the  sheriff  having  acted  regularly ; 
whereas,  in  Barratt  v.  Price,  the  sheriff  had  been  guilty 
of  irregularity,  and  the  distinction  was  taken  as  to  de- 
tainers. The  opinions  of  the  text  writers  are  in  my 
favour;  Ckittg,  Arch.  Prac,(m);  Archhold's  Bank- 
ruptcy Law,  by  Flather  (w) ;  Mont,  and  Ayrt.  (o). 
The  Court  of  Queen's  Bench  thought  it  was  a  hardship 
on  creditors  that  the  privilege  of  the  debtor  should  be 
prolonged  in  this  way;  but  the  authorities  to  which 
I  have  referred  show,  as  I  submit,  that  where  the 
arrest  is  invalid  there  cannot  be  any  valid  detainer. 

Mr.  Coleridge  for  the  detaining  creditors. 

I  contend,  in  the  first  place,  that  the  Bankrupt  was 

not 

(fl)  Tit.  ''Privilege;'  B.  26.  (A)  3  Eatt,  89. 

(6)  1  Atk.  152.  (t)  2  B.  4-  Aid.  743. 

(c)  4  r«.  691.  Ik)  Buck,  521. 

(d)  7  Ves.  312.  (/)  1  Q.  B.  525. 
(0  9  Ves.  69.                      •  (m)   Vol.  l,p.742. 
(/)  11  Ff*.  556.  (w)  Page  374. 

(£)  1  Rou.  260.  (o)  Book  7, p.  442  {2nd  edit.) 
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not  privileged  from  arrest  under  the  112th  section  ;  and,  1861. 
in  the  next  place,  that,  if  the  privilege  ever  existed,  the  e^'^TT^ 
detainers,  being  lodged  after  the  period  at  which  the  pro-  Frebton. 
tection  indisputably  had  expired,  were  perfectly  good, 
though,  had  they  been  lodged  while  the  privilege  con- 
tinued, they  would  have  been  void.  The  authorities  cited 
are  cases  occurring  under  a  different  state  of  the  law. 
They  turn  upon  5  Geo.  11.  c.  30,  s.  5,  and  6  Geo.  IV. 
c.  16,  sects.  117,  118.  Under  these  statutes,  all  pro- 
cedure was  under  a  summons  from  the  Commissioner; 
and  any  attempt  to  arrest  the  Bankrupt  was  a  breach  of 
the  privileges  of  the  Court,  and  was  to  be  repressed  with 
a  high  hand,  as  a  contempt  of  Court.  The  Court  had  a 
right  to  the  attendance  of  the  Bankrupt,  and  the  privi- 
lege was  grounded  on  that.  The  Bankrupt  Law  Consolida- 
tion Act,  12  ^  \3  Vict.c.  106,  s.  112,  proceeds  on  quite 
a  different  principle,  and  introduces, ''  as  the  Court  shall 
by  indorsement  appoint"  It  thus  gives  the  Commis- 
sioner power  to  refuse  protection,  and  here  the  Com- 
missioner has  refused  it;  JEx  parte  Stanton  (a);  Re 
Cowgillip).  These  cases  show  that  the  jurisdiction  of 
the  Commissioner  to  refuse  protection  is  not  limited  by 
the  256th  section.  The  word  "  further,"  in  sects.  256, 
257,  can  hardly  be  explained,  except  by  supposing  the 
Commissioner  to  have  a  discretion.  On  the  ground, 
therefore,  that  the  Commissioner  had  jurisdiction  to 
decide  whether  the  Bankrupt  should  have  protection, 
and  exercised  it  by  deciding  that  he  should  not,  I  con- 
tend that  the  arrest  was  legal. 

But  suppose  the  arrest  illegal ;  I  admit  that,  in  that 
case,  if  the  privilege  continued,  all  detainers  during  its 
continuance  would  be  void;  and  so,  if  there  were  an 
absolute  personal  privilege  like   that  of  a  member  of 

parliament. 

(«)  1  Dt  G.y  M.  if  G.  224.  (6)  20  L.  J.,  Q.  B.  300. 
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1861.  parliament  But  here  there  is  no  general  privilege,  the 
^■^"^^  privilege  of  a  Bankrupt  being  only  particular;  TidcTs 
Frbbton.  Practice  (a) ;  Anderson  v.  Hampton  (ft) ;  Kenyon  v.  Levi 
Solomon  (c).  The  privilege  is  that  the  Bankrupt's  per- 
sonal freedom  is  not  to  be  interfered  with,  so  as  to  dis- 
turb the  proceedings  in  bankruptcy. — [27/e  Lord  Chan- 
cellor :  Is  it  not  the  policy  of  the  bankruptcy  law  to 
protect  him  completely  during  the  proceedings,  so  that  he 
may  prepare  for  his  final  examination  ?] — The  reason  for 
the  privilege  ceases  when  the  Court  of  Bankruptcy 
thinks  the  privilege  may  be  dispensed  with  ;  Grace  v. 
Bishop  (d).  The  cases  cited  on  the  other  side  do  not  go 
far  enough  to  support  the  application.  In  £x  parte 
Hawkins,  the  detainer  came  in  before  the  Bankrupt's 
discharge,  he  having  been  arrested  in  returning  from  the 
Court : — the  privilege  there  continued  till  he  got  back. 
In  JEx  parte  King  (c),  the  arrest  was  made  during  at- 
tendance on  the  Court,  and  the  case  was  put  by  Lord 
Eldon  on  the  ground  of  contempt  of  Court.  Ogles 
Case  (/ ),  was  a  clear  case.  I n  Arding  v.  Flower  ( ^),  the 
case  of  a  Bankrupt  is  put  on  the  same  ground  as  that  of 
a  witness  attending  a  Court.  He  must  be  protected, 
that  the  course  of  the  administration  of  justice  may  not 
be  interfered  with.  Ex  parte  Johnson  (A),  goes  on  the 
ground,  that  it  is  a  contempt  of  Court  to  arrest  the 
Bankrupt  while  the  Court  requires  his  attendance.  In 
Ex  parte  Ross  (i),  the  privilege  is  rested  on  the  ground 
on  which  I  put  it.  Ex  parte  Leigh  (k),  is  explained 
in  the  same  way.  In  Ex  parte  Weight  {I),  a  detainer 
was  held  good,  on  grounds  similar  to  those  now  urged. 

One 

(a)  Page  201  (9th  ed.)  (g)  8  T.  R.  534. 

(6)  1  B.  *  Aid.  308.  (A)  14  Ve$.  36. 

(c)  1  Cowp.  156.  (i)  1  Rose,  260. 

{d)  11  Ejch.  424.  {k)  1  GL  Sf  J.  264. 

(tf)  7  Ves,  312.  (/)  2  Gl.  if  J.  202. 
(./)  11  r«.  556. 
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One  observation  applies  to  all  the  cases  cited  against  1861. 
us,  that  the  detainers  were  lodged  while  the  Bankrupt  ^^^"^^ 
was  still  cloaked  with  the  privilege.  Here  the  privilege  Frebton. 
had  ceased.  The  statutory  protection  ended  on  the  3rd 
of  December,  and  no  protection  had  been  granted  by  the 
Commissioner ;  so,  if  there  had  been  original  arrests, 
instead  of  detainers,  they  would  have  been  good.  There 
is  no  case  deciding  that,  where  an  original  arrest  would 
have  been  good,  a  detainer  is  bad  because  the  Bankrupt 
has  already  been  illegally  arrested.  The  first  writ  was  good 
in  itself,  the  sheriff  was  in  no  default ;  and  then  while 
the  Bankrupt  is  in  custody  detainers  are  lodged  which, 
if  original,  would  have  been  good. — \^The  Lord  Chan- 
cellor :  Does  not  the  privilege  continue  till  the  Bank- 
rupt is  discharged  from  the  illegal  arrest  ?]-^I  submit 
not  In  EggingtorCs  Case  (a),  a  person  was  arrested  on 
Sunday  ;  while  he  was  in  custody,  another  warrant  was 
lodged  under  the  same  conviction,  and  then  another 
under  a  different  conviction.  The  second  detainer  was 
held  good  ;  and  the  judgment  of  Mr.  Justice  Wightman 
is  very  much  in  point  in  the  present  case.  The  distinc- 
tion is  recognized  throughout,  that  where  the  sheriff  has 
done  wrong  in  the  arrest,  the  detainers  are  all  bad;  but 
where  he  has  done  no  wrong,  they  may  be  good. —  [^The 
Lord  Chancellor:  If  the  arrest  is  illegal,  what  dif- 
ference can  it  make,  whether  the  sheriff  or  the  creditor 
is  the  party  to  blame  ?]— The  distinction  is  recognized 
and  supported  by  authority ;  Archbolds  Practice  (6) ; 
Barratty.  Price  {c)\  Robinson  v.  Yewens(d).  These  cases 
were  examined  in  Hooper  v.  Lane(e),  which  clearly 
recognized  the  distinction. 


The 


(a)  2  £.  *  B.  717.  (d)  5  M.  ^  W.  149. 

(6)  Page  723.  (e)  6  fl.  L.  Cat.  443. 

(r)  9  Bing,  566. 
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The  Lord  Chancellor,  at  the  close  of  the  argument 
for  the  detaining  creditors,  said,  that  a  reply  would  not 
Fre^stom.      be  required  on  the  question  whether  the  original  arrest 
was  illegal. 

Mr.  Gray  in  reply. 

I  contend  that  while  the  Bankrupt  was  in  custody 
under  an  illegal  arrest^  he  could  not  be  detained.  \^The 
Lord  Chancellor  :  On  what  authority  do  you  rely  ? 
In  most  of  your  cases  there  was  a  continuing  privilege.] 
In  Ex  parte  Moore  (a)  there  was  no  privilege  at  all ;  the 
illegality  of  the  arrest  arose  from  the  fact  of  its  being 
made  on  behalf  of  a  creditor  who  had  proved.  Here  it 
is  said  the  privilege  is  gone,  but  that  cannot  put  the 
Bankrupt  in  a  worse  position  than  a  person  who  never 
had  any  privilege.  That  case  must  go  on  the  principle 
that  a  right  to  be  discharged  when  it  has  once  accrued 
cannot  be  taken  away  by  detainer.  In  Ex  parte  Ross{b)^ 
it  is  ssLid,  that  the  arrest  alone  gives  efficacy  to  the  de- 
tainer. If  then  the  arrest  be  bad,  the  detainer  must  fall 
with  it  Barratt  v.  Price  and  Hooper  v.  Lane  were  not 
cases  of  detainer,  the  question  was,  whether  there  was  a 
good  arrest.  EggingtorCs  Case  (c)  went  on  the  ground 
that  the  prisoner  had  ceased  to  be  in  the  custody  of  the 
sheriff^  and  was  in  an  entirely  different  custody  before 
the  detainer  which  was  held  was  lodged.  In  Mobinson 
v.  Yewens{d)  Sloman  filled  two  characters,  and  the  Court 
treated  him  as  being  a  stranger  to  the  sheriff  quoad  the 
first  custody;  The  question  was,  whether  there  was  a 
good  arrest,  and  this  was  the  sole  question  in  all  the 
cases  cited  against  me,  except  Barclay  v.  Faber  (e)  and 

the 

(a)  Buck,  521.  (rf)  5  M.  ^  IV.  149. 
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the  conclusion  come  to  in  that  case  was  disapproved  of  1861. 
by  Lord  Eldon  in  Ex  parte  lUoore  {a). 

Judgment  reserved.  Freston. 


The  Lord  Chancellor. 

If  upon  this  application  we  should  decide  in  favour  of  Feb.  13. 
the  Bankrupt,  there  can  be  no  doubt  that  he  might  again 
be  arrested  lawfully,  after  he  has  once  fully  recovered 
his  liberty  ;  and  he  may  entertain  the  fraudulent  purpose 
imputed  to  him  of  absconding  from  his  creditors :  but 
we  are  bound  to  inquire  whether  his  present  imprison- 
ment is  lawful^  and,  if  it  is  noiffto  order  him  to  be  dis- 
charged. 

The  first  question  which  arises  is,  whether  he  was 
lawfully  arrested  on  the  1st  of  December,  I860,  under 
the  B  a  certificate  granted  by  the  Commissioner  on  the 
29th  of  November,  although  the  time  for  his  last  exami- 
nation had  been  regularly  adjourned  from  the  2nd  of 
October  to  the  3rd  of  December.  If  this  arrest  was 
lawful,  no  objection  can  be  made  to  his  subsequent  de-* 
tention. 

On  this  question  fortunately  there  is  no  diSerence  of 
opinion  in  the  Superior  Courts,  and  I  think  that  no  rea- 
sonable doubt  can  be  entertained  that  the  imprisonment 
was  unlawful,  notwithstanding  that  it  is  said  to  have  been 
according  to  the  practice  of  the  Commissioners  of  Bank- 
rupt. By  section  112  of  12  &  13  Vict.  c.  106,  it  is 
enacted,  that  "  the  Bankrupt  shall  be  free  from  arrest  or 
imprisonment  by  any  creditor,  in  coming  to  surrender, 

during 

(a)  Buck.  521. 
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1861.        during  the  time  by  this  act  limited  for  such  surrender, 
g  and  for  such  further  time  as  shall  be  allowed  him  for 

Frestom.  finishing  his  examination,**  It  is  discretionary  in  the 
Commissioner  to  enlarge  the  time  for  finishing  the  exa- 
mination, but  during  any  enlarged  time  given  for  this 
purpose,  the  Bankrupt  is  absolutely  privileged  from  arrest 
by  a  creditor — that  he  may  prepare  for  his  examination 
and  appear  at  the  time  and  place  appointed  for  finishing 
it.  After  his  examination  is  finished,  the  Commissioner 
may  still  protect  the  Bankrupt  for  a  further  time,  until 
his  certificate  is  obtained ;  but  this  is  to  be  by  indorse* 
ment  upon  the  summons  at  the  discretion  of  the  Com- 
missioner. Reliance  was  placed  on  the  expression  in 
section  113 — "if  the  Bankrupt  shall  after  his  surrender, 
and  while  protected  by  the  Courts  be  so  arrested,"  he 
shall  be  discharged  on  producing  his  protection,  the  in* 
ference  being,  that  there  is  no  privilege  from  arrest  with- 
out protection  expressly  given  by  the  Court.  But  the 
act  of  parliament  draws  a  well-marked  distinction  be^ 
tween  the  time  for  the  surrender  and  examination,  and 
the  time  given  after  the  examination  is  finished,  or  the 
examination  is  adjourned  sine  die. 

By  section  257,  which  regulates  the  granting  of  B  a 
certificates  for  arresting  the  Bankrupt,  there  is  no  power 
given  to  grant  a  certificate  pending  the  time  allowed 
to  the  Bankrupt  for  passing  his  examination. 

Therefore,  this  certificate  granted  on  the  29th  of  Sep- 
tember,  pending  the  time  allowed  to  the  bankrupt  to 
finish  his  examination,  was  granted  without  authority, 
and  the  arrest  under  it  on  the  1st  of  December  was  un- 
lawful. 

Mr.  Coleridge,  in  his  able  argument,  cited  Stanton*s 
Case  as  an  authority  in  his  favour ;  but  when  the  report 

of 
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of  that  case  is  examined,  it  will  be  found  that  the  cerlifi-       1861. 

cate  was  not  granted  until  the  last  examination  had  been  ^"^^^^^ 

adjourned  sine  die,  when  the  privilege  from  arrest  had  Frbston. 
expired. 

Assuming  the  arrest  on  the  1st  of  December  in  the 
present  case  to  have  been  unlawful,  we  come  to  the 
question  on  which  the  Court  of  Queen's  Bench  and  the 
Court  of  Exchequer  have  deliberately  differed — "  whe- 
ther, while  the  Bankrupt  was  illegally  imprisoned  under 
this  arrest,  he  could  be  lawfully  detained  under  Ba 
certificates  granted  to  other  creditors  after  the  3rd  of 
December,  when  the  time  for  finishing  his  examination 
had  expired." 

I  must  say,  that  both  on  principle  and  authority  the 
judgment  of  the  Court  of  Exchequer  seems  to  me  to  be 
preferable. 

Here  is  a  personal  privilege — an  immunity  from  arrest 
— given  by  act  of  parliament  during  a  specified  time,  for 
a  specified  purpose ;  and  it  is  of  the  highest  importance 
to  the  pecuniary  interests  and  to  the  character  of  the 
individual  privileged  that  this  privilege  should  be  re- 
spected. When  he  is  beginning  to  examine  his  books 
in  his  counting-house,  and  preparing  to  show  that,  not 
by  dishonesty  or  extravagance,  but  by  unforeseen  events, 
over  which  he  had  no  c6ntrol,  he  has  been  unable  to 
fulfil  his  commercial  engagements— hoping  to  be  able  at 
the  time  and  place  appointed  by  the  Court  for  his  exa- 
mination to  make  this  apparent — he  is  illegally  arrested, 
cast  into  prison  and  detained  there,  under  colour  of  a 
capias  ad  satisfaciendum,  till  the  time  for  passing  his  last 
examination  has  expired,  ought  it  to  be  permitted  that 
this  imprisonment  shall  be  indefinitely  continued  by 
virtue  of  a  certificate  subsequently  obtained  by  other  cre- 
U  U  2  ditors. 


Ex  parte 
Freston. 
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1861.        ditors, — perhaps  on  the  ground  that  he  did  not  duly 
appear  to  pass  his  last  examination. 

Mr.  Coleridge  truly  urged,  that  the  time  of  privilege 
expressly  given  to  the  Bankrupt  for  his  last  examination 
had  expired  before  the  writ  of  ca.  sa.  under  the  subse- 
quent certificates  had  been  lodged  by  viray  of  detainer ; 
but  I  must  question  his  proposition  that  if,  under  process 
of  lavir  illegally  sued  out  and  acted  upon,  a  person  is  de- 
prived of  a  privilege  from  arrest  given  him  by  law  for  a 
certain  period  and  for  a  particular  purpose,  he  may,  with- 
out ever  having  been  restored  to  liberty,  be  confined  in 
prison  for  an  indefinite  time,  under  process  sued  out 
after  the  expiration  of  the  period  for  which  he  was  privi- 
leged from  arrest — when,  had  it  not  been  for  the  illegal 
arrest,  probably  this  legal  process  could  not  have  been 
executed.  Take  the  case  which  was  put  during  the 
argument.  A  member  of  the  House  of  Commons  on 
the  fortieth  day  after  the  prorogation  of  parliament  is 
arrested  for  debt  when  he  has  nearly  reached  his  dwell- 
ing-house in  a  distant  country,  and  he  is  lodged  in  gaol : 
could  he  be  lawfully  detained  under  a  ca.  sa.  sued  out 
and  lodged  with  the  gaoler  on  the  forty-first  day  ?  I 
cannot  doubt  that  on  the  first  day  of  the  next  session  of 
parliament  the  House  of  Commons  would  order  him  to 
be  discharged,  and  I  think  that  meanwhile  a  similar 
order  would  be  made  by  a  Court  in  Westminster  Hall 
upon  a  writ  of  habeas  corpus.  It  is  said,  that  if  the  pri- 
vileged person  is  seized  and  detained  by  violence,  with- 
out colour  of  legal  process  during  the  whole  period  of 
privilege,  he  might  at  the  moment  when  the  period  of 
privilege  expires  be  lawfully  arrested  by  a  creditor  un- 
connected with  this  violence.  But  there  is  evidently  a 
viride  distinction  between  an  imprisonment  without  colour 
of  legal  process,  where  resistance  would  certainly  be 
la\«  ful,  and  where  an  action  for  damages  would  certainly 

afford 
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afford  compensation,  and  an  imprisonment  under  colour 

of  legal  process,  where  the  process  is  legal  ex  facie,  and 

could  operate  as  a  justification  to  the  officer  who  acts      Frbjton. 

under  it. 

We  are  told  that  it  would  be  a  great  hardship  to 
creditors,  if  they  were  delayed  in  their  remedies  by  the 
iiTegular  proceedings  of  others,  with  which  they  have  no 
connexion.  But  we  must  likewise  consider  the  hard* 
ship  upon  debtors,  if  they  are  to  be  deprived  of  benefits 
to  which  the  legislature  thinks  they  are  in  justice 
entitled. 

The  creditors  are  not  to  suffer  from  the  laches  of  the 
debtor  in  quietly  submitting  to  illegal  imprisonment, 
but  no  such  laches  can  be  here  complained  of. 

The  judges  in  the  Court  of  Queen's  Bench  seem  to 
have  applied  an  extraordinary  test  as  to  the  legality  of 
the  detainer,  viz.,  whether  or  not  the  sheriff  was  liable 
to  an  action  for  the  first  arrest.  This  consideration  may 
be  very  material  in  an  action  against  the  sheriff  for  not 
arresting,  but  seems  to  me  to  be  wholly  inapplicable 
where  the  question  is  between  the  creditor  and  the 
debtor  as  to  the  legality  of  a  detainer.  Instead  of  say- 
ing that  the  detainer  must  be  held  valid  because  no 
action  lies  against  the  sheriff,  if  it  be  admitted  that  the 
arrest  was  unlawful,  although  under  process  that  would 
justify  the  sheriff,  I  should  rather  say  that  this  is  an 
additional  reason  for  entitling  the  party  illegally  arrested 
to  his  discharge  under  a  writ  of  habeas  corpus,  because 
he  cannot  recover  damages  by  an  action  against  the 
sheriff  for  the  wrong  he  has  sustained. 

I  do  not  think  it  necessary  to  dwell  further  upon  the 
authorities  in  support  of  the  application,  than  to  observe 

that 
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that  Lord  Eldon  over  and  over  againy  even  when  the 
process  for  the  detainer  had  been  sued  out  after  the  time 
Freston.     of  privilege  had  expired,  held  that,  the  first  arrest  being 
unlawful,  the  detainers  must  be  set  aside  along  with  it. 

The  two  authorities  mainly  relied  upon  in  the  Queen's 
Bench  were  Barratt  v.  Price  and  Hooper  v.  Lane^  but, 
with  great  respect,  they  do  not  appear  to  me  to  apply. 
In  Barratt  v.  Price  the  only  question  was,  whether  the 
first  arrest  was  good,  and  it  was  held  that  the  sheriff 
having  illegally  arrested  a  Defendant  in  one  action  he 
cannot  detain  him  in  another.  Hooper  v.  Lane  was  an 
action  against  the  sheriff  for  not  arresting  under  a 
capias  ad  satisfaciendum,  and  here  again  the  question 
was,  whether,  there  having  been  a  detainer,  the  first 
arrest  was  good.  In  both  these  actions  it  was  most 
material  to  consider  whether  the  first  arrest  was  good 
and  whether  the  sheriff  was  liable  to  an  action  for  the 
first  arrest;  but  the  liability  of  the  sheriff  to  an  action 
for  the  first  arrest  cannot  surely  be  the  test  as  to  the 
right  of  a  party  to  be  discharged  out  of  custody,  who  has 
been  deprived  of  his  liberty,  in  violation  of  a  privilege 
which  the  law  of  the  land  had  conferred  upon  him. 

Eggingtoris  Case  (a),  (to  which  I  referred  when 
Mr.  Gray  first  moved  for  this  writ  of  habeas  corpus,)  is 
more  closely  in  point,  but  there  the  privilege  from  arrest 
was  not  of  a  personal  nature,  nor  given  with  a  view  to 
the  benefit  of  any  individual  or  class  of  individuals,  and 
it  could  not  be  considered  that  the  first  illegal  arrest  on 
a  Sunday,  could  in  any  way  have  contributed  to  the 
liability  of  Eggington  to  be  detained  under  the  ca.  sa. 

Indeed  it  has  been  argued  here,  that  the  arrest  of  a 

bankrupt 
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bankrupt  privileged  from   arrest  is  merely  to  be  con*        1861. 
sidered  as  a  contempt  of  the  Court  of  Bankruptcy,  but  I      p^'^*^ 
am  of  opinion  that  it  is  a  violation  of  a  personal  privilege      Frbston. 
conferred  upon  him  by  law,  to  enable  him  to  perform 
important  duties  to  his  creditors  and  to  himself,  and  that 
having  been  so  arrested,  if  he  is  not  guilty  of  laches,  he 
is  not  liable  to  be  arrested  or  detained  under  civil  process 
till  he  has  been  once  set  at  liberty  from  the  illegal  im- 
prisonment. 

I  therefore  think,  that  this  Court  should  novir  make  an 
order  for  the  discharge  of  the  bankrupt  as  prayed. 

The  Lord  Justice  Knight  Bruce. 

The  Bankrupt's  last  examination  began  or  was  con- 
tinued but  was  not  finished  on  the  6th  of  November  last, 
when  the  learned  Commissioner  adjourned  it,  not  sine  die 
but  to  the  3rd  of  December  following,  nor  by  any'  judg- 
ment, or  adjudication,  or  memorandum,  or  certificate  of 
the  learned  Commissioner  was  the  Bankrupt  on  the  6th 
or  before  the  29th  of  November  deprived  or  expressed 
to  be  deprived  of  protection ;  and  he  must  be  taken,  as  I 
conceive,  lo  have  been  entitled  to  protection  during  the 
whole  interval  between  the  6th  and  the  29th  o{  November, 
and  subject  to  the  question  of  the  effect  of  what  took 
place  on  that  day  until  the  3rd  of  December,  the  time  to 
which  the  last  examination  was  adjourned.  The  Bank- 
rupt, after  the  adjournment  of  the  6th  of  November,  was 
not  required,  except  by  the  terms  of  that  adjournment,  to 
appear  nor  appeared  before  the  learned  Commissioner, 
and  having  on  the  1st  of  December  been  arrested  by  the 
sheriff  on  a  writ  of  execution,  issued  as  by  force  of  a 
certificate  against  him,  which  as  under  the  257th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  was 
granted  and  signed  by  the  learned  Commissioner  on  the 

29th 
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1861.       29lh  of  November,  (without  having  after  the  adjourn- 

2^""^^      ment  of  the  6th  November,  heard  or  summoned  him),  the 

Ex  parte  .  . 

Freston.      Bankrupt  has  ever   since  that  arrest  continually  been 

imprisoned  under  it.  I  think  that  the  certificate  was  not 
and  that  therefore  the  writ  of  execution  was  not  autho- 
rized by  law  in  the  circumstances  that  I  have  mentioned. 
But  the  Bankrupt  did  not  attend  on  the  3rd  of  December 
according  to  the  adjournment,  and  there  have  been  at 
least  two  certificates  against  him,  as  under  the  257th 
section  granted  and  signed  by  the  learned  Commissioner 
since  that  day,  and  writs  and  detainers  under  them  have 
been  issued  andlodged  against  him  upon  those  certificates. 
The  arrest,  however,  and  his  imprisonment  under  and  by 
means  of  it,  which  has  been  continued  ever  since  the 
time  when  on  the  1st  of  December  it  took  place,  disabled 
him  from  attending  on  the  3rd  of  December  to  have  his 
examination  proceeded  with,  and  it  appears  to  me  that 
the  imprisonment  was  so  occasioned  and  has  been  of 
such  a  kind,  as  to  render  each  of  the  detainers  of  no 
effect,  and  that  the  Bankrupt  is  entitled  to  be  discharged. 

The  Lord  Justice  Turner  concurred. 
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Ex  parte  JOSEPH  NEALE  M'KENNA,  ARTHUR 
GEORGE  CHAPMAN,  WILLIAM  HINCKES 
COX  AND  CHARLES  LEE. 
In  the  Matter  of  THOMAS  LAURENCE  AND 
WILLIAM  MORTIMORE,  Bankrupts. 

Case  of  THE  CITY  BANK. 


Jan.  31 . 
Feb.  8, 13. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell 
and  The 
Lords  Jus- 
tices. 


ri^HIS  was  the  appeal  of  the  assignees  of  the  above 
^  Bankrupts  from  a  decision  of  Mr.  Commissioner 
Holroyd,  holding  that  the  City  Bank,  who  were  the 
Respondents,  were  entitled  to  a  charge  or  lien  on  cer- 
tain railway  shares  for  the  whole  amount  due  to  the 
Respondents  from  the  Bankrupts  on  their  joint  account,  j^  partner  con- 

the  Appellants  submitting  that,  by  the  terms  of  the  con-  tinued  with  the 

_  .         .  n       1  i_  1        bankers  of  his 

tract  for  security,   it  was   connned  to  the  amount  due  firm,  who  were 

from  the  Bankrupt  William  Mortimore  separately.  also  his  private 

■^  *  '  bankers,  a 

deposit  of  the 

certificates  of 

The  Bankrupts  Thomas  Laurence  and  William  Morti-  some  railway 

more  carried  on  business  in  London  as  leather  dealers^  in 


shares  which 
he  had  origin- 


partnership,  under  the  style  of  Streatjieldy  Laurence  ^  ally  purchased 
Co.     On  the  25th  April,  1856,  1,000  shares  in   the  Lam"  wlSi  a 

Staines,   Wokingham  and    Woking  Railway   Company  memorandum 

,.        .       ,  oc'     r.  1        trr  1        ^      ,       to  the  effect 

were  standing  in  the  names  ot  bir  Kobert  Walter  Carden  that  the  object 

and  Peter  Bell,  two  of  the  directors  of  the  City  Bank,  °^^*^«  «^^P«^»' 
'  -^  was  to  secure 

by  way  of  mortgage  to  secure  money  due  to  the  bank  sums  of  money 

c^^^  dueonpromis- 

"°"  «.rynote.of 

the  partner 

discounted  by  the  bankers,  and  any  future  sums  in  which  he  might  become  indebted 

to  them.     The  firm,  as  between  themselves  and  the  partner,  had  previously  to  the  date 

of  the  memorandum  adopted  the  purchase  of  the  shares.     The  moneys  raised  by  the 

discounts  were  employed  for  the  purposes  of  the  firm,  who  made  to  the  bankers'pay- 

ments  on  account  of  the  money  due  on  the  promissory  notes.     On  the  firm  becoming 

banknipts,  with  a  large  balance  due  from  them  on  their  partnership  account  with 

the  bankers,  and  a  smaller  balance  due  from  the  partner  on  his  separate  account : — 

Heldf  that  neitlier  the  above  state  of  circumstances,  nor  the  general  lien  of  the  bankers, 

entitled  them  to  hold  the  shares  as  a  security  for  the  balance  due  from  the  firm. 
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1861.       from  a  customer,  with  a  power  of  sale.     On  the  6ih  of 
City  Bank    ^P^^y  1857,  William  Mortimore  agreed  to  purchase  the 
Case.         shares  from  the   bank  on  the  terms  expressed  in  the 
following  memorandum : — 

**  I  agree  to  take  the  1,000  shares  in  the  Staines^ 
Wokingham  and  Woking  Railway  Company  which  have 
been  placed  in  your  hands  as  collateral  security  for  an 
advance  by  one  of  your  customers  at  the  price  of  lOZ. 
per  share,  provided  you  are  willing  to  take  payment  as 
follows,  viz.,  I  propose  to  leave  the  above  with  you  as 
they  now  stand  in  the  names  of  your  trustees,  and  also 
certificates  for  150  shares  which  I  have  standing  in  ray 
own  name,  and  which  I  will  transfer  to  you  if  called 
upon  to  do  so,  making  in  all  1,150  shares,  representing 
at  10/.  per  share  11,500/.,  which  I  lodge  with  you  as 
collateral  security  for  the  due  repayment  of  my  accept- 
ance now  given  to  you  at  four  months'  date  for  three- 
fourths  of  the  whole  amount,  viz.        .       £8,625     0     0 

"  In  respect  of  which,  after  allow- 
ing your  discount  thereon  to  the 
amount  of  ....  191   19     9 


"  I  take  credit  in  the  sum  of      .     .         8,433    0     3 
"  And  now  hand  you  a  cheque  for  .  1,566  19     9 


"Thus  completing  the  payment  of  .     £10,000    0     0 

"  W,  Mortimore:' 

On  the  8th  August,  1857,  William  Mortimore  signed 
and  addressed  to  the  manager  of  the  City  Bank  another 
letter,  which  was  follows  : — 

"  With  reference  to  my  letter  to  your  bank  dated  the 
6th  April,  1867,  as  annexed,  I  beg  to  say  that  having 
agreed  to  take  of  you  a  further  number  100  shares  in 
the  Staines,  Wokingham  and  Woking  Railway  Company 

on 
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on  similar  terms  to  those  on  which  I  took  the  1,000        1861. 

shares  mentioned  in  my  above-noted  letter,  I  now  de-     .^""^^ 

.     ,       ,  ,.        .       ,  n  City  Bai 

posit  the  shares  standmg  in  the  name  of  your  trustees,        casb. 

and  160  in  my  own  name,  together  1,250  in  num- 
ber, with  your  bank  as  collateral  security  for  the 
due  payment  of  my  promissory  note  for  9,000/.  ma- 
turing the  11th  December,  which  has  this  day  been 
discounted  by  you ;  and  in  the  event  of  my  failing  duly 
to  pay  such  note  at  maturity,  T  authorize  you  forthwith, 
or  at  any  time  afterwards,  to  realize  such  shares  or  any 
part  thereof,  and  I  engage  to  pay  you  the  amount  of  any 
deficiency  which  may  result  to  you  therefrom. 

"  W.  Mortimarer 

On  the  8th  November,  1858,  3,400/.  part  of  the  sum 
of  9,000/.  secured  by  the  promissory  note  mentioned  in 
the  last  memorandum  had  been  paid  off  by  weekly  in- 
stalments of  100/.  each,  which  had  in  the  separate  account 
of  William  Mortimore  with  the  bank  been  carried  to  his 
credit  in  an  account  called  the  deposit  account  of  William 
Mortimore. 

On  the  same  day  he  sent  to  the  bank  the  following 
letter  or  memorandum :  — 

"  Please  to  receive  herewith  my  cheque  for  4,280/. 
for  payment  in  full  of  214  preference  shares  in  the 
Staines,  Wokingham  and  Woking  Railway  Company; 
and  in  consideration  of  your  discounting  my  promissory 
note  for  1,000/.  due  on  the  11th  February,  1859,  I 
hereby  engage  to  deposit  the  certificates  for  the  above 
shares  with  you,  and  to  make  a  transfer  of  the  same  into 
the  names  of  two  of  your  trustees,  such  certificates  to- 
gether with  the  securities  described  at  the  back  hereof 
to  be  held  by  you  as  collateral  security  for  the  aforesaid 
promissory  note,  or  for  any  other  sum  or  sums  of  money 
in  which  I  am  now  or  may  hereafter  become  indebted  to 

you; 


City  Bank 
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you;  and  you  are  hereby  fully  empowered  to  sell  the 

before-mentioned  securities  should  the  above  promissory 

Case.        note  or  any  other  advance    not   be    regularly  paid  at 

maturity. 

«  W.  Mortimorer 

On  the  11th  October,  1859,  he  addressed  the  following 
letter  to  the  manager  of  the  bank : — 

"  Please  to  discount  my  promissory  note  for  5,000Z. 
due  the  14th  January y  1860,  and  hold  certificates  for 
1,100  ordinary  shares,  and  214  preference  shares  trans- 
ferred to  your  trustees  Sir  Robert  Walter  Garden  and 
Peter  Bell,  Esq.,  as  collateral  security  for  the  same  or 
for  any  sum  or  sums  of  money  in  which  I  may  now  be 
or  may  hereafter  become  indebted  to  you. 

"  W.  Mortimorey 

On  the  31st  July,  1860,  Thomas  Laurence  and 
William  Mortimore  were  adjudged  Bankrupts.  At  the 
date  of  the  adjudication  there  was  owing  to  the  City 
Bank  from  William  Mortimore  6,100/.,  and  from  the 
firm  above  45,000/. 

The  grounds  on  which  the  Commissioner  held  that 
the  above  securities,  notwithstanding  the  form  in  which 
they  were  expressed,  applied  or  extended  to  the  latter 
balance  were,  that,  upon  the  evidence,  the  firm  ap- 
peared to  have  adopted  the  purchase  of  the  railway 
shares  before  the  date  of  the  memorandum  of  deposit, 
and  to  have  paid  the  purchase-money  for  them,  and  that 
the  moneys  borrowed  on  the  promissory  notes  and  all 
the  advances  made  on  the  security  of  the  shares  were  in 
truth  applied  to  the  use  of  the  firm,  Mortimore  being  in 
fact  merely  the  agent  of  the  firm  in  the  dealings  in 
question,  so  that  the  words  "  any  other  sums  of  money 
in  which  I  am  or  may  hereafter  become  indebted  "  must 

mean 
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mean  moneys  of  the  same  kind  as  those  specified,  viz  ,        1861. 
moneys  advanced  for  the  benefit  of  the  firm,  and  the    ^^"^'CT* 
Commissioner  considered  the  case  as  coming  withm  the        Case. 
authority  of  Chuck  v.  Freen  (a).      The  application  upon 
which  the  order  under  appeal  was  made  was  a  petition 
of  the  City  Bank  to  the  Court  of  Bankruptcy  for  the 
usual  equitable  mortgagee's  order,  and  the  order  under 
appeal  declared  that  the  shares  were  a  security  for  the      ♦ 
balance  due  to  the  bank  from  the  firm. 

Mr.  Bacon  and  Mr.  De  Qex  for  the  Appellants. 

The  extent  of  the  security  is  by  the  terms  of  the 
memoranda  clearly  confined  to  Mortimore^s  separate 
debt  The  bank  never  contracted  for  any  security  for 
the  debt  due  from  the  firm,  and  there  is  no  ground  for 
giving  them  such  security.  In  Chuck  v.  Freen  (a)  the 
memorandum  referred  to  the  dealings  in  respect  of  which 
the  security  was  requested,  and  those  dealings  had  been 
exclusively  with  the  firm.  Although  the  moneys  speci- 
fied in  the  memorandum  may  have  been  applied  to  the 
use  of  the  firm  in  the  present  case,  that  circumstance 
would  not  make  the  firm  debtors  to  the  bank  in  respect 
of  the  advances,  they  having  been  made  on  the  credit 
of  the  separate  promissory  notes. 

They  also  referred  to  Ex  parte  Freen  (ft) ;  Siffkin  v. 
Walker  (c) ;  Ex  parte  Emly  (d) ;  Emly  v.  Lye  {e). 

Mr.  Selwyn  and  Mr.  Watkin  Williams  for  the 
Respondents. 

It  is  unnecessary  to  go  into  the  transactions  prior  to 
that  of  the  8th  November ^  1858.  At  that  lime  the 
shares  belonged  to    the  firm,   and  Mortimore  had  no 

authority 

(a)  1  Moo.  6f  M.  259.  {d)  1  Roie,  61. 

{b)  2  Gl.  4-  /.  246.  (e)  15  EaU,  7. 

(c;  2  Camp.  308. 
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1861.       authority  to  pledge  them  for  his  separate  debt.     The 
case  of  the  Appellants  is,  that  Mortimore  committed  a 

Case.  fraud  on  his  partner,  and  that  they  who  claim  under 
him  can  take  advantage  of  the  fraud.  All  that  Morti- 
more could  properly  do  was  to  pledge  the  shares  to 
secure  the  debt  due  from  the  firm,  and  having  regard  to 
this  fact  and  to  the  fact  of  the  moneys  mentioned  in  the 
I  memoranda  having  been  advanced  for  the  use  of  the 
firm,  the  true  construction  of  the  general  words  is  to 
apply  them  to  the  balance  due  from  the  firm.  Mortimore 
was  acting  as  the  agent  of  the  firm,  and  whether  the 
Respondents  knew  that  at  the  time  is  immaterial,  as  a 
person  dealing  with  an  agent  may  adopt  the  true  instead 
of  the  apparent  contract  if  he  think  fit.  The  cases  are 
collected  in  Lindley  on  Partnership  (a),  who  draws  frona 
them  this  conclusion :  "  If  therefore  one  partner  enters 
into  a  contract  care  must  be  taken  in  determining  whether 
the  contract  is  confined  to  him  or  extends  to  him  and  his 
co-partners,  not  to  place  too  much  reliance  upon  the  terois 
of  the  contract.  For  supposing  a  contract  to  be  entered 
into  by  one  partner  in  his  own  name  only,  still,  if  in  fact 
he  was  acting  as  the  agent  of  the  firm,  his  co-partners 
will  be  in  the  position  of  undisclosed  principals,  and 
they  will  therefore  be  liable  to  be  sued  on  the  contract, 
although  no  allusion  is  made  to  them  in  it."  Chuck 
V.  Freen  goes  beyond  the  present  case,  for  the  deeds 
there  related  to  the  separate  estate  only,  and  yet  were 
held  to  be  a  security  for  the  debt  of  the  firm,  though 
the  memorandum  was  framed  in  the  singular  number  as 
here.  But  independently  of  any  express  contract  the 
City  Bank  were  the  bankers  of  the  firm,  and  in  that 
character  held  in  their  hands  the  certificates  of  the 
shares  which  belonged  to  the  firm,  so  that  they  had  a 
general  lien  on  the  shares  for  the  balance  due  from  the 
firm. 

They 
(tf)  Pflgf  272. 
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They  referred  to  Beckham  v.  Drake  {a)  \  Bottomley  1861. 

V.   Nuttall  (b) ;  Garrett  v.  Handley  (c) ;   Thompson  v,  ^^^^"^ 

Davenport  (rf).  Case, 

Mr.  De  Gex  in  reply. 

Judgment  reserved. 


The  Lord  Chancellor. 

I  am  of  opinion  that  the  order  appealed  against,  in  Fth,  13. 
as  far  as  it  declares  that  "  the  City  Bank  is  entitled  to 
hold  and  retain  the  shares  mentioned  in  the  two  memo- 
randums dated  8th  November^  1858,  and  11th  October^ 
1869,  signed  by  the  Bankrupt  Mortimore  as  security  for 
any  debt  due  to  the  City  Bank  from  the  Bankrupts 
Laurence  &  Mortimore  jointly,"  ought  to  be  reversed. 
This  depends  entirely  upon  the  contract  entered  into 
between  the  parties  by  these  memorandums.  In  con- 
struing them,  it  must  be  borne  in  mind  that  the  City 
Bank  had  an  account  with  Laurence  &  Mortimore 
jointly,  and  various  transactions  with  their  firm,  and 
that  the  City  Bank  had  a  separate  account  with  Morti- 
more, and  various  separate  transactions  with  him  in  pur- 
chasing shares,  and  discounting  bills  of  exchange,  and 
promissory  notes. 

It  is  likewise  material  that  to  the  knowledge  of  the 
City  Bank  the  shares  in  question  were  at  the  time  of 
the  deposit  the  separate  property  of  Mortimore. 

We  are  then  to  say,  from  the  written  documents,  what 

was 

(a)  9  M.  (J-  W.  79,  and  11  Af.  (c)  4  B.  4-  C.  G64. 

*  W.  315.  (d)  9  B.  4'  C.  78. 

(6)  6  C.  B.,  N.  5.  122. 
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1861.        was  the  real  intention  of  the  contracting  parlies.     Can 

y^^'C^      it  be  supposed  that  the  City  Bank  believed   that  this 
City  Bank  *^        .        ,  / 

Case.        was  a  transaction  between  them  and  the  partnership,  or 

that  they  ever  gave  credit  to  the  partnership  in  respect  of 
these  shares  ?  If  there  had  been  a  separate  debt  due 
to  them  from  Mortimore  equal  to  the  value  of  the 
shares,  would  not  the  City  /^a/iAhave  had  a  lien  on  these 
shares  for  the  full  amount  of  the  separate  debt,  what- 
ever the  state  of  the  account  might  have  been  between 
them  and  the  partnership  ? 

On  the  8th  of  November^  1850,  Mortimore  gives  the 
City  Bank  a  cheque  for  4,280/.  in  payment  of  shares 
purchased  from  them,  discounts  with  them  a  promissory 
note  of  his  own  for  10,000/.  due  11th  February,  1859, 
and  deposits  with  them  the  certificates  for  the  shares. 
In  the  memorandum  addressed  by  him  to  the  City 
Bank,  stating  the  transaction  and  describing  the  certi- 
ficates, he  says, — "  To  be  held  by  you  as  collateral 
security  for  the  aforesaid  promissory  note,  or  for  any 
other  sum  or  sums  of  money  in  which  I  am  now  or  may 
hereafter  become  indebted  to  you." 

On  the  11th  of  October,  1859,  Mortimore  discounts 
with  the  City  Bank  a  promissory  note  of  his  own  for 
5,000/.  due  January  1 4th,  1860,  and  in  the  memo- 
randum stating  this  transaction  addressed  to  the  City 
Bank,  referring  to  the  certificates  for  shares,  he  says  : — 
"  Hold  them  as  collateral  security  for  the  same  promis- 
sory note,  or  for  any  sum  or  sums  of  money  in  which 
I  may  be  or  may  hereafter  become  indebted  to  you." 

No  language  could  be  devised  more  expressly  and 
pointedly  to  extend  the  security  to  any  separate  debt 
due  to  the  City  Bank  from  Mortimore,  and  to  confine 
it  to  such  separate  debt.     Can  it  make  any  difference  in 

the 
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the  construction  of  this  written  contract,  that  before  the  1861, 
bankruptcy  of  Laurence  Sf  Mortimore  the  shares  had  p^'^^'C^ 
become  the  joint  property  of  the  partnership,  that  the  Case. 
money  raised  by  the  discounts  was  applied  by  Mortimore 
to  a  purpose  in  which  he  and  Laurence  were  jointly 
interested,  and  that  at  the  time  of  the  bankruptcy  there 
was  a  large  unsecured  debt  due  to  the  City  Bank  from 
the  partnership  ?  Down  to  that  time  the  partnership 
had  remained  in  hfgh  credit,  and  the  City  Bank  had 
asked  for  no  security  for  the  joint  debt,  although  this 
greatly  exceeded  the  value  of  the  shares  pledged  on  dis- 
counting the  separate  promissory  notes  of  Mortimore. 
Indeed,  it  is  quite  clear  that  the  City  Bank  had  not 
regarded  the  shares  as  a  security  for  the  joint  debt, 
although  they  now  seek,  in  respect  of  these  shares,  to 
obtain  an  advantage  over  the  other  unsecured  joint 
creditors  of  the  partnership. 


Assuming  that  at  the  time  of  the  bankruptcy  the  shares 
had  become  the  joint  property  of  the  partnership,  and  that 
the  money  obtained  by  the  discounts  was  applied  to 
partnership  purposes,  it  cannot  be  said  that  a  contract 
was  entered  into  by  which  the  shares  were  not  to  be  a 
security  for  the  separate  debt  of  Mortimore^  and  were 
to  be  a  security  for  the  joint  debt  of  the  partnership. 
Mortimore  had  no  authority  to  enter  into  such  a  con- 
tract, and  he  cannot  be  supposed  to  have  intended  to  do 
so.  The  money  was  advanced  to  Mortimore  on  his  own 
separate  credit,  and  his  application  of  it  to  partnership 
purposes  would  be  a  matter  merely  between  him  and  his 
co-partner.  It  is  quite  clear  that  the  City  Bank  would 
have  been  entitled  to  apply  the  security  to  the  promis- 
sory notes  on  which  Mortimore^  and  Mortimore  only, 
was  liable,  and  to  any  other  separate  debt  due  to  them 
from  Mortimore.     But  it  cannot  operate  doubly  as  a 

Vol.  III. — 4.  X  X  D.F.J,    security 
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1861.       security  for  the  separate  debt  of  Mortimore  and  for  the 
joint  debt  of  Mortimore  Sf  Laurence. 


CiTT  Bank 
Case. 


No  authority  has  been  cited  which  would  justify  the 
forced  construction  of  the  contract  contended  for  by  the 
Respondents,  and  the  construction  contended  for  by  the 
Appellants  seems  to  me  so  clearly  to  rest  on  principle, 
that  I  do  not  think  it  necessary  to  refer  to  JElmly  v.  Lye^ 
or  any  of  the  authorities  which  might  be  cited  in  sup- 
port of  it. 

The  attempt  to  support  the  claim  upon  the  general 
lien  of  bankers  is  answered  by  the  fact,  that  there  was 
here  a  written  contract  between  the  parties  by  which 
the  extent  of  the  lien  was  expressly  defined  and  limited. 


The  Lord  Justice  Knight  Bruce. 
I  am  also  of  the  same  opinion. 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  I  think  that  the  learned 
Commissioner,  in  whose  judgment  I  take  the  liberty  of 
saying  I  have  very  great  confidence,  has  fallen  into 
an  error  in  considering  this  case  to  be  governed  by 
the  case  of  Chuck  v.  Freen  (a).  In  that  case  the  evi- 
dence showed  that  the  dealings  to  which  the  memo- 
randum referred  were  partnership  dealings,  and  thus 
put  a  construction  upon  the  words  "  for  me"  contained 
in  that  memorandum  ;  but  in  this  case  the  evidence 
shows  that  there  were  both  separate  and  partnership 

dealings, 

(a)  1  Afoo.  4-  3f.  219. 
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dealings,  and  there  is  nothing  by  which  to  construe  the  1861. 
memorandum  beyond  the  words  in  which  it  is  expressed,  ^^^"^ 
and  which  clearly  apply  to  the  separate  and  not  to  the  Case. 
partnership  dealings.  The  argument  on  the  part  of  the 
Respondent,  that  the  shares  having  become  the  property 
of  the  partnership,  the  deposit  must  be  taken  to  have 
been  on  the  joint  and  not  on  the  separate  account,  and 
that  the  language  of  the  memorandum  being  thus 
altered,  as  to  the  party  depositing,  must  be  altered 
throughout,  thus  rendering  the  debt  secured  the  part- 
nership debt,  and  not,  as  it  expressed,  the  separate  debt, 
seems  to  me  to  be  untenable  in  two  points  of  view. 
First,  that  it  disregards  the  fact  that  one  of  the  parties 
to  the  contract,  the  Respondents,  did  not  even  know  of 
the  partnership  title,  and  dealt  with  the  transaction  as  a 
transaction  on  the  separate  account  ;  and  secondly, 
that  it  disregards  also  the  distinction  between  the  right 
and  liabilities  of  the  parties  to  the  contract,  and  the 
extent  of  the  contract  itself,  a  distinction  which,  in  cases 
of  this  description,  ought,  as  it  seems  to  me,  to  be  care- 
fully kept  in  view.  I  agree,  therefore,  that  this  order 
must  be  discharged,  and  that  the  order  must  be  to 
declare  the  Respondents  entitled  to  hold  the  shares  as  a 
security  only  for  the  1,373/.  and  5,000Z.  and  interest, 
with  the  usual  consequential  directions  ;  and  I  think 
that  the  Respondents  must  pay  the  extra  costs  occasioned 
by  their  more  extended  claim  before  the  Commis- 
sioner, but  that  there  should  be  no  costs  of  the 
appeal. 


XX2 
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1861. 


March  25. 

Before  The 
Lord 

Chancellor 
Lord 

Campbell, 
and  The 

Lords  Jus- 
tices. 

A  sequestra- 


Ex  parte  ARTHUR  DUFFIELD  KIDD. 

In  the   Matter  of  ARTHUR    DUFFIELD    KIDD 

(an  arranging  debtor). 


npHIS  was  an  appeal  from  a  decision  of  Mr.  Com- 
^  missioner  Fonblanque  in  the  matter  of  a  petition 
for  arrangement  filed  by  the  Appellant,  under  the 
Bankrupt  Law  Consolidation  Act,  admitting  a  proof  of  a 
debt  which  the  Appellant  contended  was  barred  by  the 
Statute  of  Limitations.  One  of  the  Respondents,  John 
tion  had  issued  Gilmour  of  the  firm  of  Gilmour  ^  Co.,  Glasgow,  by 
his  deposition  in  support  of  the  proof  stated,  that  in 
1836  the  Appellant  resided  at  Jfip&o,  where  he  carried  on 
business  as  a  draper.  That  he  was  at  that  time  in- 
debted to  the   Deponent's  firm  in   104/.    lO*.   5d.   for 


against  a 
debtor  in 
Scollandf 
where  he  re- 
sided and  car- 
ried on  busi- 
ness, and 
creditors  (also   goods  sold  and  delivered,  and  also  upon  an  acceptance. 

sSn^d^  That  in  June,  1836,  he  absconded  from  Kelso,  where- 
proved  and  re-  upon  a  sequestration  was  on  the  17th  of  «/{/ne  issued , 
dends  under  under  which  the  Respondent  and  his  partner  proved  and 
the  sequestra-  received  two  dividends;  but  that  there  still  remained 
debtor  did  not  due  to  the  Respondent  and  his  partner  for  principal  and 

obtain  any        interest  122Z.  55. 
order  of  dis- 

more  than  six        Since  1836  the  Appellant  had  traded  in  London  under 

years  from  the  ^he  ^ame  of  Archibald  Duffie.  He  had  now  obtained 
payment  of  the  •*' 

last  dividend  his 

he  petitioned 

the  Court  of  Bankruptcy  in  London  for  protection,  having  in  the  meantime  carried 
on  business  in  England,  and  a  proposal  for  payment  of  a  composition  secured  by  in- 
spectorship trusts  was  assented  to  and  confirmed  according  to  the  provisions  of  the 
Bankrupt  Law  Consolidation  Act,  1849: — Held,  that  the  Statute  of  Limitations  was 
a  valid  objection  to  the  claim  of  the  Scotch  creditors  to  be  paid  a  composition  on  the 
unpaid  portion  of  their  debt  under  the  inspectorship,  the  sequestration  being  held  not  to 
create  a  trust  of  subsequently  acquired  property  for  the  purpose  of  taking  the  debts 
proveable  under  it  out  of  the  statute. 
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his  discharge   under  the   sequestration.      The  trustee        1861. 
under    it  died  in   1856^  and   no  successor  had  been 
appointed. 

On  the  1st  of  October,  1860,  the  Appellant  presented 
a  petition  to  the  Court  of  Bankruptcy  in  London  for  an 
arrangement  with  his  creditors  under  the  superintendence 
and  control  of  the  Court,  and  on  the  22nd  of  October 
filed  in  the  same  Court  a  draft  deed  of  inspectorship  with 
a  proposal  in  the  following  terms : — 

"  Proposal  for  the  future  payment  or  the  compromise 
of  my  debts  and  engagements.  I  propose  that  my  affairs 
be  wound  up  and  my  assets  distributed  as  quickly  as 
possible  by  me  under  the  inspection  of  George  Hade  of 
St.  Albans  in  the  county  of  Herts,  straw  plait  manu- 
facturer, and  John  Baggallay  of  Love  Lane  in  the  city 
of  London,  warehouseman,  and  that  a  deed  of  inspection 
providing  for  the  winding  up  and  distribution  of  my 
estate  should  be  prepared,  the  inspectors  being  the- 
above  named  George  Hade  and  John  Baggallay,  in  the 
terms  and  to  the  effect  of  the  draft  hereinafter  set  forth, 
and  that  each  of  my  creditors,  who  shall  be  bound  by 
the  resolution  to  accept  this  proposal,  shall  execute  such 
deed  on  its  being  tendered  to  him  for  that  purpose  be- 
fore the  payment  of  any  dividend  to  him,  but  shall  be 
bound  by  the  same  deed  whether  he  shall  execute  the 
same  or  not ;  and  I  propose  that  the  said  deed  and  the 
monies  to  be  paid  thereunder  to  my  creditors  as  therein 
mentioned  shall  be  accepted  by  the  said  creditors  in 
full  satisfaction  and  discharge  of  their  respective 
debts." 

This  proposal  was  duly  assented  to  and  confirmed. 

On   the    4th    December,   1861,   being   the  day   on 

which 
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1861.  which  the  second  sitting  was  held  under  the 
petition,  the  Commissioner  made  the  order  under 
appeal,  which  directed,  that  the  proof  of  Messrs. 
Gilmour  ^  Co.  should  be  admitted  for  the  amount  of 
the  original  debt  and  interest  thereon  from  the  date  of 
the  sequestration  in  Scotland  after  giving  credit  for  all 
dividends  receivable  under  the  sequestration,  Messrs. 
Gilmour  ^  Co.  undertaking  to  hand  over  to  the  estate 
any  future  dividends  which  they  might  receive  under  the 
sequestration  • 

Mr.  Bacon,  Q.C.,  and  Mr.  Westlake  for  the  Appel- 
lant. 

The  debt  if  contracted  in  JEngland  would  have  been 
barred,  and  it  can  makes  no  difference  that  it  was  con- 
tracted in  Scotland  ;  Don  v.  Lippman  (a)  ;  British 
Linen  Company  v.  Drummond  {b).  The  argument  that 
the  sequestration  created  a  trust  has  no  application,  for 
it  only  created  a  trust  of  the  actual  property  at  the  time. 
Future  property  could  only  be  reached  by  a  sup- 
plemental sequestration,  which  would  not  be  granted 
unless  where  it  could  be  done  without  injustice  to  the 
subsequent  creditors.  They  referred  to  54  Geo.  3,  c. 
137,  8s.  29,  52;  2  ^  3  Vict.  c.  41,  ss.  26,  81 ;  Tucker 
v.  Hernaman  (c) ;    Christie  v.  Dowling  (d). 

Mr.  Anderson  and  Mr.  Bagley  for  the  Respondents. 

A  Scotch  sequestration  is  of  universal  operation. 
It  extends  to  all  property  and  assets,  and  to  all  the 
creditors,  and  as  an  English  commission  or  an  English 
insolvency  would  have  removed  the  statutory  bar  so  must 
a  Scotch  sequestration. 

They 

(a)  5  a  Sf  F.  1.  (r)  4  De  G.  M.  ^  G.  395. 

(6)  10  B.  ^  C.  903.  (d)  14  Seu.  Rep.  191. 
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They  referred  to  Douglas  v.  Forrest  (a) ;  Ex  parte 
Ross  (i)  ;  King  v.  Walker  (c) ;  Sidaway  v.  Hay  (d) ; 
Surge's  Com.  (e) ;  Re  Hemming  (/) ;  Bells  Com.  (g). 

The  Lord  Chancellor. 

The  question  is  whether  this  debt  ought  to  have  been 
admitted  to  proof,  and  I  am  clearly  of  opinion  that  it 
ought  not.  We  have  the  admission  (which  indeed 
might  well  be  expected  from  a  gentleman  of  Mr. 
Anderson's  knowledge  and  candour),  that  prim&  facie  the 
Statute  of  Limitations  is  a  bar.  There  is  no  doubt 
about  that.  It  is  settled  by  the  case  of  Don  v.  Lipp^ 
man,  and  other  decisions  which  have  been  cited,  that, 
with  respect  to  the  limitations  of  actions,  that  is  a  matter 
of  procedure  to  be  governed  by  the  law  of  the  forum, 
and  not  matter  of  the  construction  of  the  contract  to  be 
governed  by  the  law  of  the  place  of  the  contract. 
Here  there  is  prim&  facie  a  bar  to  this  claim,  for 
more  than  six  years  have  elapsed  since  the  debt  was 
contracted  and  the  right  of  action  accrued.  What  is 
the  reply  to  that  defence  ?  First,  that  there  is  a  seques- 
tration in  another  country.  Mr.  Anderson  argued  with 
his  usual  ability  that  by  law  of  nations  a  sequestration, 
wherever  it  took  place,  is  a  bar  to  such  a  defence,  and 
that  it  suspends  the  effect  of  the  lapse  of  time  in 
the  country  where  the  party  may  be  domiciled,  both  in 
England^  Ireland  and  Scotland,  and  indeed  all  over  the 
world.  But  there  is  no  foundation  in  my  opinion  for 
supposing  that  such  is  the  law  in  England.  The  law  in 
England  has  laid  down  particular  periods  of  time  for 

the 

(a)  4  Bing.  036.  (e)  Vol.  3,  pp.  912,  917. 

(b)  2  G.  4  J.  46.  (/)  FonbL  Cat.  Bank.  34. 
(f)  1  W.  Black.  286.  (g)  Vol.  2,  p.  470. 

(rf)  3  B.  4^  C.  12. 
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1861.  the  bringing  of  particular  actions,  and  has  also  pre- 
scribed the  exceptions  to  those  periods^  and  when  we 
come  to  examine  the  statute  we  find  no  exceptions 
in  the  English  statutes  of  a  sequestration  in  a  foreign 
country.  But  then,  very  properly,  the  52nd  section  of 
Stat.  54  Qeo.  3,  c.  137,  is  brought  before  us.  Un- 
doubtedly it  was  within  the  power  of  the  Legislature  at 
the  time  of  passing  that  Act  to  have  said,  that  a  Scotch 
sequestration  should  bar  any  defence  grounded  on  lapse 
of  time  in  England^  Ireland^  Scotland,  or  any  part 
of  the  British  dominions.  But  we  find  that  it  has  said 
nothing  of  the  kind.  It  has  only  said : — [His  Lordship 
read  the  section  to  the  words  **  as  if  an  action  had 
been  raised  on  the  ground  of  debt  against  a  bank- 
rupt and  against  a  trustee.*"]  There  is  thus  no  statute 
that  gives  effect  to  this  proof  under  an  English  bank- 
ruptcy. It  was  allowed  in  argument  that  an  action 
might  have  been  maintained ;  but  it  is  said  that  this  is  a 
trust.  With  the  greatest  respect,  however,  to  what  fell 
from  the  learned  counsel,  I  consider  it  a  wholly  un- 
tenable proposition,  that  a  trustee  under  a  Scotch  seques- 
tration is  to  be  considered  as  a  trustee  in  respect  of  this 
after  acquired  property  in  England.  Therefore,  in  my 
opinion,  the  order  of  the  learned  Commissioner  was  a 
wrong  order,  and  must  be  reversed. 

The  Lord  Justice  Knight  Bruce. 

The  debt  was  incurred  in  the  year  183G.  There  has 
been  no  dividend  under  the  Scotch  sequestration  since 
the  year  1839.  Kidd,  the  Appellant,  was  residing  in 
England  throughout  the  year  1840;  and  it  has  been 
conceded  that  an  action  might  have  been  maintained 
against  him  for  the  unpaid  portion  of  the  debt  at  any 
period  of  the  year  1840,  to  which  he  would  have  no 
defence.     The  consequence  is,  considering  the  lapse  of 

time 
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time  that  has  occurred  since  the  year  1840,  that  the 
debt  has  been  barred ;  and  it  seems  to  me,  therefore, 
that  there  is  no  right  to  prove  in  this  case. 

The  Lord  Justice  Turner. 
I  am  of  the  same  opinion,  and  for  the  same  reasons. 


Ex  parte  JOSEPH  NEALE,  M'KENNA,  ARTHUR 
GEORGE  CHAPMAN,  WILLIAM  HUNTER 
COX,  and  CHARLES  LEE; 

In  the  Matter  of  THOMAS  LAURENCE  and 
WILLIAM  MORTIMORE,  Bankrupts. 

Case  of  THE  BANK  OF  ENGLAND. 


T 


July  3. 


HIS  case  came  on  upon  an  appeal  and  cross-appeal     Before  The 

against  an  order  of  Mr.  Commissioner  Holroyd      ^tices."*" 

declaring  that  certain  parts  of  some  mortgaged  property  There  is  no 

constituted  joint  estate,  and  other  parts  separate  estate ;  ^^  ^^®' 

the  are  bought  by 
partners  in 
trade,  and  are  paid  for  out  of  the  partnership  assets,  they  of  necessity  become  part 
of  the  joint  estate ;  nor,  on  the  other  hand,  that  if  they  are  not  bought  for  the  purposes 
of  the  partnership  business  they  are  not  joint  estate ;  nor  does  the  form  of  the  convey- 
ance settle  the  question,  which  must  be  determined  with  reference  to  all  the  circum- 
stances of  the  case. 

One  of  two  partners  carrying  on  the  business  of  leather  factor  bought  lands  for  the 
purpose  of  erecting  a  residence  on  part  of  it  and  selling  the  remainder  to  a  railway 
company.  He  offered  a  share  to  his  partner  who  was  also  desirous  of  building  a  bouse 
out  of  town  for  his  residence.  The  offer  was  accepted  and  the  purchase-money  paid 
out  of  the  partnership  assets ;  but  the  conveyance  was  to  the  partners  in  separate 
moieties,  each  of  which  was  conveyed  to  the  usual  uses  to  bar  dower.  The  partners 
at  their  individual  expense  built  houses  upon  portions  of  the  land  set  apart  for  the 
purpose,  but  the  other  expenses  relating  to  the  land  were  paid  out  of  the  partnership 
assets  : — Held,  that  the  whole  of  the  land  constituted  joint  estate. 

The  Commissioner  having  held  that  part  of  the  land  was  joint  and  part  separate 
estate,  there  was  an  appeal  as  regards  the  latter  part  within  time,  and  then  another 
appeal  as  to  the  former  part  after  the  statutory  time : — Heldf  that  the  second  appeal 
was  a  cross  appeal,  and  that  a  cron  appeal  may  be  entered  after  the  statutory  time 
if  the  original  appeal  is  in  time. 
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the  assignees  under  the  bankruptcy,  who  were  the  Ap- 
pellants  in  the  original  appeal,  contending  that  the  whole 
England  constituted  joint  estate ;  and  the  Bank  of  England^  who 
Case.  were  the  mortgagees  and  the  Appellants  in  the  cross- 
appeal^  contending  that  the  whole  constituted  separate 
estate. 

The  question  arose  upon  the  claim  of  the  Bank 
to  retain  their  proof  without  realizing  and  deducting  the 
proceeds  of  their  security. 

At  the  sitting  for  the  choice  of  assignees  the  proof  of 
the  Bank  of  England  had  by  arrangement  been  ad- 
mitted for  the  full  amount  of  83,634/.  16s.  8rf.,  due  to 
them  from  the  Bankrupts  jointly,  but  without  prejudice 
to  the  question  whether  the  value  of  all  or  any  part  of 
the  property  comprised  in  their  security  should  ultimately 
be  deducted  from  the  proof. 

The  Bankrupts,  TTiomas  Laurence  and  William  Mor- 
timore,  carried  on  business  in  London  as  leather-factors, 
in  partnership,  under  the  style  of  Streatjield,  Laurence 
&  Co,  They  also  carried  on  business  at  Liverpool,  in 
partnership  with  a  Mr.  Schrader,  under  the  name  of 
**  Laurence,  Mortimore  Sf  Co  J*  Both  firms  stopped 
payment  on  the  ^nd  July,  18G0,  and  all  the  partners 
were  adjudicated  bankrupts  on  the  21st  of  that  month. 
The  mortgaged  property  consisted  of  an  estate  at  Egham, 
called  "  The  Trotsworth  estate,"  and  of  certain  freehold 
buildings ;  as  to  the  latter  of  which,  however,  no  ques- 
tion arose  upon  the  appeal,  and  which  were  situated  in 
Camomile  Street,  Bishopsgate  Street,  called  "  The 
Saracen's  Head  Yard  estate."  The  former  estate  had 
been  purchased  in  the  year  1854  by  the  Bankrupt 
Mortimore  for  11,000/.,  but  before  the  conveyance  was 
executed  the  Bankrupt  Laurence  agreed  to  join  in  the 

purchase. 

By 
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By  an  indenture  dated  the  9th  of  March,  1851,  the        1861. 
estate  was  assured  to  the   Bankrupts  in  fee   as  joint      ^^^/-^^ 
tenants,  and  the  mortgage  debt  was  assigned  to  their      England 
trustee  in  trust  for  the  Bankrupts  as  joint  tenants.    The        Case. 
conveyance  was  dated  the  20th  Aprils  1855,  and  was 
made  between  C.  H.  Barham  (the  vendor)  of  the  first 
part,   W.  H.  Ince  of  the  second  part,  the  Bankrupts 
Thomas  Laurence  and  William  Mortimore  of  the  third 
part,  and  a  dower  trustee  of  the  fourth  part ;  and  thereby, 
afler  reciting  the  contract  for  purchase  and   that  the 
Bankrupts  were  desirous  of  having  the  estate  conveyed 
to  them  in  equal  moieties,  the  estate  was  conveyed  and 
assured  ''as  to  one  equal  undivided  half-part  or  share 
thereof"  to  the  usual  uses  to  bar  dower  in  favour  of  the 
Bankrupt  Laurence;   and  as  to   the   other  undivided 
moiety  thereof  to  similar  uses  in  favour  of  the  Bankrupt 
Mortimore. 


The  mortgage  debt  was  paid  out  of  the  partnership- 
money,  and  the  balance  of  the  consideration  for  the 
purchase  was  similarly  paid,  the  payment  in  the  latter 
case  being  made  by  means  of  a  cheque  drawn  in  the 
name  of  Streatjield,  Laurence  ^  Co.  upon  the  bankers 
of  the  partnership  in  the  following  form : — 

"London,  April  12,  1855. 
"  Pay  Trotsworth  estate,  or  bearer  Burnett  ^  Kean, 
five  thousand  one  hundred  pounds. 

"  (Signed)         Streatfieldy  Laurence  ^  Co:' 
"5,100." 

Both  sums  were  in  the  partnership-books  debited  to 
the  account  of  the  Trotsworth  estate.  During  the  same 
year  the  Trotsworth  estate  account  was  also  debited  and 
credited  with  various  receipts  and  payments,  leaving  a 

balance 
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1861.       balance  of  expenditure  over  receipts  in  respect  thereof 

^^^-^^      to  the  amount  of  12,486/.  I2s.  Id. 
Bankof 
England 
Case.  At  the   time   of  the   purchase,  and  throughout  the 

whole   of  the   year   1855,  each   of  the  partners   had 

standing  to  the  credit   of  his   private   account  in  the 

partnership  books  a  balance  more  than  sufficient  to  have 

paid  his  share  of  the  outlay  in  respect  of  the  Trotsworth 

estate. 

At  the  end  of  that  year  the  Bankrupts  granted  a  lease 
of  part  of  the  estate  to  a  tenant  named  Whitfield^  re- 
serving the  right  to  determine  the  lease  as  to  specified 
portions  of  the  demised  lands  (which  might  be  required 
for  building)  on  giving  a  specified  notice,  on  which  the 
lessee  was  to  surrender  such  portions  to  the  Bankrupts, 
"  their  heirs  or  assigns."  The  rent  was  reserved  to  the 
Bankrupts,  their  heirs  and  assigns,  and  the  reservation 
of  mines  and  timber  was  in  similar  terms. 

Shortly  afterwards  each  of  the  Bankrupts  selected  a 
piece  of  land,  part  of  the  Trotsworth  estate,  as  the  site 
of  a  dwelling-house  for  his  family,  and  each  expended 
about  10,000/.  out  of  his  own  pocket  in  building  such 
dwelling-house. 

The  mode  in  which  these  payments  were  made  was, 
as  regarded  the  Bankrupt  Laurence,  by  drawing  upon  an 
account  which  he  kept  with  his  own  private  bankers, 
and  as  regards  the  bankrupt  Mortimore,  by  drawing  in 
the  name  of  partnership  cheques  upon  the  partnership 
account  with  their  bankers,  and  debiting  himself  with 
the  amount  so  drawn  in  his  private  account  with  the 
firm  in  the  partnership  books. 

With 
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With  respect  to  the  SaracerCs  Head  Yard  estate 
(which  was  only  referred  to  upon  the  Appeal  by  way  of  b^^J^of 
argument  as  to  the  other  estate),  that  property  was  pur-  England 
chased  out  of  the  partnership  monies,  and  was  conveyed 
in  moieties  to  uses  in  bar  of  dower  in  favour  of  each 
partner,  but  with  a  declaration  that  the  property  was 
bought  for  partnership  purposes. 

The  first  security  given  to  the  Bank  was  a  deposit  of 
the  title-deeds  of  the  two  estates,  accompanied  by  a 
memorandum  dated  the  1st  Aprils  1859,  and  expressed 
to  be  made  between  the  Bankrupts  (who  were  therein 
described  as  carrying  on  business  as  leather-factors, 
under  the  style  or  firm  of  "  Streatfield,  Laurence  S^  Co.) 
of  the  first  part,  and  the  Bank  of  the  second.  It 
recited  an  application  by  the  Bankrupts  to  the  Bank  to 
discount  for  them  and  on  their  account  trade  bills,  and 
that  the  Bank  had  consented  thereto  upon  a  deposit  of 
the  title-deeds,  and  a  legal  mortgage  of  the  above  pro- 
perties being  made  and  executed  as  thereinafter  con- 
tained. And  it  witnessed  that  the  parties  thereto  of  the 
first  part  had  deposited  the  said  title-deeds,  &c.,  to  the 
intent  that  the  same  should  be  and  remain  a  pledge  and 
security  to  the  Bank  for  the  repayment  of  all  bills  of 
exchange  or  promissory  notes  discounted  or  to  be  dis- 
counted for  or  on  account  of  and  all  monies  due  or  to 
become  due  from  the  parties  thereto  of  the  first  part  on 
any  account  whatsoever  with  interest  thereon,  and  the 
parties  thereto  of  the  first  part  thereby  covenanted  to 
execute  legal  conveyances  by  way  of  mortgage  of  the 
properties  as  therein  is  mentioned.  And  it  was  agreed, 
that  the  memorandum  of  agreement  was  to  continue  in 
force  for  six  months,  and  that  upon  the  expiration  of 
that  time  the  Bank  should  extend  the  period  of  such 
discounting,  8cc.,  for  a  further  space  of  six  months,  upon 

having 
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1861.       having  the  individual  signatures  of  the  partners  to  a 
request  for  such  an  extension. 

The  Bankrupts  afterwards  signed  the  following 
letter  :— 

"To  the  Governor  and  Company  of  the  Bank  of 
England. 

"We  request  you  to  continue  the  accommodation 
mentioned  in  the  agreement  dated  the  1st  of  April  last^ 
made  between  ourselves  trading  under  the  firm  of  Streat- 
field f  Laurence  Sf  Co,  of  the  first  part,  and  yourselves 
of  the  second  part,  and  we  undertake  to  agree  that  the 
property  in  the  said  agreement  mentioned  or  referred  to 
shall  be  a  security  to  you  not  only  for  the  moneys  by 
the  said  agreement  secured  or  intended  so  to  be,  but 
also  for  all  bills  or  notes  hereafter  to  be  discounted  for 
us  or  for  our  firm,  or  of  which  you  may  be  the  holders, 
bearing  our  names,  and  for  all  moneys  hereafter  to  be- 
come due  and  owing  from  us  or  our  firm  to  you  on  any 
account  whatsoever,  with  interest,  &c.  And  we  further 
agree  that  all  the  engagements  in  the  same  agreement 
contained  shall  apply  to  all  such  further  liabilities  and 
to  all  moneys  due  or  to  become  due  or  owing  to  you 
from  us  or  our  said  firm  upon  any  account  whatever. 

"  (Signed)         Streatfield,  Laurence  ^  Co. 
"  Dated  October  10,  1859." 

The  other  facts  of  the  case  will  be  found  stated  in  the 
judgment  of  Lord  Justice  Turner. 

By  the  order  under  appeal  it  was  declared  that  the 
Saracen's  Head  Yard  estate  and  the  Trotsworth  estate, 
except  as  regarded  the  sites  of  the  two  houses  which 
had  been  built  by  the  Bankrupts,  constituted  joint  estate, 

but 
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but  that  these  two  sites  constituted  separate  estates  of 
the  Bankrupts  respectively. 

The  assignees  appealed  as  to  the  sites  of  the  twp 
houses,  and  the  Bank  as  to  the  rest  of  the  Trotsworth 
estate.  Neither  party  complained  of  the  decision  as  to 
the  Saracens  Head  Yard  estate. 

On  Mr.  Roundell  Palmer  and  Mr.  Cotton  appearing 
in  support  of  the  cross-appeal  of  the  Bank, 

Mr.  Bacon  and  Mr.  Be  Gex  for  the  assignees  objected 
that  the  appeal  had  not  been  entered  within  the  twenty- 
one  days  prescribed  by  the  12th  section  of  the  act  of 
1849,  and  that  even  if  a  cross-appeal  was  not  limited  in 
point  of  time,  the  appeal  of  the  Bank  was  not  really  a 
cross-appeal,  as  it  related  to  totally  distinct  property  from 
that  which  was  the  subject  of  the  original  appeal. 

Their  Lordships,  however,  held,  that  it  was  a  cross- 
appeal,  and  not  limited  to  twenty-one  days,  the  original 
appeal  having  been  within  time. 

Mr.  Bacon  and  Mr.  De  Gex  for  the  assignees  in 
support  of  the  original  and  in  opposition  to  the  cross- 
appeal. 

The  principle  on  which  the  Commissioner  decided  the 
case  as  to  the  Trotsworth  estate  generally  was  correct,  and 
it  extends  equally  to  the  sites  of  the  houses,  as  to  which 
nothing  had  been  done  or  had  taken  place  to  change 
their  character  as  joint  estate.  Perhaps  it  was  in  con- 
templation to  change  that  character,  but  no  agreement 
of  any  kind  had  been  entered  into  for  that  purpose. 

They 
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They    referred    to   Ex   parte  Free  (a) ;    Young    v. 

Keighly  (b) ;  Ex  parte  Wheeler  (c) ;  Ex  parte  Hinds  (rf) ; 

England      Morris  V.  Barrett  (e). 
Case. 

Mr.  Roundell  Palmer  and  Mr.  Cotton  for  the  Bank 
of  England. 

The  property  was  not  acquired  for  the  purposes  of 
the  partnership.  In  Ex  parte  Free,  the  decision  turned 
on  the  fact  of  the  property  having  been  used  as  joint 
estate.  The  question  really  is,  whether  the  property 
here  was  bought  or  used  for  partnership  purposes.  The 
fair  result  of  the  evidence  is,  that  the  purchase  was  a 
transaction  altogether  distinct  from  and  disconnected  with 
those  of  the  partnership,  and  was  made  for  the  acquisi- 
tion of  private  property  for  residential  purposes.  The 
form  of  the  conveyance  is  material  as  to  this.  The  dif- 
ferent form  of  the  conveyance  of  the  Saracen's  Head 
Yard  property  is  also  material  to  be  considered.  The 
Trotsworth  estate  was  bought  for  separate  purposes,  and 
was  from  the  first  intended  to  be  divided.  But  the  moie- 
ties are  not  in  the  meantime  the  less  separate  property 
because  they  are  actually  undivided.  The  legal  estate 
is  vested  in  separate  moieties,  and  it  is  for  the  assignees 
to  prove  that  it  was  nevertheless  joint  property.  The 
separate  expenditure  on  the  houses  proves  the  contrary. 
It  could  not  have  been  intended  that  the  houses  built 
by  the  Bankrupts  for  their  private  residences  should  be 
at  any  time  partnership  property,  and  at  all  events  these 
portions  of  the  estate  must  be  private  property.  The 
partnership  was  one  at  will,  and  if  this  property  consti- 
tuted partnership  assets,  either  partner  might  have  re- 
quired it  to  be  sold,  which  could  not  have  been  intended. 

They 

(a)  2  Gl.  Sf  J.  250.  (rf)  3  Dc  G.  4-  5.  613. 

(6)  15  Va,  557.  (c)  3  Y.  4  J.  384. 

(c)  Buck.  25. 
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They    referred    to   Smith  v.   Smith  (a) ;   Ex  parte 
liuffin  (6) ;  Ex  parte  Harris  (c) ;  Ex  parte  Yonge  (d) ; 
Randall  v.  Randall  (e) ;   Darby  v.  Darby  (/);  Wild  v.      England 
Milne  {g)\  Phillips  v.  Phillips  (A);  Coohson  v.  CooA-        ^^""^ 
son  (i) ;  Hovghton  v.  Hovghton  (h) ;  Broom  v.  Broom  (/); 
Colly er  on  Partnership  {ni), 

Mr.  Bacon  in  reply. 

Judgment  reserved. 


7%^  Lord  Justice  Knight  Bruce. 

The  manner  in  which  the  purchase  of  the  Trotsworth  July  3. 
estate  by  the  Bankrupts  was  completed,  and  the  transac- 
tion and  the  accounts  connected  with  it  were  entered 
and  kept  in  their  books  befove  the  bankruptcy,  amount, 
I  think,  to  sufficient  evidence  that  the  purchase  was 
made  on  account  of  their  firm,  and  that  the  estate  formed 
part  of  their  partnership  property ;  and  notwithstanding 
the  form  of  the  conveyance,  I  am  of  opinion  that  at  the 
time  of  the  bankruptcy  the  estate  continued  to  be  part 
of  their  partnership  property,  subject  of  course. to  the  in* 
cumbrance  created  in  favour  of  the  Banh  of  England,  To 
a  certain  extent,  therefore,  I  have  the  satisfaction  of  agree- 
ing with  the  learned  Commissioner.  I  respectfully  differ 
from  him,  however,  as  to  the  two  villas  or  dwelling-houses 
which  were  built  by  the  Bankrupts  respectively  on  parts 
of  that  estate.     Whatever  they  or  either  of  them  may 

have 

(«)  5  Vet,  189.  (A)  1  %.  8f  K.  649. 

(6)  G  Fes.  119.  (i)  8  Sim.  529. 

(f )  2  F.  4-  B.  210.  (k)  11  Sim.  491. 

id)  3  V.Sf  B.  31.  {I)  3  %.  4  K.  443. 

(e)  7  Sin,  271.  (m)  Paget  84,  91,  92,  93,  2nd 

(/)  3  Drew  495,  502.  edit. 

ig)  26  Reav.  504. 

Vol.  Ill— 4.  Y  Y  D.F.J. 
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186K        have  contemplated  doing,  there  was,  I  think,  no  agree- 

^iT^^^'^       ment  made  between  them  as  to  any  mode  of  allotting. 
Bank  OF  /»    , 

England       appropriating  or  disposing  of  both  or  either  of  the  two 

Case,         villas  or  dwelling-houses,  or  dealing  with  either  of  them  ; 

and  I  repeat,  that,  subject  to  the  possibility  (not  now 

material)  that  with  respect  to  the  expenditure  of  each 

there  might  have  been  a  right  of  account  between  them, 

the  whole  estate  remained  partnership  property  at  the 

time  of  the  bankruptcy. 

The  Lord  Justice  Turner. 

These  are  appeals  from  an  order  of  Mr.  Commissioner 
Halroyd,  which  contained  amongst  other  things  the  fol- 
lowing declarations :— "  And  this  Court  doth  declare  that 
the  farm  and  lands  at  Egham,  forming  that  part  of  the 
aforesaid  property  called  *  the  Trotsworth  estate' which 
is  now  in  the  occupation  of  Thomas  Whitfield  under 
the  lease  thereof  granted  to  him  by  the  Bankrupts 
Thomas  Laurence  and  William  Mortimore,  and  dated  the 
28th  December,  1855,  were  also  the  property  of  thef  said 
Bankrupts  Thomas  Laurence  and  William  Mortimore  as 
partners,  and  formed  part  of  their  joint  estate  at  the 
time  <5f  the  bankruptcy.  And  this  Court  doth  declare 
that  the  house  built  on  part  of  the  said  Trotsworth  estate 
by  the  said  Bankrupt  Thomas  Laurence,  and  the  ground 
and  land  occupiedthere  with  by  him,  were  the  property 
of  the  said  Bankrupt  Thomas  Laurence  solely,  and  formed 
part  of  his  separate  estate  at  the  time  of  his  bank- 
ruptcy ;  and  further,  that  the  house  built  on  the  said  part 
of  the  Trotsworth  estate  by  the  said  Bankrupt  William 
Mortimore,  and  the  ground  and  land  occupied  there- 
with by  him,  were  the  property  of  the  said  Bankrupt 
William  Mortimore  solely,  and  formed  part  of  his  sepa- 
rate estate  at  the  time  of  his  bankruptcy."  The  ques- 
tions raised  by  the  appeals  depend  upon  whether  these 

declarations 
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declarations   are  or  are  not   well   founded,  and   h  id       l^^BK 
unnecessary  therefore  to  enter  into  the  other  parts  of      b^„jof 

the  order.  Eholano 

Cam. 

One  of  the  appeals  is  by  the  Bank  of  England  com* 
plaining  of  the  order  so  far  as  it  declares  the  part  of  the 
Trotsworth  estate  in  the  possession  of  Whitfield  to 
have  been  the  property  of  the  Bankrupts  as  partners^ 
and  to  have  formed  part  of  their  joint  estate,  and  seek- 
ing to  have  it  declared  that  this  part  of  the  estate  was 
separate  estate  of  the  Bankrupts  respectively.  The 
other  appeal  is  by  the  assignees  complaining  of  the 
order  so  far  as  it  declares  the  houses  built  by  the 
Bankrupts  respectively,  and  the  grounds  and  landd 
occupied  therewith,  to  have  been  part  of  the  separate 
estates  of  the  Bankrupts,  and  seeking  to  have  it  de* 
clared  that  these  houses,  grounds  and  lands  constituted 
part  of  the  joint  estate  of  the  Bankrupts. 

The  parts  of  the  TroUworth  estate  in  the  occupation 
of  Whitfield  and  of  the  Bankrupts  respectively  together 
constituted  the  whole  of  that  estate.  The  estate  appears 
to  adjoin  or  be  near  to  a  station  at  Woking  on  a  line 
of  railway  in  which  the  bankrupts  were  largely  in- 
terested. The  Bankrupt  Mortimcre  seems  to  have 
originally  agreed  for  the  purchase  of  the  estate ;  but 
soon  after  he  had  agreed  to  purchase  it  he  offered  the 
Bankrupt  Laurence  to  share  in  the  purchase,  and  the 
Bankrupt  Laurence  accepted  the  offer.  The  estate  at 
the  time  of  the  purchase  was  in  mortgage  for  6,000/ , 
and  in  the  month  of  Marek,  1855,  the  mortgage  was 
paid  off  out  of  the  partnership  assets.  Afterwards,  in 
Aprils  1865,  the  residue  of  the  purchase-money  was 
also  paid  out  of  those  assMs,  and  the  estate  was  then 
conveyed  to  uses  in  bar  of  dower,  as  to  one  moiety  in 
favour  of  the  Bankrupt  Laurence^  and  as  to  the  other 
Y  Y  2  moiety 
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1861.       rooiety   in  favour  of   the  Bankrupt   Mortimore,      The 

Bankrupt,  it  appears,  made  the  purchase  partly  with  a 
Bank  of  .  t     m  t  i  i  i*         %     • 

England      View    to    building    nouses    upon    the   estate   for    their 

Case,  country  residences ;  but  the  estate  at  the  time  of  the 
purchase  was  in  the  occupation  of  Whitfield^  under  an 
agreement  for  a  lease  for  the  term  of  twenty-one  years 
from  the  29th  of  September^  IS**.  In  the  month  of 
Junef  1855,  however,  the  Bankrupts  came  to  an  agree- 
ment with  Whitfield^  by  which  the  Bankrupts  agreed  to 
lay  out  some  money  in  repairs  and  new  farm  buildings 
upon  tJie  estate ;  and  Whitfield  agreed,  when  required 
to  do  so,  to  surrender  to  the  Bankrupts  some  parts  of 
the  estate,  receiving  certain  compensation  fixed  by  the 
agreement  by  way  of  diminution  of  his  rent.  It  is  not, 
perhaps,  altogether  unimportant  to  observe  that  the 
Bankrupts  became  parties  to  this  agreement  by  the 
description  of  Thomas  Laurence  and  William  Mortimore 
of  St.  Mary-Axcy  leather  factors,  and  that  the  agree- 
ment was  throughout  joint  on  their  part.  Soon  after 
the  making  of  this  agreement,  and  in  the  month  of 
August,  1855,  each  of  the  Bankrupts,  under  the  agree- 
ment with  Whitfieldy  took  possession  of  part  of  the 
estate,  and  built  a  house  and  laid  out  grounds  around  it ; 
and  they  continued  to  occupy  the  houses  and  grounds 
thus  built  and  laid  out  by  them  down  to  the  time  of 
their  bankruptcy.  The  Bankrupt  Laurence  appears 
also  to  have  got  into  possession  of  some  further  parts  of 
the  estate  under  some  further  arrangements  with  Whit^ 
field,  and  the  Bankrupts  caused  parts  of  the  estate  to  be 
advertised  to  be  let  for  building.  Immediately  on  the 
purchase  being  made,  an  account  was  opened  in  the 
books  of  the  firm  called  the  Trotsworth  estate  account, 
in  which  the  estate  was  debited  with  the  mortgage- 
monies  and  purchase-monies,  and  all  the  other  payments 
made  by  the  firm  on  account  of  the  estate,  including  the 
rents  paid  to  Whitfield  in  respect  of  the  lands  of  which 

the 
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the  Bankrupts  took  possession  under  the  arrangements        1861. 
with  him,  and  was  credited  with  all  the  sums  received       Bankof 
from  Whitfield  for  the  rent  payable  by  him  and  all  other      Enolamp 
receipts  on  account  of  the  estate.      The  account  was 
annually   balanced  and  interest   charged    against  the 
estate.    The  sums  charged  against  the  estate  in  this 
account  in  respect  of  the  rents  paid  to   Whitfield  for 
the  parts  of  the  estate  which  the  Bankrupts  occupied 
do  not  appear  to  have  been  charged  against  the  Bank* 
rupts  in  their  separate  accounts  with  the  firm ;  but  the 
sums  which  were  expended  by  the  Bankrupts  in  build* 
ing  their  houses  were  charged  against  them   in  their 
separate  accounts. 

.  It  appears  by  the  evidence  that  there  was  an  under- 
standing between  the  Bankrupts  that  ultimately  each  of 
them  should  take  the  house  which  he  had  built  and  the 
grounds  occupied  with  it ;  but  there  does  not  appear  to 
have  been  any  final  arrangement  between  them  even 
upon  this  point.  The  Bankrupts,  it  appears^  calculated 
that  they  should  be  able  to  let  parts  of  the  estate  upon 
building  leases,  and  to  realise  by  the  creation  and  sale  of 
ground  rents  sufficient  to  repay  the  monies  advanced  by 
the  firm,  and  that  their  houses  and  the  grounds  occupied 
with  them  would  then  be  left  to  be  divided  between 
them,  and  would  form  the  profit  upon  the  purchase.  In 
the  year  1856  the  Bankrupts  purchased  another  estate 
called  the  SaracejCs  Head  estate,  and  this  estate  was 
also  conveyed  to  them  in  moieties  to  uses  in  bar  of 
dower.  As  to  this  estate  there  was  a  declaration  in  the 
conveyance  as  to  each  moiety  that  the  widow  of  the 
Bankrupt  should  not  be  entitled  to  dower,  but  that  the 
estate  having  been  purchased  by  the  Bankrupts  for 
trade  purposes  should,  as  between  their  real  and  per« 
sonal  representatives,  and  in  the  construction  of  their 
wills,  be  deemed  and  taken  to  be  personal  estate. 

la- 
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1861.  In  the  month  of  April,  1859,  the  Bankrupts   de- 

^^T^^^^      posited  the  title   deeds   both  of   the   Saracen's  Head 

Dank  op 

England      and  of  the  Trotsworth  estates  with  the  Bank  ofUnglamd^ 

^^'^        for  securing  the  payment  of  bills  to  be  discounted*    The 

memorandum  of  agreement  which  was  entered  into  on. 

the  occasion  of  that  deposit  was  expressed  to  be  made 

between  the  Bankrupts,  described  as  of  St.  Mary-Axe 

in  city  of  London,  carrying  on  business  in  partnership  as 

leather   factors,  of   the   one  part,  and    the  Bank   of 

England  of  the  other  part,  and  by  this  instrument  the 

Bankrupts  covenanted  seterally  to  convey  the  estates, 

and  in  the  meantime  to  stand  seised  in  trust  for  Ae 

Bank. 

I  have  entered  thus  fully  into  the  facts  of  this  case, 
because  questions  of  this  nature  depend,  as  I  apprehend,, 
generally  if  not  universally,  upon  the  circumstances.  It 
cannot  I  think  be  laid  down  as  an  universal  rule,  that 
when  lands  are  bought  by  partners  in  trade,  and  are  paid 
for  out  of  the  partnership  assets,  they  of  necessity  be- 
come part  of  the  joint  estate  of  the  partners.  There 
are  different  purposes  for  which  the  lands  may  have  been 
bought  They  may  have  been  bought  for  the  purpose 
of  being  used  and  employed  in  the  trade,  as  the  Sara-- 
cen's  Head  estate  appears  in  this  case  to  have  been,  or 
they  may  have  been  bought,  not  for  the  purpose  of  being 
used  or  employed  in  the  trade,  but  for  the  purpose  of  a 
mere  speculation  on  account  of  the  partnership,  for  E 
know  nothing  which  can  prevent  partners  &om  speculate 
ing  in  land,  if  they  think  proper  to  do  so,  as  freely  aa 
they  may  speculate  in  mere  articles  of  commerce,  though 
foreign  to  their  trade.  Again,  they  may  have  been 
bought  without  reference  to  the  purposes  of  the  trade 
or  the  beneBt  of  the  partnership,  with  the  intention  of 
withdrawing  from  the  trade  the  amount  employed  in  the 

purchase 
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purchase,  and  converting  that  amount  into  separate  pro-  *oOI. 
perty  of  the  partners,  or  they  may  have  been  bought  on  Bankop 
account  of  one  or  more  of  the  partners,  he  or  they  be-  Enolaxd 
coming  debtors  to  the  partnership  fur  the  amount  laid 
out  in  the  purchase.  The  form  of  the  conveyance  in 
these  cases  does  not  settle  the  question,  for  in  whatever 
form  the  conveyance  may  be,  there  may  be  a  trust  of  the 
land  which  may  follow  the  money,  liable  however,  as 
other  trusts  of  the  like  nature  are,  to  be  rebutted  by  evi- 
dence. Where  land  purchased  is  not  merely  paid  for 
out  of  the  partnership  assets,  but  is  bought  for  the  pur- 
pose of  being  used  and  employed  in  the  partnership 
trade,  it  is  scarcely  possible  to  conceive  a  case  in  which 
there  could  be  sufficient  evidence  to  rebut  the  trust,  and 
accordingly  in  those  cases  we  find  the  decisions  almost 
if  not  entirely  uniform,  that  the  purchased  land  forms 
part  of  the  joint  estate  of  the  partnership ;  but  where  the 
land  is  not  purchased  for  those  purposes,  the  question 
becomes  more  open,  and  we  have  to  consider  whether 
the  circumstances  attending  the  purchase  show  that  it 
was  made  on  account  of  the  partnership  individually,  or 
of  any  one  or  more  of  them  in  whose  name  the  land  ' 
may  have  been  bought.  These,  as  it  seems  to  me,  are 
the  considerations  which  must  guide  our  determination 
in  the  cases  before  us. 

That  the  estate  here  in  question  was  not  purchased 
for  the  purpose  of  being  used  and  employed  in  the 
partnership  trade  is  abundantly  clear,  and  that  view  of 
the  case  therefore  may  be  laid  out  of  consideration. 
That  the  whole  of  the  estate  was  not  purchased  with  a 
view  of  withdrawing  the  amount  of  the  purchase-money 
from  the  trade,  by  way  of  investment  o.i,  account  of  the 
partners  individually,  and  in  their  separate  capacities,  or 
on  account  of  either  of  the  partners  by  way  of  loan 

from 
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from  the  partnership,  seems  to  me  upon  the  evidence  in 

BankTp       ^'^'^  ^^^®  ^^  ^^  equally  clear.     It  is  negatived  by  the 

En  olakd      whole  course   of  dealing  with  the   estate,  and  by  the 

mode  in  which   the  accounts  of  the   estate  with   the 

partnership  were  kept. 

I  am  of  opinion,  therefore,  that,  looking  at  the  case 
with  reference  to  the  whole  of  the  estate,  this  purchase 
must  be  taken  to  have  been  made  by  way  of  speculation 
on  account  of  the  partnership,  and  that  the  petition  of 
the  Bank  of  England  accordingly  fails  and  must  be  dis- 
missed. 

There  remains,  then,  only  the  question  on  the  petition 
of  the  assignees  as  to  the  houses  built  by  the  Bankrupts 
and  the  grounds  and  lands  occupied  with  them.  I  have 
not  considered  this  part  of  the  case  to  be  altogether  free 
from  doubt,  but  looking  to  the  absence  of  any  definite 
agreement  between  these  parties,  and  to  the  fact  of  the 
rent  payable  by  the  Bankrupts  respectively  to  Whitfield 
for  their  several  holdings  not  having  been  charged  to 
their  separate  accounts,  a  fact  which  does  not  appear  to 
have  been  brought  before  the  learned  Commissioner,  and 
looking  more  especially  to  what  appears  to  have  been  in 
the  contemplation  of  the  parties,  that  in  the  ultimate 
result  of  this  speculation  these  houses,  grounds  and 
lands  would  remain  with  other  parts  of  the  estate  to  be 
divided  as  the  profit  of  that  speculation,  I  think  that 
the  true  result  of  this  part  of  the  case  is,  that  what- 
ever equity  there  might  have  been  between  the  Bank- 
rupts in  the  event  of  partition,  had  the  time  of  partition 
arrived,  there  was  no  intention  to  sever  these  properties 
from  the  rest  of  the  estate  as  separate  investments  on 
account  of  the  bankrupts   respectively  until  that  time 

should 
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should  arrive,  and    that    the    assignees   are   therefore        1861. 

entitled  to  succeed  on  this  part  of  the  case.  ^  "^^ 

Bank  of 
England 

I  think  the  Bank  of  England  must  pay  the  costs  of        ^^"^ 

their  petition,  and  that  there  should  be  no  order  as  to 

the  costs   of  the  petition  of  the  assignees,  except   of 

course   that   they  should  take  their   costs   out   of  the 

estate. 


The  order  was  varied  by  declaring  that  the  whole  of 
the  Trotsvcorth  estate  and  the  houses  on  it  were  partner- 
ship property,  and  that  the  value  which  they  had  actually 
realized  ought  to  be  deducted  from  the  debt  proved  by 
the  Bank  of  England. 
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GORDON  V.  DUFF. 
JprU27and  In  re  WARD. 

Majf  1. 
Before  The     fTlHlS  was  an  appeal  from  the  decision  of  the  Master 
Chancellor  ^^  ^^^   Rolls    holding   certain    bequests    to     be 

Lord  specific. 

Campbell. 

A  bequest  of 

«*L"^/"r°^  The  testatrix,  Mrs.    Ward,  by  her  will,  which  was 

2,000/.  Long  '  '     -^  ' 

Annuities,        dated  the  26lh   November,    1846,   bequeathed   as  fol- 

stelJdi^^in  the  '^^*  *""  '  8'^®  **"^  bequeath  unto  Mary,  daughter  of 
name  of  a        the  late  Sir  James  Gordon,  Bart.,  the  sum  of  2,000/. 
hadonlySOO/.    Long  Annuities  standing  in  my  name  in  the  books  of 

of  that  stock,  ^he  Governor  and  Company  of  the  Bank  of  England.  I 
A«W  to  be  spe-      .  ,  ,  ,  ^  ^  /  ,  .  "^        , 

cific  and  not     give  and  bequeath  unto  Alexandrma,  youngest  daughter 

ind  t^flu  a^'  ^^^^^  ^^'^  ^"*  •^^'^^^  Gordon,  Bart.,  the  sum  of  2,000/. 
to  the  defi-  of  the  said  Long  Annuities  standing  in  my  name  in  the 
ciency.  books  of  the  Governor  and  Company  of  the  Bank   of 

England.**  The  testatrix,  at  the  date  of  her  will  and  at 
the  time  of  her  death,  was  possessed  of  300/.  Long  An- 
nuities only. 

The  Master  of  the  Rolls  held  that  the  legacies  were 
specific  (a).     The  legatees  appealed. 

Mr.  R.  Palmer  and  Mr.  Bag s hawe,  jun,  for  the  Ap- 
pellants. 

The  legacies  were  demonstrative  only  and  not  specific. 

They  referred  to  ITie  Attorney-General  v.  Grote  (i) ; 

Creed 

(<0  See  28  Beat)  519.  (6)  3  Mer.  316;  2  A.  ^  M,  699. 
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Creed  v.  Creed  (a);  Fonnereau  v.  Poyntz^b);  Hoeking 
y.  Nicholh  (c) ;  Boys  v.  Williams  {d) ;  Selwood  v.  Mildr 
may{e);  Lidgren  y.  LidgreH{f);  Pettiward  v.  Petti" 
ward(g);  Orm  v.  Smiih(h);  Saville  v.  BlaeheU{i)\  Ford 
V.  Fleming  (Ji);  The  Attorney- General  v.  Parkin  (I); 
Mullins  V.  Smith  (m);  Spurway  v.  Cr/yMii  (n) ;  Newbold 
V.  Roadnight  (o). 

Mr.  «A  £r.  Pabner  and  Mr.  Martindale  for  the  exe* 
ciitors. 

Mr.  Selwyn,  for  the  residuary  legatee,  referred  to 
Bethune  v.  Kennedy  (p) ;  Townsendv.  Martin  {q) ;  Mills 
V.  Brown  (r). 

Mr.  -R.  Palmer  in  reply. 

Judgment  reserved. 


TAe  Lord  Chancblloic 

On  the  face  of  the  will  clearly  and  unambiguously  May  1. 
specific  legacies  are  given  of  the  Long  Annuities  standing 
in  the  name  of  the  testatrix,  and  not  bequests  of  money 
to  buy  Long  Annuities,  or  of  Long  Annuities  generally, 
which  might  mean  money  to  buy  Long  Annuities.  If 
she  had  had  4,000/.  Long  Annuities,  no  doubt  could 
have  been  suggested,  but  it  is  by  the  argument  proposed 
to  turn  this  into  a  bequest  to  each  legatee  of  2,000/. 

sterling 

(fl)  11  C/.  4  Fin,  491.  (*)  2  P.  Wms.  469. 

(6)  1  Bro.  C.  C.  472.  (/)  Amb.  566. 

(c)  1  F.  4-  C.  C.  C.  478.  {m)  1  Drew.  Sf  S.  204. 

(d)  2  JUu.t^  M.  689.  (n)  9  Fes.  483. 

(e)  3  Vet.  306.  (o)  1  Russ.  4-  M.  677. 

(f)  9  Beav,  358.  (p)  I  Myl.  Sf  Cr.  114. 

(g)  Hinch,  152.  (9)  7  Hare,  471. 
(A)  2  Fern.  681.  (rj  21  Beav.  1. 
(0  1  P.  Wms.  778. 
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1861.  sterling  money,  a  bequest  totally  different  as  to  nature 
and  value;  and  it  is  said  that  the  bequest  is  one  of 
2,000/.  sterling  to  be  charged  on  her  Long  Annuities, 
that  the  meaning  is  the  same  as  if  the  words  *'  out  of" 
were  interpolated,  and  as  if  she  had  bequeathed  2,000/. 
sterling  to  be  paid  out  of  her  Long  Annuities.  In  the 
first  place,  it  may  be  asked,  could  this  be  her  meaning, 
when  she  had  only  300/.  Long  Annuities  ?  But,  in  the 
next  place,  what  right  has  the  Court  to  interpolate  these 
words?  There  is  no  authority  to  the  effect  that  where 
there  is  a  clear  specific  legacy  of  stock  standing  in  the 
name  of  the  testatrix,  it  can  be  turned  into  a  pecuniary 
legacy,  because  the  testator  has  some  stock  standing  in 
his  name,  but  not  enough  to  satisfy  the  bequest. 

In  Fonnereau  v.  Poyntz,  the  words  were — "  I  give  to 
Mary  Poyntz  the  sum  of  300/.  stock  in  Long  Annuities," 
which  might  either  mean  300/.  in  Long  Annuities  or  a 
pecuniary  legacy,  and  Lord  Thurlow  said,  I  can  let  in 
the  evidence  of  the  value  of  the  estate,  not  to  control  the 
bequests  which  the  testatrix  has  made  in  words  them- 
selves distinct,  nor  to  control  a  bequest  which  she  has 
made  of  a  subject  which  she  had  accurately  described, 
but  because  the  words  which  she  has  used  in  the  de- 
scription leave  it,  upon  the  whole  of  the  context,  uncer- 
tain whether  she  intended  it  as  the  interest  of  a  gross 
sum  to  accumulate  or  300/.  per  annum. 

In  The  Attorney-General  v.  Grote,  the  legacy  was 
"  100/.  Long  Annuities  Stock."  This  was  not  the  proper 
designation  of  any  stock,  and  a  doubt  was  therefore  left 
whether  it  was  an  annuity  of  that  sura.  It  was  doubt- 
ful on  face  of  the  will  whether  the  testatrix  meant  to 
give  100/.  per  annum  or  a  legacy  of  100/.  Sir  William 
Grant  there  said, "  I  do  not  say  it  is  not  doubtful  whe- 
ther she  may  not  have  meant  this,  but  there  is   not 

enough 
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enough  to  show  clearly  that  it  is  what  she  did  mean;"  1861. 
and  he  held  her  to  mean  an  annuity  of  \00L  Lord 
JEldon,  in  his  judgment  reversing  that  decision,  said 
that  he  considered  it  doubtful  on  the  face  of  the  will 
what  was  the  intention  of  the  testatrix.  In  this  case 
there  is  no  doubt.  The  case  which  is  the  strongest  in 
favour  of  the  Appellant's  construction  is  Boys  v.  Wil* 
Hams,  where  the  words  were, "  I  likewise  give  unto ' 
Amelia  Boys  and  Mary  Boys  50/.  each  of  Bank  Long 
Annuities  standing  in  my  name."  It  must  be  admitted 
that  there  was  little  ambiguity  there.  But  Lord 
Brovgham  proceeded  on  the  ground  of  ambiguity,  for 
he  said,  ^'  It  was  perfectly  true  that  the  Court  was  not  at 
liberty  in  the  case  of  any  written  instrument,  whether  a 
will  of  real  or  personal  estate  or  a  deed,  to  introduce  into 
the  question  of  construction  any  matter  furnished  by 
extrinsic  evidence,  for  the  purpose  of  giving  a  different 
meaning  to  the  words  from  that  which  their  plain  import 
conveyed.  Evidence  might  be  admitted  to  explain, 
though  not  to  control,  the  language;  to  aid,  though  not 
to  vary  or  alter  the  construction."  Now  in  this  case  it 
would  be  to  control,  vary  and  alter  the  meaning,  to  say 
that  "  2,000/.  Long  Annuities  standing  in  my  name" 
means  the  sum  of  2,000/.  sterling,  to  be  paid  out  of 
Long  Annuities  standing  in  my  name,  or  2,000/.  sterling, 
to  be  invested  in  Long  Annuities. 

In  Selwood  v.  Mildmay^  there  was  this  gift  to  the 
testator's  wife,  "the  interest  and  proceeds  of  1,250/., 
part  of  my  stock  in  the  4/.  per  Cents."  This  clearly 
meant  that  1 ,250/.  should  be  paid  out  of  a  particular 
fund  ;  but  it  was  meant  to  be  pecuniary  legacy,  and  on 
that  fund  failing  money  payment  was  ordered  to  be 
made.  In  Lindgryi  v.  Lindyren,  the  bequest.was  thus 
expressed :  "  500/.  of  the  Stock  3/.  per  Cent.  Consols 
now  standing  in  my  name  in  the  books  of  the  Bank  of 

England."' 
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England.'^  But  it  was  followed  by  other  bequests  of  the 
said  3/.  per  Cent.  Consols.  The  testatrix  had  sold  out 
her  3/.  per  Cents.,  but  the  bequest  was  clearly  intended 
as  a  pecuniary  legacy  payable  out  of  a  particular  fund. 
The  decree  was  not  for  the  100/.  in  money,  but  for  the 
sum  which  100/.  3/.  per  Cent,  was  worth  according  to 
the  price  on  the  day  of  the  death  of  testatrix. 

The  appeal  must  be  dismissed,  but  the  costs  will  be 
paid  out  of  the  estate. 
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1861. 


jiprit  16,  17, 

ELWES  V.  ELWES.  ij'  2o 

rpmS  was  the  appeal  of  the  Plaintiff  Cory  Charles  ^^^^^^j** 

JElwes  from  the  dismissal  by  Vice-Chancellor  Stuart  Justicei. 

of  a  bill  seeking  to  rectify  an  indenture  of  re-settlement.  Lands  stood 

The  case  is  reported  in  the  second  volume  of  Mr.  Oif-  ^  certain 

forcTs  Reports  {a),  where  the  facts  are  stated.      They  V^^^^Z^^ 
1  /.  11  **>  ***®  Plaintiff 

were  shortly  as  follows  : —  and  certoin 

By  the  Plaintiff's  marriage  settlement  made  on  the  the  Plaintiff's 

17th  August,  1826,  hereditaments  in  Lincolnshire  were  o^n  *>«n«fi' 

limited — subject  to  certain  powers  vested  in  the  Plaintiff,  jointure  of  the 

and  to  certain  charges,  including  a  pecuniary  charge  ^ife"and*for 

vested  in  the  Plaintiff,  and  a  jointure  rent-charge,  and  a  portions  of  his 

term  for  securing  20,000/.  for  younger  children — to  the  d^nfto  the  " 

use  of  Plaintiff's  father,  Mr.  Robert  Carey  Elwes,  for  "!«  o^iJ>! 
'  ^  '  Plaintifffor 

life,  life,  with  re- 
mainder to  his 
(a)  Page  545.  sons  succes- 

sively in  tail 
male,  with  remainder  to  trustees  for  1500  years,  in  trust  in  the  event  of  failure  of 
male  issue  of  the  Plaintiff,  to  raise  a  sum  of  100,000/.  for  additional  portions  for 
the  Plaintiff's  daughters. 

In  contemplation  of  the  marriage  of  a  son  of  the  Plaintiff's  only  son,  the  Plaintiff 
and  his  son  entered  into  an  agreement  for  re-settlement,  whereby  it  was  agreed  that  the 
Plaintiff's  son  should  disentail  the  reversion  and  limit  the  estates  after  the  Plaintiff's 
decease,  and  subject  to  his  life  interest  and  powers,  and  to  the  exercise  thereof,  and 
all  **  subsisting"  charges,  to  such  uses  as  the  Plaintiff  and  his  son  should  appoint,  and 
that  the  Plaintiff  and  his  son  should  then  appoint  the  lands — in  remainder  and  subject 
as  aforesaid^to  the  use  of  the  Plaintiff's  son  for  life,  with  remainder  to  the  Plaintiff's 
first  and  other  sons  successively  in  tail  male,  with  remainder  to  a  nephew  of  the 
Plaintiff  and  certain  other  nephews  successively  for  their  lives,  with  remainders  to 
their  first  and  other  sons  successively  in  tail,  with  remainders  over.  A  deed  of 
re-settlement  was  made  in  pursuance  of  this  agreement,  and  thereby  the  lands  were 
appointed,  after  the  Plaintiff's  death  and  subject  to  his  life  estate,  and  to  the  powers 
thereto  annexed,  and  of  the  jointure  and  any  other  chaives  upon  the  estates  to  which 
the  Plaintiff  might  be  entitled,  to  the  use  of  the  Plaintiff^  son  for  life,  with  remainder 
to  his  first  and  other  sons  successively  in  tail  male,  with  remainder  to  the  Plaintiff's 
nephews  successively,  and  remainder  over.  The  Plaintiff  and  his  solicitor  deposed 
that  neither  of  them  intended  by  the  agreement  or  settlement  to  displace  the  term  of 
1500  years  or  the  portions  of  100,000/.  thereby  secured,  except  so  far  as  was  neces- 
sary for  the  benefit  of  the  Plaintiff's  son  and  his  issue,  but  it  did  not  appear  that  any 
discussion  took  place  on  the  subject,  or  that  it  was  mentioned : — Held,  not  a  case  for 
reforming  the  re-settlement. 

Vol.  Ill— 5.  Z  Z  D.F.J. 
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life,  with  remainder  to  the  use  of  the  Plaintiff  for  life, 
with  remainder  to  the  use  of  trustees  for  2,000  years  to 
raise  portions  for  younger  children,  with  remainder  to 
the  use  of  the  first  and  other  sons  of  the  Plaintiff  in  tail 
male,  with  remainder  to  the  use  of  the  Plaintiff  in  tail 
general,  and  remainder  over. 

By  an  indenture  dated  the  23rd  April,  1843,  and 
made  between  the  Plaintiff  of  the  first  part,  his  father  of 
the  second  part  and  a  trustee  of  the  third  part,  the 
hereditaments  in  question,  subject  to  the  uses  and  estates 
limited  by  the  deed  of  1826  preceding  the  limitation  to 
the  use  of  the  Plaintiff  in  tail  male,  and  subject  to  the 
powers  annexed  to  such  preceding  estates,  were  limited 
to  the  use  of  the  Plaintiff  in  fee,  and  by  a  contempora- 
neous deed  the  hereditaments  were  demised  to  trustees 
(subject  to  the  aforesaid  uses  and  estates)  for  ninety- 
nine  years  from  the  death  of  the  Plaintiff's  father,  if 
the  Plaintiff  should  so  long  live,  upon  trusts  for  the 
benefit  of  the  Plaintiff  and  his  wife  and  children,  and 
subject  thereto  to  such  uses  as  the  Plaintiff  and  his 
father  should  appoint,  and  subject  to  such  appointment 
to  the  use  of  the  Plaintiff's  son,  Mr.  Valentine  Elwes, 
in  tail  general,  with  remainder  to  the  use  of  such  other 
sons  as  the  Plaintiff  might  have  successively  in  tail 
general,  with  remainder  to  the  three  daughters  of  the 
Plaintiff  successively  in  tail,  with  remainders  over. 

By  an  indenture  of  March  16th,  1846,  and  made  be-* 
tween  the  Plaintiff's  father  of  the  first  part,  the  PlaintiflT 
of  the  second  part,  trustees  of  the  third  part,  and  other 
trustees  of  the  fourth  part,  the  hereditaments  were  ap- 
pointed, subject  to  the  above-mentioned  preceding  uses 
and  estates,  to  such  uses  as  the  Plaintiff  and  his  father 
should  appoint,  and  subject  to  such  appointment  to  the 
use  of  the  first  trustees  for  1,500  years  from  the  death 

of 
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of  the  survivor  of  the  father  and  son,  and  the  failure  or  1861. 
determination  of  the  limitations  to  the  use  of  the  Plain^ 
tiflfs  sons  contained  in  the  indenture  of  August  ITth, 
1826,  and  subject  thereto  to  uses  which  the  deed  de- 
clared. The  trusts  of  the  term  of  1,600  years  were  to 
raise  100,000/.  for  the  portions  of  the  then  and  future 
daughters  of  the  Plaintiff  in  addition  to  the  portions 
already  provided  for  younger  children  by  the  settlement. 

The  Plaintiff's  father  died  in  1852,  and  the  joint 
power  contained  in  the  indenture  of  1846,  was  never 
exercised. 

The  only  issue  of  the  Plaintiff  were  Mr.  Valentine 
Elwes  and  the  above-mentioned  three  daughters,  all  of 
whom  except  one  had  attained  the  age  of  twenty-one. 

In  1856  a  marriage  was  in  contemplation  between  Mr. 
Valentine  Elwes  and  Henrietta  Catherine  Lane,  and  in 
contemplation  of  such  marriage  certain  proposals  for  the 
re-settlement  of  the  estates  in  the  counties  of  Lincoln 
and  Northampton  were  signed  by  the  Plaintiff  and  his 
son,  which,  so  far  as  material,  were  as  follows  : — 

"Mr.  Valentine  Elwes  to  disentail  the  reversion  of 
the  above  estates,  and  limit  them  in  remainder  from  and 
after  the  decease  of  Mr.  Cary  Charles  Elwes,  and  sub- 
ject to  his  life  interest  and  powers,  and  to  the  exercise 
thereof,  and  all  subsisting  charges,  to  the  joint  appoint- 
ment of  the  father  and  son,  and  subject  thereto  to  the 
previous  uses,  under  which  power  Mr.  Cary  Charles 
Elwes  and  Mr.  Valentine  Elwes  are  to  concur  in  ap- 
pointing the  whole  of  the  above  estates  in  remainder, 
and  subject  as  aforesaid  to  the  uses  following,  namely, 
to  the  use  of  Mr.  Valentine  Elwes  for  life  sans  waste, 
remainder,  to  the  first  and  other  sons  of  Mr.  Valentine 
Elwes  successively  in  tail  male,  remainder  to  Dudley  the 
grandson  and  the  living  younger  sons  of  the  late  Robert 
ZZ2  Cary 
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1861.  Cary  Elwes,  esquire,  successively  for  life  sans  waste,  and 
to  trustees  during  each  of  their  lives  in  trust  to  support 
contingent  remainders,  and  on  the  decease  of  each  to  his 
first  and  other  sons  successively  in  tail,  remainder  (o 
Mr.  Cary  Charles  Elwes  in  fee." 

The  proposals  then  provided  for  powers  to  be  limited 
to  the  Plaintiff  to  charge  a  sum  of  20,000/.  for  his  own 
benefit  and  for  that  of  his  son,  with  powers  of  jointuring 
and  of  raising  portions  for  the  wife  and  younger  children 
of  Mr.  Valentine  JElwes,  and  also  provided  as  follows : — 

"  The  details  or  wording  of  the  above  provisions  and 
all  matters  incidental  thereto  or  necessary  for  carrying 
the  same  into  effect  are  to  be  left  to  the  discretion 
of  the  said  Cary  Charles  Elwes  and  Valentine  Elwes 
or  their  counsel,  and  the  scheme  of  settlement  itself 
shall  also  be  open  or  subject  to  any  alterations  or 
additions  which  the  said  Cary  C/tarles  Elwes  and 
Valentine  Elwes  shall  jointly .  agree  and  determine  upon 
in  the  course  of  preparing  the  same,  except  as  respects 
the  provision  for  Mr.  Valentine  Elwes,  which  is  not  to  be 
altered  without  his  express  consent" 

The  only  contracting  parties  in  the  above  proposals 
were  the  Plaintiff  and  his  son. 

The  bill  stated  that  it  was  intended  by  the  Plaintiff 
as  well  as  by  his  son  that  the  proposals  should  preserve 
the  rights  and  interests  (if  any)  of  the  Plaintiff's  daugh- 
ters in  the  settled  property,  except  so  far  as  it  was 
necessary  to  affect  the  same  by  the  provisions  to  be 
made  in  favour  of  the  Plaintiff  and  his  son  and  the  son's 
wife  and  issue,  and  that  the  Plaintiff  as  well  as  his  son 
believed  that  such  rights  and  interests  were  so  preserved 
by  the  proposals.  The  bill  stated  that  the  proposals 
were  prepared  by  the  solicitor  of  the  Plaintiff  and  of  his 
son,  and  that  a  brother-in-law  of  the  Plaintiff  and  uncle 
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of  his  son,  who  was  nominated  to  be  trustee  of  the  in- 
tended settlement,  conducted,  by  the  joint  desire  of  both 
the  Plaintiff  and  his  son,  the  negociations  between  them, 
and  that  the  above  proposals  were  submitted  to  the  uncle, 
and  that  both  the  solicitor  and  the  uncle  were  under  the 
impression  and  belief  that  the  rights  and  interests  of 
the  Plaintiff's  daughters  were  so  preserved  as  they  were 
intended  to  be  by  the  proposals. 

The  settlement  in  question  was  effected  by  two  deeds. 
One  was  a  disentailing  deed,  dated  the  3rd  of  Aprils 
1856,  and  made  between  Valentine  Elwes  of  the  first 
part,  the  Plaintiff  of  the  second  part,  and  trustees  of  the 
third  part,  and  thereby  the  Plaintiff,  with  his  father's 
consent  as  protector  of  the  settlement  of  August,  18S6, 
granted  to  the  trustees  and  their  heirs  the  hereditaments 
in  question,  to  hold  to  them  and  their  heirs  in  remainder 
expectant  on  the  Plaintiff's  death  and  subject  and  with- 
out prejudice  to  the  life  estates  limited  by  the  settle- 
ment of  18^,  and  also  subject  to  the  powers  annexed  to 
such  life  estates,  and  to  the  jointure  thereby  secured, 
and  the  terms  for  securing  the  same,  and  any  other 
charges  upon  the  estates,  or  any  part  thereof  to  which 
the  Plaintiff  might  be  entitled,  but  freed  from  the  estate 
in  tail  male  limited  to  or  vested  in  the  Plaintiff,  and  all 
otiier  estates  tail,  and  all  remainders,  reversions,  estates, 
rights,  interests  or  powers  expectant  or  depending  thereon, 
or  to  take  effect  after  the  same,  or  in  defeazance  thereof, 
except,  only  such  powers  as  were  thereinbefore  saved  and 
preserved,  to  such  uses  as  the  Plaintiff  and  his  son  should 
jointly  appoint.  The  other  deed  was  an  indenture  of 
the  5th  April,  1856,  and  made  between  the  same  parties, 
reciting  that  the  Plaintiff  and  his  son  had  agreed  to  re- 
settle the  hereditaments  in  question  to  the  uses  therein- 
after declared,  and  thereby  the  Plaintiff  and  his  son 
appointed  that  the  hereditaments  should,  after  the  Plain- 
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1661.  tiiF's  deathi  and  subject  to  his  life  estate,  and  all  other 
the  estates,  powers,  trusts  and  charges  referred  to  in  the 
deed  of  April  3rd,  1856,  and  thereby  expressed  to  be 

Elwes.  saved  and  preserved,  remain  and  be  to  the  use  of  the 
Plaintiff's  son  for  life,  with  remainder  to  his  first  and 
other  sons  successively  in  tail  male,  with  remainder  to  the 
use  of  the  Plaintiff's  nephew,  the  above-mentioned  DitcMcy 
Elwes  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  and  remainders  over. 

The  bill  stated  that  all  the  parties  to  these  deeds 
believed  that  the  rights  and  interests  of  the  PlaintiflTs 
daughters  in  the  100,000/.  were  preserved  by  the  deeds, 
and  that  the  solicitor  did  not  observe  that  the  same  were 
not  thereby  so  preserved,  but  that  in  fact  and  truth,  by 
reason  of  the  omission  of  a  term  of  years  and  proper 
trusts  for  the  benefit  of  the  Plaintiff's  daughters,  the 
re-settlement  was  not  in  pursuance  of  the  intentions  of 
the  Plaintiff  or  of  his  son,  or  of  the  agreement  come  to 
between  them,  and  did  not  carry  into  effect  the  said 
intentions  or  the  said  agreement 

The  prayer  was  for  a  declaration  that  as  to  so  much 
of  the  property  comprised  in  the  re-settlement  sought  to 
be  rectified  as  immediately  prior  to  the  execution  of  that 
re-settlement  was  affected,  or  would  now  but  for  the 
execution  of  that  deed  have  been  affected,  by  the  term 
of  1,500  years  created  by  the  deed  of  the  16th  day  of 
Marchj  1846,  there  was,  by  mistake  and  contrary  to  the 
true  intent  and  meaning  of  the  Plaintiff  and  his  son 
and  the  agreement  between  them,  omitted  a  limitation 
of  a  term  of  1,500  years  in  remainder  immediately  ex- 
pectant upon  the  failure  of  the  issue  male  of  the  Plain- 
tiff to  trustees  upon  the  trusts  declared  by  the  indenture 
of  the  16th  of  ilfarc*,  1846,  of  the  term  of  1,600  years 
thereby  limited,  and  that  the  said  indenture  dated  the 
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6th  day  o{  April,  1856,  ought  to  be  rectified  accord-       1861. 
ingly  and  for  coosequential  relief. 

Sir  Hugh  Cairns,  Mr.  G,  L.  MusseU  and  Mr.  Bmhby 
for  the  PlaintiiS: 

The  agreement  was  that  the  estate  was  to  be  settled 
subject  to  all  existing  charges,  and  the  evidence  shows 
that  among  the  existing  charges  was  intended  that  of  the 
100,000/.  It  had  been  the  subject  of  negotiation  and 
arrangoinent  in  184^  and  1846,  and  could  not  have  been 
forgotten. 

Mr.  Moling  and  Mr.  Cracknell  for  some  of  the  Defend- 
ants entitled  in  remainder. 

Mr.  Bacon  and  Mr.  Bristow^  for  the  Defendant 
Valentine  Elwes  referred  to  Marquis  of  Townshend  v. 
Stangroom  (a) ;  Beaumont  y«  Bramley  (Jb) ;  Marquis  of 
Breadalbane  v.  The  Marquis  of  Chandos  (c);  Roohe  v. 
Lord  Kensington  (d) ;  Fowler  v.  Fowler  {e) ;  and  Jenner 
V.  Jenner  (/). 

Sir  Hugh  Cairns  in  reply. 


The  Lord  Justice  Knight  Bruce. 

Previously  to  the  year  1856,  and  at  the  commence-       May  7. 
ment  of  that  year,  the  family  estates  of  the  Plaintiff  or 
most  of  them  had  become  and  stood  settled  on  himself 
for  life,  with  remainder  to  his  only  son,  the  Defendant 

Mr. 

(a)  6  Fa.  328.  (e)  4  De  G.  ^  J.  250. 

(6)  Turn.*  R.  41.  (/)  2  Giff.  232;    5.   C.   on 

(c)  2  Afy/.  4r  C.  711.  app.  2  De  G.,  F.  *  J.  359. 

(d)  2K.^J.  753. 


Elwes 
r. 
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1861.  Mr.  Valentine  Elwes^  in  tail  male,  with  remainder  to  the 
other  son  or  sons,  if  any,  of  the  Plaintiff  successively  in 
tail  male,  with  remainder  to  trustees  for  a  term  of  1,500 

Elwes.  years.  The  trustees  of  the  term  were  to  raise  in  the 
event  of  a  failure  of  the  male  issue  of  the  Plaintiff*  (and 
therefore  of  course  not  before  the  death  of  the  survivor 
of  the  Plaintiff*  and  Mr.  Valentine  Elwes,  if  at  all)  a 
sum  of  100,000^  by  way  of  additional  portions  for  the 
benefit  of  the  Plaintiff* 's  three  daughters,  who  are  all 
living  and  of  age. 

The  deed  or  the  last  of  the  deeds  by  which  the  estates 
thus  affected  were  so  settled  was  dated  the  16th  of 
March,  1846.  By  that  instrument  it  was  that  the  re- 
versionary term  was  created.  The  estates  thus  settled 
were  however,  before  the  year  1856  and  at  its  com- 
mencement, subject  to  certain  powers  vested  in  the  Plain- 
tiff*, and  to  certain  charges  including  or  consisting  of  a 
pecuniary  charge  vested  in  the  Plaintiff)  a  jointure  rent- 
charge  in  favour  of  the  lady  now  deceased,  who  was 
then  his  wife,  and  a  term  for  securing  ^,000/.  as  portions 
for  the  younger  children  of  that  marriage,  all  which 
preceded  Mr.  Valentine  Elwes*  estate  tail. 

The  father  and  the  son  in  April,  1856,  by  deeds  dated 
respectively,  the  3rd  and  5th  of  that  month,  materially 
altered  the  limitations  by  which  the  estates  stood  affected 
as  I  have  said  in  the  year  1846,  and  resettled  them.  The 
nature  and  effect  of  the  re-settlement  thus  made  by  these 
deeds  was  to  preserve  to  the  Plaintiff  his  life  interest 
and  powers  and  all  the  charges  that  preceded  the  estate 
tail  of  Valentine  Elwes,  but  to  destroy  that  estate  tail  and 
all  remainders  expectant  on  it,  and  the  ultimate  reversion, 
and  to  limit  the  estates,  subject,  as  I  have  just  mentioned, 
to  the  use  of  the  Defendant  Valentine  Elwes  for  his 
life,  with  certain  powers,  and  so  subject  to  the  use  of  his 

first 
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first  and  other  sons  successively  in  tail  male,  with  re-  1861. 
mainder  to  the  use  of  the  other  sons,  if  any,  of  the  Plain- 
tiff successively  in  tale  male,  with  remainder  to  the  uses 
of  certain  collateral  relatives  of  the  Plaintiff  in  the  male 
line  for  life  and  in  tail  male,  with  remainder  or  reversion 
to  the  Plaintiff  in  fee.  Those  instruments  therefore,  or 
one  of  them,  extinguished  and  destroyed  the  term  of 
1,500  years  and  its  trusts,  without  providing  for  the 
three  ladies  any  equivalent  or  substitution  or  compensa- 
tion. They  were  entitled,  however,  to  portions  more 
certain,  though  of  less  amount,  namely,  the  20,000/. 
already  mentioned,  which  were  not,  if  they  could  have 
been  taken  away. 

Of  these  two  deeds  the  latter,  namely,  that  of  5th 
April,  1856,  with  which  the  Plaintiff  is  dissatisfied,  but 
the  Defendants,  who  all  claim  under  it,  are  satisfied,  is  in 
question,  and  is  alone  in  question  before  us.  The  Plain- 
tiff *8  dissatisfaction  is  only  with  the  destruction  of  the 
term  of  1,500  years  and  its  trusts,  a  destruction  effected 
by  the  latter  of  the  two  instruments.  He  does  not  com- 
plain of  the  former  of  them.  The  cause  was  heard 
originally  by  the  Vice-Chancellor  Stuart^  before  whom 
it  came,  not  only  on  the  pleadings,  but  also  with  docu- 
mentary and  other  evidence.  After  full  hearing  and 
consideration,  his  Honor  dismissed  the  bill  with  costs. 

The  object  of  the  suit  is  to  have  the  term  of  1,500 
years  and  its  trusts  revived  and  restored,  or  to  obtain  the 
creation  of  an  equivalent  term  to  be  held  upon  equi. 
valent  trusts,  so  that,  in  the  event  of  a  failure  of  the 
Plaintiff^s  male  issue,  which  of  course  must  involve  a 
failure  of  Valentine  Elwes*8  male  issue,  the  Plaintiff^s 
three  daughters  may  have  firom  the  estates  the  100,000/., 
as  against  those  on  whom  the  deeds  of  April,  1856, 
settled  the  estates  in  the  event  of  the  failure  of  the 

Plaintiff's 
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1861.  Plaintiff's  male  issue;  the  Plaintiff  contending  that  the 
deed  of  5th  April,  1856,  was  prepared  and  executed  in 
its  present  shape  through  error  and  mistake,  so  far  as  the 
term  of  1,600  years  and  its  trusts  were  concerned,  that  so 
far  it  does  not  give  effect  to  the  intention  with  which  he 
and  his  son  executed  the  two  deeds  of  1856,  but  contra- 
venes that  intention,  and  that  it  ought  to  be  reformed  ac- 
cordingly, so  as  to  restore  the  term  of  1,500  years  and 
its  trusts  or  create  an  equivalent  term  with  equivalent 
trusts. 

• 
When  I  say,  as  I  do,  that  to  support  this  allegation, 
if  there  is  evidence  of  any  worth  or  account  at  all,  that 
evidence  is  in  my  opinion  merely  and  solely  the  written 
agreement,  dated  the  24th  January,  1856,  and  signed  in 
that  month  by  the  Plaintiff  and  his  son,  which  the  bill 
mentions,  I  do  not  make  the  observation  in  a  sense 
disrespectful  towards  any  party  to  the  cause  or  any  wit* 
ness  in  it. 

That  agreement,  which  was  for  a  settlement  or  resettle- 
ment of  the  estates,  and  of  course  preceded  the  deeds  of 
April,  1856,  embodies  or  adopts  certain  proposals  written 
on  the  same  paper  as  the  agreement,  and  the  words  ^*  and 
all  subsisting  charges,**  and  the  words  ''  and  subject  as 
aforesaid,''  which  the  proposals  contain  are  contended 
by  the  Plaintiff  to  show  that  in  January,  1856,  the 
Plaintiff  and  Mr.  Valentine  JElwes  contracted  together 
and  meant  to  settle  or  resettle  the  estates  so  as  to  pre- 
serve the  term  of  1,500  years  and  its  trusts,  or  to  create 
an  equivalent  term  with  equivalent  trusts,  and  consider- 
ing the  whole  of  the  materials  before  us,  I  think  that  the 
Plaintiff  must  fail  in  the  suit,  unless  he  can  establish  that 
the  eight  words  just  quoted  ought  to  be  treated  as  extend- 
ing to  the  term  of  1,500  years  and  its  trusts,  a  point  not 
to  be  determined  without  attending  to  the  whole  contents 

of 
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of  the  proposals,  and  the  state  of  the  title  to  the  property  1861. 
included  in  the  deeds  as  the  title  stood  immediately  before 
the  agreement  was  signed.  Attending,  however,  to  those 
matters,  I  am  not  persuaded  that  it  is  necessary  or  proper 
to  read  or  construe  those  two  sets  of  words  or  either  of 
them  as  the  Plaintiff  desires.  They  are  I  think  not 
absurd  or  unmeaning,  nor  without  object,  if  construed  as 
the  Defendants  contend,  nor  do  I  consider  that  if  so 
construed  they  are  superfluous.  It  seems  to  me  a  read- 
ing consistent  with  reasonable  accuracy  (the  word  ^  sub- 
sisting** especially  being  remembered  and  the  positions 
of  the  words)  to  interpret  them  as  the  Defendants  desire 
to  have  them  interpreted.  The  Plaintiff  does  not  con- 
test the  postponement  of  the  100,000/.  to  tke  estates  and 
interests  of  all  his  male  issue,  and  therefore  does  not,  nor 
as  I  think  could,  contend  that  upon  his  theory  the  pro- 
posals, so  far  as  this  matter  is  concerned,  are  in  point  of 
language  correctly  expressed  and  accurately,  arranged. 
But  the  draft  of  the  deed  of  the  5th  April,  1856  was 
settled  by  a  conveyancing  counsel  of  considerable  stand- 
ing, and  so  settled  under  the  instructions  of  tlie  family 
solicitor,  in  whose  office  the  proposals  and  agreement 
were  prepared,  and  who  caused  the  deed  to  be  engrossed. 
Nor  have  I  been  able  to  bring  myself  to  think  that  either 
that  solicitor,  a  respectable  gentleman  in  extensive  prac- 
tice and  of  experience,  or  that  the  Defendant  Valentine 
JElwes,  did  when  or  before  the  deed  of  the  5th  Aprily 
1856  was  executed  by  him  consider  or  suppose  that  it 
did  or  would  restore  or  keep  alive  the  term  of  1,500 
years  or  its  trusts,  or  provide  any  equivalent  or  substitu- 
tion or  compensation  for  it  or  them.  I  acknowledge  that 
it  seems  to  me  impossible,  on  the  materials  before  us, 
to  pronounce  that  the  deed  of  6th  April,  1856,  expresses 
defectively  or  incorrectly  the  meaning  and  intention  of  the 
father  and  son  in  executing  it.  The  Plaintiff,  therefore, 
in  my  opinion,  cannot  have  any  relief  in  this  suit.  I  con- 
sider 
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sider  that  the  bill  should  remain  dismissed,  and  that  the 
Vice-Chancellor's  disposal  of  the  costs  should  not  be 
disturbed. 


The  Lord  Justice  Turner. 

This  is  a  bill  seeking  to  rectify  a  settlement  made  od 
the  marriage  of  the  Defendant  Mr.  Valentine  JEHwes 
dated  6th  April,  1856.  The  Defendant  Valentine 
Elwes  is  the  only  son  of  the  Plaintiff,  but  the  Plaintiff 
has  three  other  children  who  are  daughters.  Upon  the 
marriage  of  the  Plaintiff  himself  in  1826,  the  estates 
comprised  in  settlement  now  sought  to  be  rectified 
were  settled  to  following  uses: — [His  Lordship  stated 
them.] 

In  184S  the  Plaintiff  was  in  difficulties.  His  estate 
tail  in  remainder  was  then  barred,  and  the  estates  were 
resettled,  subject  to  the  prior  limitations  in  favor  of 
Plaintiff's  first  and  other  sons  in  tail  male,  to  such  uses 
as  the  Plaintiff  and  his  father  Robert  should  appoint, 
and  in  default,  &c. — [His  Lordship  stated  the  limita- 
tions.] 

In  1846  the  Plaintiff  and  his  father  executed  their 
•joint  proposals,  and  limited  the  estates  to  the  following 
uses: — [His  Lordship  stated  them.] 

The  title  stood  thus  till  the  time  of  Valentine^s  mar- 
riage, when  the  estate  tail  vested  in  Valentine  under  the 
settlement  of  1826  was  barred,  and  the  estate  was 
resettled  to  following  uses: — [His  Lordship  stated 
them.] 

The 
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The  bill  seeks  to  rectify  this  settlement  by  introduc- 
ing after  the  limitations  in  favor  of  Valentine  and  his 
sons  the  limitation  of  a  term  of  1,600  years,  upon  trust 
to  raise  100,000/.  for  the  daughters  of  the  Plaintiff. 
The  Vice-Chancellor  has  dismissed  the  bill,  and  the 
Plaintiff  has  appealed. 

What  Plaintiff  has  to  establish  in  order  to  maintain 
his  bill  isy  that  there  was  an  agreement  between  him  and 
his  son  that,  subject  to  the  limitations  in  favor  of  the 
son  and  his  first  and  other  sons,  and  the  other  sons  of 
the  Plaintiff,  there  should  be  introduced  into  the  settlement 
a  term  of  1,500  years  to  raise  100,000/.  for  the  Plaintiff's 
daughters,  or  at  least  that  the  estate  should  be  charged 
with  that  sum  in  favor  of  the  daughters.  The  Plaintiff 
has  mainly  relied  in  proof  of  such  an  agreement  on  the 
proposals  for  the  settlement  which  were  signed  both  by 
the  Plaintiff  and  by  the  Defendant  Valentine,  These 
proposals  are  as  follows: — [His  Lordship  stated  them.] 
It  is  contended  for  the  Plaintiff,  that  the  100,000/. 
secured  by  the  term  of  1,500  years  having  been  "a 
subsisting  charge"  at  the  date  of  the  resettlement,  and 
the  resettlement  having  been  agreed  to  be  made  subject 
to  ''all  subsisting  charges,'*  it  ought  to  have  been  made 
subject  to  the  raising  of  that  sum  and  to  the  term  for 
securing  it.  But  in  my  opinion  this  argument  cannot 
be  maintained.  The  parties  were  contracting  for  a  re- 
settlement to  be  derived  out  of  the  estate  tail  of  the 
Defendant  Valentine  the  son ;  and  it  is  difficult  to  sup- 
pose that,  in  a  contract  of  this  nature,  they  could  intend 
to  refer  to  charges  which  were  behind  the  estate  tail,  and 
would  be  barred  by  the  estate  being  disentailed.  It  is 
not,  as  it  seems  to  me,  any  answer  to  this  argument  to 
say  that  they,  in  fact,  contracted  with  reference  to  the 
limitations  of  the  estate  which  were  subsequent  to  the 

estate 
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1861.  estate  tail  of  the  Defendant  Valentine,  for  it  may  well  be 
said  that  they  had  a  common  interest  in  the  limitations 
of  the  estate,  but  it  would  be  difficult  to  say  that  the 
Defendant  Valentine  could  have  any  common  interest 
with  the  Plaintiff  in  the  charge  in  favour  of  his 
daughters.  So  far,  indeed,  from  the  contract  with  re- 
ference to  the  ulterior  limitations  of  the  estate  furnishing 
any  argument  in  favor  of  the  Plaintiff's  case,  it  seems  to 
me  to  furnish  an  argument  against  it,  for  the  fact  of  there 
being  a  contract  as  to  some  of  the  limitations  subsequent 
to  the  estate  tail  is  surely  strong  to  show  that  where 
contract  was  intended  it  was  expressed.  The  language 
of  the  proposals,  however,  seems  to  me  to  furnish  a 
stronger  argument  against  the  Plaintiff's  case.  The 
Defendant  Valentine  is  to  disentail — [His  Lordship 
read  the  second  part  of  the  proposals  as  above  set  out], 
and  then  the  re-settlement  is  to  be  made  under  the  joint 
power  in  remainder  and  "  subject  as  aforesaid."  The 
resettlement,  therefore,  was  to  be  derived  out  of  the 
joint  power.  The  estates  created  under  it  were  to  be 
subject  only  to  the  charges  to  which  the  joint  power 
was  subject,  and  I  do  not  see  how  the  joint  power — the 
estates  created  under  which  were  to  take  effect  imme- 
diately upon  the  father's  death,  and  which  indeed  could 
not  be  exercised  except  during  his  life — could  be  subject 
to  charges  which  could  not  take  effect  till  after  his 
death.  Some  such  difficulty  as  this  seems,  indeed,  to 
have  been  contemplated  by  the  Plaintiff,  for  the  bill 
asks  that  the  100,000/.  charge  may  be  introduced  after 
the  limitations  in  favor  of  the  Defendant  Valentine  and 
his  first  and  other  sons ;  but  I  do  not  see  how  this  could 
be  done  in  the  absence  of  express  contract. 

It  seems  to  me,  therefore,  that,  so  far  as  the  proposals 
are  concerned,  they  furnish  no  ground   for  the   relief 

which 
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which  18  asked  by  this  bill.  But  then  it  was  said  for  the  1861. 
Appellant  that  the  letters  and  the  parol  evidence  give 
him  title  to  that  relief.  I  think,  however,  that  it  plainly 
appears  from  the  evidence  before  us,  that  the  signed 
proposals  constituted  the  final  agreement  on  which  the 
re-settlement  was  founded,  except  so  far  as  they  were 
varied  by  the  subsequent  agreement ;  and  this  being  the 
case,  I  apprehend  that  we  cannot  look  to  what  had  passed 
before  those  proposals  were  signed,  and  certainly  no 
evidence  can  be  received  as  to  what  the  parties  intended 
by  the  language  which  they  used  in  the  proposals.  It 
was  said  for  the  Appellant,  that  the  surrounding  circum- 
stances must  be  taken  into  account,  and  I  agree  that  they 
must,  but  when  taken  into  account  they  fail  to  show 
what  it  was  that  the  parties  really  intended.  Amongst 
these  surrounding  circumstances  it  was  much  relied  upon, 
on  the  part  of  the  Appellant,  that  the  Defendant  Vakn- 
tine  was,  as  it  was  said,  proved  to  have  known  of  the 
100,000/.  charged;  but  the  fact  of  his  having  known — 
if  he  did  know  of  it — furnishes  no  proof  that  he  agreed 
to  its  being  kept  alive.  Again,  it  was  said  for  the  Ap- 
pellant, that  the  Defendant  Valentine  must  be  bound  by 
what  Mr.  Barnard  said  and  did  in  the  course  of  the 
negociation;  but  what  has  been  already  said  as  to  the 
proposals  seems  to  me  to  answer  this  argument ;  and  it 
is  to  be  observed,  too,  that  the  final  agreement  for  the  re- 
settlement was  signed  by  the  Defendant  himself. 

I  have  thought  it  right  to  make  these  observations 
upon  the  parol  evidence  and  upon  the  letters  because 
they  were  so  much  discussed  in  the  argument  before  us, 
but  I  think  it  quite  unnecessary  to  enter  more  fully  into 
those  parts  of  the  case.  I  do  not  find  that  in  the  whole 
course  of  the  negociations  for  this  re-settlement  one 
single  word  was  said  upon  the  subject  of  the  100,000/. 

charge 
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1861. 


charge  or  of  the  term  for  securing  it,  and  the  plain 
result  of  the  case  seems  to  me  to  be,  that  to  grant  the 
prayer  of  this  bill  would  be,  not  to  correct  the  settlement 
according  to  the  agreement  of  the  parties,  but  to  add  to 
their  agreement  a  term  which  had  not  been  determined 
upon  or  even  agitated  between  them. 


I  am  of  opinion,  therefore,  that  the  decree  of  the 
Vice-Chancellor  in  this  case  is  quite  correct,  and  that 
this  appeal  must  be  dismissed,  and  I  think  with  costs. 


Jpril  27,  29. 
May  7. 

Before  The 
Lords  Jus- 
tices. 

Although  the 
Court  will  not 
allow  an  in- 
fant's suit  to 


CLAYTON  V.  CLARKE. 


rpHlS  was  an  appeal  of  the  Plaintiff  (an  infant)  from 
•*"  so  much  of  a  decree  of  Vice-Chancellor  Stuart  as 
directed  an  inquiry  whether  any  benefit  had  accrued  to 
the  Plaintiff  from  the  suit,  and  from  so  much  of  an  order 
made  on  further  consideration  and  on  an  application  to 
Fs^mTt  for  ^^^^  ^^  chief  clerk's  certificate  as  refused  the  application 

the  infant's       and  as  directed  the  next  friend  to  pay  the  costs  of  it 
and  refused  him  his  costs  of  the  suit. 


The  suit  was  one  for  the  administration  of  the  estate 
of  Sykes  Clayton^  the  father  of  the  Plaintiff. 

By  the  decree  made  on  the  Snd  of  May^  1860,  on  the 


benefit,  it 
ought  not,  in 
making  a 
decree  for 
accounts  in 
such  a  suit, 
to  direct  an 
inquiry  whe- 
ther aoy 

accnied  to' the  <^rig>"*l  hearing  the  Vice-Chancellor  directed  the  usual 

infant  from       accounts  and  payment  of  the  debts,  funeral  and  testa- 
the  suit,  so  as  ,  .  ,  .  .  ... 

to  make  the      mentary  expenses,  legacies  and  annuities,  and  an  inquiry 

answer  to  that  ^^  ^q  j^g  testator's  real   estate  and  the  incumbrances 
mquiry  depend 

on  the  result  thereon, 

of  the  accounts 

Where  an  administration  suit  had  heen  instituted  by  an  infant,  in  which  accounts 
bad  been  directed  and  property  secured,  but  the  suit  appeared  not  to  have  been  insti- 
tuted with  the  view  of  benefiting  the  infant,  the  Court  gave  the  next  friend  no  costs 
up  to  the  decree. 
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thereon,  and  also  an  inquiry  whether  any  and  what 
benefit  had  accrued  to  the  infant  Plaintiff  from  the  insti- 
tution of  the  suit,  and. further  consideration  was  ad- 
journed. 

By  the  chief  clerk*s  certificate  dated  the  3rd  August, 
1860,  a  balance  of  263Z.  lis,  bd.  was  certified  to  be  due 
from  the  executor  and  executrix ;  but  the  chief  clerk  cer- 
tified that,  the  executor  and  executrix  claimed  to  be 
allowed  payments  to  the  amount  of  343/.  Zs.  \0d.  which 
had  not  been  allowed,  as  there  was  no  direction  in  the 
decree  respecting  them.  And  the  chief  clerk  certified 
that  no  benefit  had  accrued  to  the  infant  Plaintiff  from 
the  institution  of  the  suit. 

A  summons  was  taken  out  by  the  Plaintiff  to  vary  the 
certificate  and  was  adjourned  into  Court  and  heard  with 
the  hearing  of  the  cause  on  further  consideration;  and  on 
the  19th  December,  1860,  the  second  of  the  orders  under 
appeal  was  made  to  the  effect  that  the  Court  did  not  think 
fit  to  make  any  order  on  the  application  of  the  Plaintiff, 
except  that  the  Plaintiff's  next  friend  should  pay  to  the 
Defendants  Joseph  Clarke  and  James  Lewis  and  Eliza- 
beth his  wife  their  costs  of  the  application,  or  to  give 
any  costs  of  the  suit  to  the  next  friend  up  to  that 
hearing ;  and  it  was  ordered  that  the  Defendants  John 
Clarke  (the  executor)  and  James  Lewis  (the  executrix's 
husband)  and  Elizabeth  his  wife  should  retain  their 
costs  when  taxed,  as  they  were  thereby  directed  to 
be,  as  between  solicitor  and  client  out  of  the  sum  of 
263/.  \\s.  5d,,  found  by  the  certificate  to  be  due  from 
them  on  account  of  the  testator's  personal  estate. 

Mr.  Malins  and  Mr.  Chapman  Barber  in  support  of 
the  appeal. 

Vol.  Ill— 6.  3  A  D.F.J.     Such 
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1861.  Such  an  inquiry  as  is  here  directed  is  unprecedented 

in  an  administration  decree,  and  would  be  in  the  highest 
degree  inexpedient  and  dangerous.  The  Court  encou- 
rages suits  on  behalf  of  infants  unless  where  malicious 
motives  are  shown,  or  the  suit  appears  to  be  instituted 
merely  for  the  sake  of  costs.  But  assuming  the  inquiry 
to  have  been  rightly  directed  the  certificate  is  wrong. 
For  the  accounts  have  been  taken,  and  the  balance  turns 
out  to  be  263Lf  instead  of  7/.  as  stated  in  the  answer. 
Moreover  the  PlainlifTs  person  and  property  have 
been  placed  under  the  protection  of  the  Court,  and 
a  balance  of  800Z.,  part  of  the  testator's  estate  which 
had  remained  in  the  hands  of  the  Defendants,  or  some 
or  one  of  them,  uninvested  from  the  19th  August,  1859, 
as  to  600Z.,  part  thereof,  until  the  30th  March,  1860, 
and  as  to  200L,  further  part  thereof,  until  the  2nd 
April,  1860,  has  been  invested  since  and  in  conse- 
quence of  the  institution  of  the  suit.  It  cannot  there- 
fore be  said  that  the  suit  has  not  been  beneficial. 

They  referred  to  Richardson  v.  Miller  (a) ;  Stevens  v. 
Stevens  (fi) ;  and  Jeffrey  v.  Tozer  (c). 

Mr.  Bacon  and  Mr.  Higgins,  for  the  Respondents^ 
referred  to  Nalder  v.  Hawkins  (d). 

Mr.  C  Barber  in  reply/ 


The 


(a)  1  Sim.  133.  (c)  Rolls,  unreported. 

(b)  6  Mad,  97.  (d)  2  Myl.  ^  K.  243. 
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1  ftfil 

The  Lord  Justice  Turner. 

This  is  an  appeal  from  part  of  the  original  decree 
from  an  order  refusing  motion  to  vary  certificate^  and 
also  from  part  of  the   order  made  on  further  consi-       ^"^ 
deration  of  th^  cause. 

The  bill  was  filed  by  an  infant  by  her  next  friend 
against  the  pxecutors  and  trustees  of  her  father*s  will 
for  the  administration  of  the  father's  estate.  The  exe- 
cutors and  trustees  are  the  Defendants  Clarke  and  the 
father's  widow,  who  has  married  Mr.  Lewis,  a  solicitor, 
and  he  is  made  a  co-Defendant  by  reason  of  such  marriage. 
The  Defendants  put  in  their  answer,  and  immediately 
afterwards  gave  notice  of  motion  that  the  bill  might  be 
dismissed,  or  that  an  inquiry  might  be  directed  whether 
the  suit  was  for  the  benefit  of  the  infant  PlaintiJfF.  It  is 
evident  from  this,  that  the  proceedings  in  the  suit  excited 
angry  feeling,  not  perhaps  unnaturally  as  the  in&nt 
Plaintiff  appears  to  have  been  well  taken  care  of  by 
her  mother,  and  not  less  so  by  her  mother's  second  hus- 
band. Great  credit  is  indeed  due  to  Mr.  Lewis  for  his 
conduct  towards  the  Plaintiff.  On  the  other  hand,  it 
must  be  remembered,  that  executors  and  trustees  stand 
in  a  fiduciary  position  and  are  bound  to  render  their 
accounts  in  this  Court,  and  that  their  being  called  on 
to  do  so  involves  no  imputation  on  their  character  or 
conduct.  It  would  have  been  better,  therefore,  if  the 
case  had  not  been  met  with  the  angry  feeling  which  the 
proceedings  evince. 

By  arrangement  the  motion  for  dismissal  or  for  a  refer- 
ence was  treated  as  motion  for  decree,  and  upon  it  a 
decree  was  made  directing  the  usual  accounts  to  be 
taken,  and  directing  the  inquiry,  which  is  the  subject 
of  the  first  part  of  the  appeal. 

3  A  2  Now 
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1861.  Now  that  inquiry  is  certainly  an  unusual  one.     No 

doubt  this  Court  will  not  allow  a  suit  improperly  insti- 
tuted on  the  part  of  an  infant  to  proceed.  The  Court 
has  full  jurisdiction  to  stay  it.  But  with  all  deference 
to  the  learned  Vice-Chancellor,  it  is  quite  new  to  pro- 
nounce a  decree  for  accounts  upon  an  infant's  bill,  and 
at  the  same  time  to  direct  inquiry  whether  the  suit  has 
been  for  the  infant's  benefit.  Such  a  decree  seems  to 
assume  that  it  is  to  depend  on  the  result  of  the  account 
whether  the  suit  was  instituted  for  his  benefit  or  not* 
But  in  my  judgment  the  question  of  benefit  ought  not 
to  be  considered  to  depend  on  any  such  result,  nor  can 
I  agree  that  there  is  no  benefit  from  an  infant  being 
a  ward  of  this  Court,  or  that  there  is  no  benefit  from 
the  property  being  ascertained  and  secured.  I  believe, 
and  experience  satisfies  me  that  the  general  opinion 
coincides  with  mine,  that  where  an  infant  is  entitled  to 
property,  no  better  tribunal  can  be  resorted  to  than  this 
Court  for  its  guardianship  and  protection.  The  Vice- 
Chancellor  observed,  that  he  directed  this  inquiry  to 
justify  the  next  friend,  or  rather  to  afibrd  him  an  oppor- 
tunity of  justifying  himself  in  taking  these  proceedings. 
But  if  those  accounts  are  proper  to  be  taken,  as  the 
decree  assumes,  I  cannot  see  how  the  justification  of 
the  next  friend  can  depend  upon  their  result.  I  think, 
therefore,  that  this  inquiry  should  not  have  been  intro- 
duced into  the  decree,  and  that  the  decree  should  in  this 
respect  be  reversed. 

The  inquiry  thus  falling  to  ground,  the  report  upon  it 
must  of  course  fall  also.  It  is  unnecessary  therefore  to 
consider  it ;  but  it  may  be  right  to  say,  that,  for  the 
reasons  which  I  have  already  given,  I  should  not  have 
been  disposed  to  agree  in  it. 

The  remaining  questions  arose  on  the  order  for  fur- 
ther 
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ther  consideration.  The  next  friend  is  ordered  to  pay 
the  costs  of  the  motion  to  vary  the  certificate.  In  my 
opinion  he  should  not  have  been  ordered  to  pay  these 
costs.  Independently  of  the  opinion  which  I  have  ex- 
pressed, there  was  a  fair  question.  But  the  next  friend 
should  have  no  costs  of  this  motion.  He  should  have 
come  sooner  to  discharge  that  part  of  the  decree. 


Another  question  is  this : — The  decree  gives  the  next 
friend  no  costs  of  the  suit.  Now  upon  the  evidence 
I  cannot  separate  this  suit  from  some  prior  litigation 
which  appears  to  have  taken  place.  But  for  that  I  do 
not  believe  it  would  have  been  instituted.  The  moving 
cause  for  its  institution  was  therefore  not  the  beneBt  of 
the  infant.  I  think,  therefore,  that  the  next  friend  should 
have  no  costs  up  to  the  decree.  I  think  also  that  he 
should  have  no  costs  of  the  inquiry  as  to  the  suit  having 
been  for  the  infant's  benefit.  This  inquiry  should  not 
have  been  directed ;  but  it  was  his  conduct  that  led  to  it. 
On  the  other  hand,  however,  the  Court  has  made  a  decree, 
and  the  infant  has  had  the  benefit  of  the  decree  in  having 
had  the  accounts  taken  and  the  property  ascertained. 
I  do  not  think  the  case  such  as  that  the  infant  should 
have  these  benefits  at  the  expense  of  the  next  friend. 

I  think,  therefore,  that  the  next  friend  should  have 
costs  from  the  date  of  the  decree  except  as  fo  the 
motion  to  vary  the  certificate,  and  as  to  the  inquiry  and 
except  as  to  the  appeal  as  to  which  there  must  be  no 
costs. 


The  Lord  Justice  Knight  Bruce  concurred. 
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Before  The 
Chuncellur 

Lord 
Campbell. 

The  excep- 
tious  expressed 
in  the  18  &  19 
Vict.  c.  120, 
t.  90,  and 
19  &  20  Vict. 
c.  112,  8.  3 
fthe  Metro- 
polis Local 
Management 
Acts),  do  not 
exempt  the 
Ecclesiastical 
Commis- 
sioners, acting 
under  the 
Church  Build- 
ing Acts,  from 
the  provisions 
of  the  first- 
mentioned 
act,  and  ves- 
tries have, 
under  the  first- 
mentioned  act, 
authority  to 
pull  down 
such  portions 
of  churches,  as 
well  as  of 
other  build- 
ings, as  trans- 
gress the  pro- 
visions of  that 
act. 


THE  ECCLESIASTICAL  COMMISSIONERS 
FOR  ENGLAND  v.  THE  VESTRY  OF  THE 
PARISH  OF  ST.  JAMES  AND  ST.  JOHN, 
CLERKENWELL. 

npH  IS  was  an  appeal  from  a  decree  of  Vice-Chancellor 
Stuart  granting  an  injunction,  and  the  question 
turned  on  the  operation  of  the  Metropolis  Local  Manage- 
ment Acts  on  the  powers  of  the  Ecclesiastical  Commis- 
sioners under  the  Church  Building  Act  (58  Geo.  S,  c.  45). 

By  the  58  Oeo,  3,  c.  45,  s.  33,  the  commissioners  for 
building  new  churches  were  authorized  to  accept  and 
take  any  building  or  buildings  fit  to  be  used  for  or  to  be 
converted  into  additional  churches  or  chapels,  and  also 
any  lands,  tenements  and  hereditaments  proper  for  sites 
of  additional  churches  or  chapels  not  exceeding  in 
quantity  in  any  one  place  what  might  be  sufficient  access 
and  approach  thereto  from  any  persons  willing  to  give 
the  same;  and  every  such  site  when  conveyed  to  the 
commissioners  and  the  church  erected  thereupon,  and 
when  notice  thereof  was  given  to  the  bishop  of  the 
diocese,  should  become  for  ever  thereafter  devoted  to 
ecclesiastical  purposes. 

By  section  6S  the  commissioners  are  authorized  to 
build  or  cause  to  be  built  churches  or  chapels  under  the 
provisions  of  the  act  upon  such  plans  as  they  should 
deem  most  expedient  for  affording  fit  and  proper  ac- 
commodation for  the  largest  number  of  persons  at  the 
least  expense. 


By  the  19  &  20  VicU  c.  53,  all  the  powers  and  autho- 
rities 
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rities  then  vested  in  the  commissioners  for  building  new        186U 

churches  were  transferred  to   the   Ecclesiastical  Com*    S^^^^^ 

.    .  The  Ecclb- 

missioners.  siastical 

Commis- 
sioners 
By  the  18  &  19  Vict.  c.  ISO  (the  Metropolis  Local  v. 

Management  Act),  it  is  enacted  (sect,  90)  that  all  the  J"clereeii- 
duties,  powers  and  authorities  for  or  in  relation  to  the  well. 
paving,  lighting,  watering,  cleansing  or  improving  of 
any  parish  mentioned  in  Schedule  (A.)  to  the  act  (in 
which  schedule  the  above-mentioned  parish  is  comprised) 
or  any  part  of  such  parish  then  vested  in  any  commis- 
sioners or  in  any  body  other  than  the  vestry  of  such 
parish,  ot  in  any  officer  of  any  commissioners  or  other 
body,  and  all  other  duties,  powers  and  authorities  in  any 
wise  relating  to  the  regulation,  government  or  concerns 
of  any  such  parish  or  of  the  inhabitants  thereof  (except 
such  duties,  powers  and  authorities  as  relate  to  the  affairs 
of  the  church  or  the  management  or  relief  of  the  poor, 
or  the  administration  of  any  money  or  other  property 
applicable  to  the  relief  of  the  poor  so  far  as  such  duties, 
powers  and  authorities  relate  thereto)  then  vested  under 
any  local  act  of  parliament  in  any  commissioners  or  in 
any  body  other  than  the  vestry  of  such  parish,  or  in  any 
such  officer,  shall  cease  to  be  so  vested,  and  shall,  save 
as  therein  otherwise  provided,  become  vested  in  and  be 
performed  and  exercised  by  the  vestry  of  such  parish, 
and  that  the  provisions  of  every  such  act  of  parliament 
as  aforesaid  shall  be  applicable  to  the  vestry  of  every 
such  parish. 

By  sect  143,  it  is  enacted,  'Mhat  no  building  should, 
without  the  consent  in  writing  of  the  Metropolitan  Board 
of  Works,  be  erected  beyond  the  regular  line  of  build- 
ings in  the  street  in  which  the  same  was  situate,  in  case 
the  distance  of  such  line  of  buildings  from  the  highway 
did  not  exceed  thirty  feet,  or  within  thirty  feet  of  the  high- 
way 
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way  where  the  distance  of  the  line  of  buildings  there* 
from  amounted  to  or  exceeded  thirty  feet,  notwithstanding 
there  being  gardens  or  vacant  spaces  between  the  line  of 
buildings  and  the  highway ;  and  in  case  any  building 
should  be  erected  contrary  to  that  enactment,  it  should 
be  lawful  for  the  vestry  in  whose  parish  such  building 
was  situate  to  cause  the  same  to  be  demolished  or  set 
back,  and  to  recover  the  expenses  incurred  by  them  from 
the  owner  of  the  premises  in  manner  therein  provided.** 


By  sect.  250,  the  word  "  owner "  is  thus  defined  : — 
" The  word  'owner'  shall  (except  for  the  purpose  of  the 
provisions  of  this  act  requiring  notice  to  be  served  on 
owners  or  reputed  owners  of  land  before  application  to 
one  of  her  Majesty's  principal  secretaries  of  state  for 
his  consent  to  exercise  powers  of  taking  land  or  any 
right  or  easement  in  or  over  land  compulsorily)  mean 
the  person  for  the  time  being  receiving  the  rack  rent  of 
the  lands  or  premises  in  connection  with  which  the  said 
word  is  used,  whether  on  his  own  account  or  as  agent 
or  trustee  for  any  other  person,  or  who  would  so  receive 
the  same,  if  such  lands  or  premises  were  let  at  a  rack 
rent." 


By  19  &  20  Vict.  c.  112,  amending  the  last-mentioned 
act,  s.  8,  it  is  enacted  as  follows : — "  Save  as  hereinbefore 
otherwise  provided,  all  the  duties,  powers  and  privileges 
(including  such  as  relate  to  the  affairs  of  the  church 
or  the  management  or  relief  of  the  poor  or  the  adminis- 
tration of  any  money  or  other  property  applicable  to 
the  relief  of  the  poor)  which  might  have  been  per- 
formed or  exercised  by  any  open  or  elected  or  other 
vestry  or  any  such  meeting  as  aforesaid  in  any  parish 
under  any  local  act  or  otherwise  at  the  time  of  the 
passing  of  the  said  act  of  the  last  session,  shall  be 
deemed  to  have  become  transferred  to  and  vested  in  the 

vestry 
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vestry  constituted  by  such  last-mentioned  act:  provided  1861. 

that  all  duties  and  powers  relating  to  the  affairs  of  the  ^     ^ 

church,  or  the  management  or  relief  of  the  poor,  or  siastical 

administration  of  any  money  or  other  property  appli-  siomerii 

cable  to  the  relief  of  the  poor  which  at  the  time  of  the  v* 

«    ,  . ,  ,  .  .11  The  Vestry 

passmg  of  this  said  act  were  vested  in  or  might  be  exer-   qp  Clerebn- 

cised  by  any  guardians,  governors,  trustees  or  commis-  welu 
sioners  or  any  body  other  than  any  open  or  elected  or 
other  vestry  or  any  such  meeting  as  hereinbefore  men- 
tioned shall  continue  vested  in  and  be  exercised  by  such 
guardians,  governors,  trustees  or  commissioners  or  other 
body  as  aforesaid." 

Tlie  bill  which  was  filed  by  the  Ecclesiastical  Com- 
missioners and  Mr.  Courtenay  {fhe  incumbent  of  the  dis- 
trict of  PentowriZfe)  stated  that  the  above-mentioned  parish 
was  insufficiently  supplied  with  church  accommodation, 
and  that  in  the  month  of  April,  1854,  Pentonville  was 
constituted  an  ecclesiastical  district  by  an  order  in  council ; 
that  steps  were  then  taken  towards  building  a  new  church, 
and  that  a  site  was  purchased  in  Penton  Street  from 
Major  Penton  by  the  Plaintiffs  for  that  purpose.  That 
in  July  or  August ^  1860,  a  plan  and  description  of  the 
proposed  site  and  of  the  proposed  church  to  be  built 
thereon  was  submitted  to  the  Plaintiffs  by  the  committee 
and  approved  of  by  the  Plaintiffs,  and  that  the  site  and 
the  freehold  thereof  were  conveyed  to  and  vested  in  the 
Plaintiffs  the  Ecclesiastical  Commissioners  in  accordance 
with  the  provisions  of  the  acts  of  parliament.  That  the 
Plaintiff  Mr.  Courtenay,  who  was  formerly  the  minister 
of  St.  James  Chapel,  Pentonville,  was  appointed  the 
incumbent  of  the  district,  and  that  the  freehold  of  the 
church  and  of  the  site  thereof  would  upon  its  consecra- 
tion be  vested  in  him.  That  he  entered  into  contracts 
and  commenced  the  erection  of  the  church,  and  that  a 
considerable  number  of  workmen  had  been  for  some 

months 
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months  past  engaged  thereon,  and  that  the  church  had 
been  raised  to  a  height  of  about  five  feet  above  the  level 
of  the  ground ;  but  that  the  Defendants,  alleging  that  the 
church  was  being  erected  about  ten  feet  beyond  the 
regular  line  of  buildings  in  Penton  Street  and  was  an 
infringement  of  the  143rd  section  of  the  Metropolis 
Local  Management  Act,  threatened  forcibly  to  level  to 
the  ground  a  large  portion  of  the  chancel  of  the  church, 
and  had  in  fact  sent  a  number  of  workmen  upon  the  site, 
who  had  to  some  extent  pulled  down  and  demolished 
the  chancel.  The  prayer  was  for  an  injunction  to 
restrain  the  Defendants  from  pulling  down  the  portion 
remaining  standing  of  the  intended  church  and  for  com- 
pensation for  the  damage  already  done. 

The  Vice-Chancellor  held  that  the  case  was  within 
the  exception  of  the  19  &  20  Vict.  c.  112,  s.  3,  and  not 
subject  to  the  powers  of  the  Defendants,  and  made  a 
decree  for  an  injunction. 

Mr.  MalinSf  Mr.  Woodroffe  and  Mr.  Lindley  for  the 
Plaintiffs,  the  Respondents. 

The  143rd  section  of  the  Metropolis  Local  Manage- 
ment Act  does  not  apply  to  a  church,  for  it  contains  a 
provision  for  the  recovery  of  expenses  from  the  owner, 
and  the  word  ** owner"  is  defined  as  a  person  receiving  ftie 
rack  rent  of  the  land,  or  who  would  receive  the  rack  rent 
if  the  land  were  let  at.  a  rack  rent,  a  provision  not  appli- 
cable  to  such  a  building  as  a  church.  But  the  act  itself 
excludes  the  vestry  from  the  exercise  of  duties,  powers 
and  authorities  relating  to  the  affairs  of  the  church,  and 
although  this  is  to  some  extent  altered  by  the  amending 
act  of  the  following  session,  yet  the  latter  act  still  more 
pointedly  prohibits  the  interference  of  the  vestry  with  the 
powers  vested  in  any  commissioners  relating  to  the 
affairs  of  the  church.  The  appeal  is  therefore  without 
foundation. 

Mr. 
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Mr.  Bacon  and  Mr.  Hardy  in  support  of  the  appeal.  1861. 

The  Vice-Chancellor's  decision  proceeds  on  the  hypo-  y^^  Ecclb- 
thesis  of  the  Ecclesiastical  Commissioners  havinff  had,  iiA«TicAL 
when  the  Metropolis  Local  Management  Act  passed,  siombrii 
authority  to  build  in  the  way  in  which  they  have  done  in  ^  ^  Veitey 
this  case.  That  hypothesis  is  however  incorrect,  for  by  op  Clbrkbh- 
the  act  of  the  14  Geo.  3,  c.  78,  the  act  then  in  force  for 
regulating  the  buildings  of  the  metropolis,  which  was  in 
substance  re-enacted  with  additional  provisions  in  the 
same  session  as  that  in  which  the  Metropolis  Local 
Management  Act  passed,  the  portion  of  the  building  here 
in  question  is  one  which  the  commissioners  were  precluded 
from  erecting.  That  act  provides  (sect.  2),  that  every 
church,  chapel,  meeting-house  and  other  place  of  public 
worship  shall  be  deemed  of  the  first  rate  or  class  of 
building.  And  then  by  sect.  49  it  provides,  that  no  bow 
window  or  other  projection  shall  be  built  with  or  added 
to  any  building  of  the  first,  second,  third  or  fourth  rate  or 
class  of  building  next  to  any  public  street,  square,  court 
or  way,  so  as  to  extend  beyond  the  general  line  of  the 
fronts  of  the  houses  in  such  public  street,  square,  court 
or  way.  The  case  is  therefore  not  within  the  exception 
contained  in  the  act  of  the  19  &  20  Vict.  c.  112.  Nor 
is  it  within  the  exception  contained  in  the  act  of  the 
18  &  19  Vict,  c.  120,  for  the  power  to  pull  down  part  of 
a  church  which  violates  the  provisions  of  the  Metro- 
politan Buildings  Act,  is  not  a  duty,  power  or  privilege 
relating  to  the  aflfairs  of  the  church. 

With  respect  to  the  argument  founded  on  the  defini- 
tion of  the  word  "owner,"  there  is  nothing  in  it  sufficient 
to  exclude  a  church  from  the  meaning  of  the  word 
"building;"  and  a  church  is  by  the  act  14  Geo.  3,  c.  78, 
expressly  included  in  that  term. 

They  also  referred  to  58  Geo.  3,  c.  45,  ss.  33—62 ; 

69  Geo. 
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N-^^  Fic^.  c.  84  ;  8  ^  9  Fic^  c.  70,  «.  25 ;  19  ^  20   Vict. 

rHB  ECCLE-  _,                              '^ 

8IASTICAL  c.  112,5.3;  TVarv.  Freebody(a);  Carter  v.  Crapletf{b\ 

HI^heeV  *"^  SrenAfcr  V.  The  Board  of  Works  for  Wandsworth 

V.  District  (c). 


Thb  Vestry 
OP  Clerken* 

WELL. 


The  Lord  Chancellor. 

It  is  with  great  reluctance  and  great  pain  that  I  feel 
myself  compelled  to  say,  I  think  that  the  decree  appealed 
against  must  be  reversed.  It  seems  to  me,  as  far  as  my 
observation  goes,  that  no  harm  would  have  followed  to 
the  public  or  to  any  individual,  if  this  chancel  bad  been 
allowed  to  be  erected  and  remain ;  but  I  think  that  it 
is  erected  contrary  to  law,  and  the  law  must  prevail.  If, 
as  was  suggested,  the  commissioners  had  power  before 
the  passing  of  the  Metropolis  Local  Management  Act  to 
erect  a  building  with  such  a  projectiqn,  I  should  have 
thought  that  they  still  retained  it ;  but  I  find  that  it  is 
now  clearly  shown  that  they  had  no  such  power.  Under 
the  1 4th  section  of  the  act  of  Geo.  3,  it  was  forbidden. 
It  is  expressly  forbidden,  and  therefore  is  unlawful. 
Now,  can  it  be  said  that  the  sections  relied  upon  by 
Mr.  Malins  gave  a  power  to  dispense  with  the  law  ?  It 
is  impossible.  They  could  only  preserve  the  power  which 
the  commissioners  before  had;  but  they  had  no  such 
power,  and  it  would  be  monstrous  to  say  that  those 
sections  which  are  referred  to  were  meant  to  confer  a 
power  upon  them  of  dispensing  with  the  general  law 
when  they  thought  it  convenient.  That  being  so,  it  was 
unlawful ;  and  by  the  express  enactment  of  the  143rd 
section,  if  the  building  be  erected  beyond  the  general 
line  of  the  buildings  of  the  street  in  which  the  same  is 

situate, 

(a)  4  C.  B.  (N.  S.)  259.  (c)  2  DeG.^J.  261. 

(6)  3  Jur.{N.S.)  171. 
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situate,  without  the  consent  in  writing  of  the  Metro* 
politan  Board  of  Works,  it  may  be  dealt  with  as  the 
subsequent  part  of  that  section  provides.  Therefore, 
I  cannot  say  that  this  Court  has  any  power  to  grant  an 
injunction  against  that  being  done  which  the  law  permits. 
I  regret  it  exceedingly,  but  in  the  discharge  of  my  duty 
I  am  boun^to  say  that  I  think  the  Vice-Chancellor 
took  an  erroneous  view  on  this  subject,  and  that  his 
decree  must  be  reversed.  The  bill,  I  think,  must  be 
dismissed,  but  under  the  circumstances  without  costs ; 
and  I  would  still  throw  out  a  hope  that  there  may  be 
some  amicable  arrangement,  and  that  the  meritorious 
and  laudable  intentions  of  those  who  wish  this  church 
to  be  completed  may  not  be  disappointed. 


1861. 

The  Eccle- 
siastical 
Commis- 
sioners 
t». 
The  Vestry 
OP  Clerkem- 

WELL. 


May  27. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 


In  the  Matter  of  BRENNARD'S  PATENT. 

npHIS  was  the  petition  of  Messrs.  Cable  Brennard 
^      and  John  Brennard,  who  had  presented  a  petition 
for  letters-patent,  and   by  their   present  petition  they 
prayed  that  the  letters-patent  might  be  sealed  notwith-  _, 
standing  a  notice  of  objection  which  had  been  left  at  the  son  objecting  to 
Patent  Office  on  behalf  of  the  Respondent.  Sfteri^patent 

for  an  inveu- 
On  the  15th  October,  1860,  the  Petitioners  presented  *»<>"  !»«*  no' 
1  i.»/»ii  1111.       •**"  *"y  no- 

the  usual  petition  for  the  letters-patent,  and  lodged  it  at  ticeofthe 

the  office  of  the  Commissioners  of  Patents  accompanied  «lPpl»cation  for 

with  the  usual  declaration  and  a  provisional  specification,  patent  till 

after  the  seal- 
On  the  22nd  October,  1860,  the   Attorney-General  wfrrant'for 
gave  a  certificate  of  his  allowance  which  was  filed,  and  ^"u"?/**^!"™ ' 

the  he  was  en- 
titled to  op- 
pose  before  the  Lord  Chancellor,  and  tlie  matter  was  referred  back  to  the  Attorney- 
General. 
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1861.        the  provisional   protection  was  dulj  advertized    in  the 

^'^^'^'^^'^      London  Gazette. 
In  re 

Brennard*s 

On  the  31st  October  the  Petitioners  gave  notice  at 
the  office  of  the  commissioners  of  their  intention  of  pro- 
ceeding with  their  application  for  the  letters-patent ; 
and  on  the  6th  of  November  the  notice  was  advertised 
in  the  London  Gtizette. 


On  the  1st  April,  1861,  the  Petitioners  applied  to  the 
Attorney-General  to  cause  his  warrant  to  be  made  for 
the  sealing  of  the  letters-patent,  and  on  the  9th  April, 
1861,  the  Attorney-General  accordingly  issued  his  war- 
rant, which  was  sealed  with  the  seal  of  the  commissioners 
on  the  same  day. 

The  Respondent  William  Rumney  had  since  caused 
a  notice  in^jvriting  to  be  left  at  the  office  of  the  com- 
missioners, stating  that  he  objected  to  the  sealing  of  such 
letters-patent  on  the  ground  that  the  alleged  invention 
was  not  an  invention  of  any  manner  of  importance  for 
which  letters-patent  could  by  law  be  granted,  and  also 
that  the  same  was  not  new  and  original. 

In  opposition  to  the  petition,  affidavits  were  filed  on 
behalf  of  the  Respondent  to  the  effect  that  the  Petitioners 
were  not  the  true  and  first  inventors,  and  that  on  the 
18th  March  last  the  Respondent  first  became  aware  of 
the  nature  of  the  application  for  the  patent,  and  that  as 
soon  as  he  had  ascertained  what  it  really  was  he  had, 
without  any  loss  of  time,  communicated  with  his  solicitor 
upon  the  subject,  and  requested  him  to  take  tlie  neces- 
sary steps  to  prevent  the  letters-patent  from  being 
granted.  That,  prior  to  the  said  18th  March  last,  he 
had  not  seen  any  notice  of  the  application  for  the  patent, 

and 
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and  that  notice  of  opposition  to  the  patent  was  given  at 
the  Patent  Office  on  the  23rd  March  following. 

Mr.  Webster  supported  the  petition. 

Mr.  Aston  opposed  it 


In  re 

Brenhard's 

Patent. 


The  Lord  Chancellor  was  of  opinion  that  Mr. 
Rumney  had  not  been  guilty  of  any  laches  which  would 
disentitle  him  to  oppose  the  letters-patent,  the  affidavits 
explaining  sufficiently  why  he  had  not  opposed  the 
patent  before  the  Attorney-General.  His  Lordship  re- 
mitted the  case  to  be  heard  by  the  Attorney-General, 
and  ordered  the  question  as  well  of  the  sealing  of  the 
patent  as  of  costs  to  stand  over  until  af\er  the  Attorney- 
General's  decision. 


FORD  V.  TENNANT. 

rpHIS  was  the  appeal  of  the  Defendant  from  the  de- 
cision of  the  Master  of  the  Rolls  overruling  a 
plea  for  want  of  parties.  The  Plaintiff  was  the  exe- 
cutor of  the  late  Lord  Kensington^  and  the  bill  sought  a 
declaration  that  the  estate  of  his  testator  was  entitled  to 
the  benefit  of  the  purchase  of  an  annuity  which  was 
charged  upon  the  testator's  estates,  and  had  been  pur- 
chased by  the  Defendant,  on  the  ground  that  the  De- 
fendant had  been  the  solicitor  of  the  testator,  and  had 
purchased  the  annuity  with  the  testator's  money  and 
upon  his  instructions. 

The 

for  consequential  relief,  registered  judgment  creditors  of  the  client 
plea,  not  to  be  necessary  parties. 


June  1. 

Before  The 
Lords  Jus- 


To  a  bill  seek- 
ing a  declara- 
tion that  a 
purchase  by  a 
solicitor  of  an 
annuity 
charged  on 
his  Client's 
estate  was 
made  with  the 
client's  money, 
or  that  the 
client  was  en- 
titled to  the 
benefit  of  the 
purchase,  and 
were  heltl,  on  a 
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The  bill  prayed  for  an  account  of  the  sums  paid  by 
the  Defendant  arising  from  the  testator's  estates  in 
respect  of  the  annuity,  and  of  the  sum  (if  any)  contri- 
buted by  the  Defendant,  and  that  the  Defendant  miglit 
be  ordered  to  assign  the  annuity  to  the  PlaintifT,  the 
Plaintiff  thereby  offering  to  pay  to  the  Defendant  such 
sum  (if  any)  as  should  be  found  due  to  him. 

The  plea  averred  that  the  testator  was  at  his  death 
indebted  to  twenty-three  persons  specified  in  the  plea 
in  the  amounts  therein  mentioned  on  judgments,  the 
particulars  of  which  were  set  forth,  and  that  these  judg- 
ment creditors  claimed  liens  on  the  estates  charged 
with  the  annuity  and  all  other  the  real  estates  of  the 
testator.  The  case  is  reported  in  the  29th  volume  of 
Mr.  Beavan's  Reports  (a). 

Mr.  Karslahe^  with  Mr.  Roundell  Palmer,  in  support 
of  the  appeal,  referred  to  Lumsden  v.  Fraser  (J) ;  Adams 
V.  Paynter(c)\  and  AlUn  v.  Houlden{d). 

Mr.  Selwyn  and  Mr.  Southgate  for  the  Plaintiff  were 
not  called  on. 

The  Lord  Justice  Knight  Bruce. 

I  think  it  manifest  that  no  other  person  than  the 
Defendant  has  any  concern  or  interest  in  the  question 
to  which  the  bill  referred  rendering  it  necessary  that  he 
should  be  made  a  party  to  the  suit. 

The  Lord  Justice  Turner. 

I  cannot  see  what  Lord  KensingtorCs  judgment-cre- 
ditors have  to  do  with   the   annuity,  the  purchase   of 

which 

(a)  Page  492.  (r)  1  Coll.  530. 

(6)  1  MtfL  Sf  C.  589.  {d)  6  Beav.  148. 
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which  the  bill  seeks  to  have  declared  to  be  for  the  1861. 
benefit  of  the  estate.  The  bill  is  filed  by  the  repre- 
sentatives of  a  client  against  a  gentleman  who  had  acted 
as  his  solicitor,  alleging  that  the  solicitor^  who  had  be- 
come the  purchaser  of  the  annuity  charged  upon  the 
client's  estate,  had  purchased  it,  in  part  at  least,  with  the 
client's  money,  and  was  a  trustee  of  it  for  his  benefit. 
That  is  an  equity  which  the  Plaintiff  may  succeed  or  fail 
in  establishing,  but  the  judgment-creditors  of  the  client 
can  have  nothing  to  do  with  such  a  question. 

It  is  true  that  if  the  Plaintiff  should  succeed,  the 
client's  estates  will  be  relieved  to  the  extent  of  the 
annuity,  and  that  will  in  a  certain  degree  be  for  the 
benefit  of  the  judgment-creditors;  but  that  such  a 
possibility  renders  it  necessary  that  all  persons  who  have 
any  kind  of  interest  in  the  estate  should  be  made  parties 
is  a  proposition  to  which  I  cannot  agree.  I  cannot 
assent  to  the  proposition  that  a  bill  cannot  be  filed  to 
establish  a  personal  equity  without  bringing  before  the 
Court  every  person  who  may  possibly  derive  some  inci- 
dental benefit  from  the  result. 

It  may  be  that  part  of  the  relief  sought  cannot  be 
obtained  at  the  hearing  by  reason  of  the  absence  of 
the  judgment-creditors,  but  that  does  not  affect  the 
question  now  before  the  Court  The  appeal  must  be 
dismissed  with  costs. 


Vol.  Ill— 5.  S  B  D.F.J. 
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1861. 


0. 116. 


In  the  Matter  of  WARD. 
June  5. 

Before  The     fXlHIS  was  the  petition  of  freeholders  and  justices  of 

Chancellor  the  peace  for  Staffordshire  for  the  removal  of  the 

Lord        Respondent  from  the  office  of  coroner  on  the  ground  of 

^         ,  ^      misbehaviour. 

RemoTal  of  a 

coroner  under 

f  *^24  Vict.  The  28  &  24  Vict.  c.  116,  s.  6,  provides  that  it  shall 
be  lawful  for  the  Lord  Chancellor,  if  he  shall  think  fit, 
to  remove  any  coroner  for  inability  or  misbehaviour  in 
his  office.  The  charge  brought  against  the  Respondent 
was,  that  he  was  in  a  state  of  intoxication  when  a  jury 
had  assembled  in  pursuance  of  his  summons  to  bold  an 
inquest,  and  that  after  keeping  the  jury  waiting  two 
hours  he  refused  to  hold  the  inquest.  There  was  a 
conflict  of  evidence  on  the  subject 

The  Respondent  had  however  been  fined  for  the  alleged 
intoxication  by  the  magistrates. 

Mr.  Amphktt  and  Mr.  C  M.  Rovtpell  supported  the 
petition. 

Mr.  Daniel  and  Mr.  M^Mahon  opposed  it. 

Ex  parte  Pamell{a\  was  referred  to. 

The  Lord  Chancellor  thought  that  the  balance 
of  evidence  on  the  question  of  intoxication  was  against 
the  Respondent,  and  that  if  it  had  not  been,  and  it  could 

be 

(a)  IJ.  4  PT.  461. 
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be  supposed  that  the  Respondent  bad  the  use  of  his 
faculties  at  the  time,  his  conduct  was  such  as  to  render 
his  remoyal  necessary  on  the  general  ground  of  mis- 
behaviour. His  Lordship  said  he  was  not  influenced 
by  the  conviction  before  the  magistrates,  but  only  looked 
at  the  evidence  now  before  the  Court.  His  Lordship, 
after  referring  to  Re  Pamell,  directed  a  writ  de  coro- 
natore  exonerando  and  a  writ  de  coronatore  eligendo  to 
issue. 


1861. 


In  re 
Ward. 


MARCHIONESS  OF  LONDONDERRY 
V.  BAKER. 

rilHIS  was  an  appeal  from  a  decision  of  Vice-Chan- 
cellor  Stuart,  disallowing  a  plea  to  the  effect  that 
the  question  in  the  suit  had  been  disposed  of  by  the  dis- 
missal of  a  former  bill  after  a  demurrer  to  it  had  been 
allowed. 

The  former  bill  was  filed  on  the  3rd  November,  1860, 
and  the  prayer  of  it  was  that  a  lease  dated  in  April, 
1856,  and  the  counterpart  thereof  might  be  declared  void 
as  against  the  Plaintiff*,  and  might  be  set  aside  and  de- 
livered up  to  be  cancelled,  and  for  an  injunction  against 
proceedings  to  recover  rent  under  it.  Among  the  state- 
ments of  that  bill  were  the  following: — 

Par.  24.  "A  duplicate  or  copy  of  this  deed  of  the  18th 
of  January,  1693,  and  a  copy  or  an  abstract  of  the  said 
indenture  of  the  29th  o{  January,  1718,  were  in  the  pos- 
session of  the  Defendant  or  his  said  solicitors  Messrs. 
Stable  Sf  Deeds  at  the  time  they  were  applied  to  to  pro- 
duce the  documents  relating  to  tbe  title  of  the  Defendant 
to  grant  the  said  lease;  but  they  did  not  produce  them  or 
any  of  them  or  give  any  notice  thereof. 

3  B  2  Par.  25. 


June  10, 11. 

Before  The 

Lords 
Justices. 

Although  a 
plea  of  a  de- 
murrer for 
want  of  equity 
to  one  bill  may 
be  a  good  plea 
to  another,  yet 
where  the 
Plaintiff's 
title  to  relief 
depends,  not 
on  the  con* 
struclion  of  an 
instrument, 
but  on  facts 
and  circum- 
stances, if  the 
allegations  in 
the  two  bills 
are  different, 
such  a  plea 
cannot  be  sus- 
tained. 
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1861.  Par.  25.  "The  Plaintiff  has  also  by  inquiry,  since  re- 

^,  ^^^^'^^^  ceiving  the  said  notice,  ascertained  that  it  is  the  fact  that 
OP  London-  the  present  and  former  lords  of  the  manors  of  Houlby 
DRRRY  j^jjj  JEasington  have  exercised  all  rights  of  ownership 
Baerr.  over  the  sea-shore  up  to  the  cliff  bounding  and  in  front 
of  the  said  estate  of  the  Defendants,  by  taking  wrecks 
thereon  with  the  consent  of  the  receiver  of  the  droits  of 
the  Admiralty  and  by  letting  the  right  of  getting  iron- 
stone, lumps,  ore,  nodules  and  the  jet  and  the  cement 
stone  thereon  by  agreements  with  various  persons  in  suc- 
cession, and  have  received  rents  therefore,  and  that  these 
have  been  collected,  shipped  from  the  said  sea-shore  in 
front  of  the  land  of  the  Defendant,  and  that  the  De- 
fendant has  not  exercised  any  rights  on-  the  sea-shore 
except  for  the  purpose  of  working  the  said  alum  works, 
and  that  in  particular  the  lords  of  the  said  manors  of 
Boulhy  and  Easington  in  October ^  1854,  granted  a  lease 
of  twenty-one  years  to  Mr.  Joknathan  Richardson  of  the 
ironstone  on  the  cliff  of  the  lands  of  the  said  lords  adjoin- 
ing the  said  lands  of  the  Defendant,  and  also  on  and  over 
the  whole  length  of  the  sea-shore,  not  only  opposite  their 
own  lands,  but  opposite  the  lands  and  alum  works  be- 
longing to  the  Defendant,  excepting  only  out  of  the  said 
lease  the  alum  rocks  and  any  interference  with  the  pri- 
vileges of  the  Defendant  in  working  the  same  under  the 
said  deed  of  the  18th  January^  1693,  and  that  neither 
the  Defendant  nor  any  of  his  predecessors  in  estate  have 
since  exercised  any  rights  over  the  sea-shore,  except  in 
respect  of  the  said  alum  works." 

On  the  19lh  of  November,  1860,  the  Defendant  de- 
murred for  want  of  equity,  and  on  December  6th,  1860, 
Vice-Chancellor  Wood  allowed  the  demurrer  with  costs,  but 
gave  leave  to  amend,  and  in  default  of  amendment  in  four- 
teen days  the  bill  to  be  dismissed  with  costs.  There  was 
no  amendment  and  the  bill  was  accordingly  dismissed. 

On 
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On  the  14th  March,  1861,  the  present  bill  was  filed,        1861. 

praying  exactly  to  the  same  effect  as  the  former,  but  con-  .. 

'^    -^     °  ^        ^  ^       ^  '  Marchioneis 

taining  the  following  statements  in  lieu  of  the  corre-    op  London- 
sponding  statements  of  the  former  bill : —  ^  ^  * 

Par.  28.  "  At  the  respective  times  of  the  said  agreement  Baker. 
being  entered  into  and  the  said  lease  being  executed,  the 
defendant  and  his  agents  the  said  Mr.  Foster  and*  Mr. 
Stable  respectively  were  aware  of  the  existence  of  the 
said  indenture  of  the  18th  o{  January y  1718,  and  that  the 
same  showed  that  the  title  of  the  Defendant  to  the  sea- 
shore was  limited  to  the  use  of  it  in  connexion  with  the 
said  alum  works  only,  and  the  Defendant  and  his  said 
agents  respectively  were  fully  aware  of  the  ownership 
claimed  and  the  acts  of  ownership  exercised  over  the 
said  sea-shore  by  the  said  lords  of  the  said  manors, 
and  that  the  Defendant  had  no  right  over  the  said 
sea-shore  except  for  the  purposes  of  the  said  alum 
works ;  but  up  to  the  time  of  receiving  the  said  notice 
and  until  the  Plaintiff  had  made  inquiries  and  obtained 
such  information,  then  as  aforesaid  neither  the  Plaintiff 
nor  any  of  her  agents  had  any  notice,  either  actual  or 
constructive,  that  the  Defendant  was  not  entitled  to  grant 
to  the  Plaintiff  a  right  over  the  said  sea-shore  to  con- 
struct a  harbour  or  jetty  there  for  the  purpose  of  working 
the  said  ironstone  as  aforesaid,  and  the  Plaintiff  and  her 
said  agents  respectively  believed  that  the  said  Defendant 
had  agreed  to  grant  such  right  and  was  entitled  to  make 
such  grant  of' the  sea-shore  accordingly,  and  the  fact  of 
such  last-mentioned  belief  on  the  part  of  the  Plaintiff  and 
her  agents  respectively  was  well  known  to  the  Defendant 
and  his  said  agents  respectively.** 

Par.  34.  "The  Defendant  agreed,  as  hereinbefore  men- 
tioned, to  grant  a  lease  to  the  Plaintiff  of  the  ironstone, 
together  with  right  over  the  said  sea-shore,  so  as  to 
enable   the   Plaintiff  to  construct  a  harbour  or  jetty 

thereon 
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1861.        thereon  for  the  purposes  required  by  her  as  aforesaid; 
^."^^^^^^^       and  at  the  respective  times  of  entering  into   the   said 

MaRCBIONEM  iTx/.! 

OP  London-  agreement  and  executing  the  said  lease,  the  Defendant 
DBRRT  ^^^  i^jg  ggj  j  agents  respectively  well  knew,  as  is  the  fact. 
Baker.  that  a  lease  of  the  ironstone  without  such  power  to 
construct  a  harbour  or  jetty  would  be  without  value  to 
the  plaintiff;  and  at  such  respective  times  the  said  De- 
fendant and  his  agents  the  said  Mr.  Foster  and  Mr. 
Stable  respectively  knew  of  the  said  agreement,  and 
also  knew  that,  notwithstanding  the  same,  the  Defendant 
had  no  title  to  the  said  sea-shore,  except  for  the  purpose 
of  working  the  said  alum  works  as  aforesaid,  and  that 
he  had  no  title  whatever  to  grant  to  the  Plaintiff  a  right 
to  construct  a  harbour  or  jetty  on  the  said  sea-shore  for 
the  purposes  aforesaid,  saving  only  the  rights  of  the 
Admiralty  or  Crown  to  restrict  the  construction  thereof." 

To  this  second  bill  the  Defendant  pleaded  that  on 
the  3rd  day  of  November,  I860,  and  before  the  filing  of 
the  second  bill,  the  Plaintiff  filed  her  former  bill^  which 
was  set  out  verbatim  in  the  plea.  And  the  plea  averred 
that  on  the  15th  of  November,  1860,  and  before  tlie  filing 
of  the  second  bill,  the  Defendant  duly  appeared  to  the 
former  bill.  And  that  on  the  19th  of  November,  1860, 
and  before  the  filing  of  the  second  hill,  the  Defendant 
duly  filed  his  demurrer  to  the  whole  of  the  former 
bill ;  and  that  by  the  said  demurrer  he  for  cause  of 
demurrer  showed  that  the  Plaintiff  had  not  by  her 
former  bill  stated  any  case  which  entitled  her  in  a  Court 
of  Equity  to  any  relief  or  discovery  in  respect  of  the 
matters  therein  alleged,  or  any  of  them.  The  plea 
alleged  the  allowance  of  the  demurrer  and  the  leave  to 
amend,  and  that  no  amendment  had  been  made,  and 
that  the  time  within  which  the  Plaintiff  was  at  liberty  to 
amend  her  said  bill  had  expired  long  before  the  filing  of 
the  second  bill,  and   that  in  pursuance  of  the  order 

of 
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of  tba  6th  of  Zkctmber^  1860,  unci  in  di&fauU  AP  f^fore-^       1881  • 
said  pf  amendooeot^  and  before  tfue  filing  of  the  se^nd  w  ^^, 
billy  the  former   bill  stood  disiaiQsed  without  fiijrther    of  I<.oiiooh- 
order  with  coets  to  be  taxed  by  the  Ta^f^ing  Master,  and       "^^' 
that  the  la^t-'-mentioned  costs  and  the  epst^  of  the  faid      QAaia. 
demurrer  were  duly  taxed    before    the  filing  of   ih» 
second  bill^  and  th^t  the  Court  upon  the  said  demurrer 
decided  upon  the  naerits  of  the  question  between  the 
Plaintiff  and  Defendant,  and  that  the  order  of  the  6th 
day  of  JDecembeTf  1860,  determined  the  rights  of  the 
Plaintiif  and  Defendant  in  respect  of  the  matter  which 
the  said  bill  of  the  3rd  day  of  November,  1860,  was  fof. 
And  the  plea  further  averred  that  the  second  bill  was  for 
the  same  ipatter  as  the  matter  which  the  said  bill  of  the 
8rd  d^y  of  November,  1860,  was  for,  and  that  the 
dociiiiMSBt  alleged  and  set  fprtb  in  the  paragraph  num- 
bered 9  of  the  second  bill,  and  therein  called  the  dr^ 
agreement,  was  the  same  document  aa  was  aUeg^  and 
set  forth  in  the  paragraph  numbjsred  9  of  the  former 
bill,  and  that  the  document  alleged  and  stated  in  the 
paragraph  nuopbered  21  of  the  6ec<H)d  bill  was  the  smo^e 
document  as  was  alleged  and  s^  forth  in  the  paragraph 
numbered  18  of  the  former  bill. 

On  the  ^rd  of  May  the  plea  was  he^d  before  the 
Vice-Chancellor  Stuart,  who  overruled  it,  on  the  ground 
that  it  was  not  properly  framed.  The  case  is  reported 
in  the  3rd  volume  of  Mr.  GiffarcTs  Reports  (a). 

Mr.  Rolt  and  Mr.  Marten  for  the  Appellant. 

The  Court  upon  demurrer  clearly  decided  upon  the 
merits  and  determined  the  rights  of  the  Plaintiff  and 
Defejidant  in  respect  of  the  matter  which  the  bill  was 
for.     The  present  bill  is  for  the  same  matter  as  the 

former 
(a)  Fage  128, 
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1861.  former  bill.  The  documents  sought  to  be  set  aside 
^^^"^^^^^^  in  the  two  bills  are  identical,  and  the  dismissal  upon 
OP  London-  the  merits  of  the  former  bill  is  a  good  plea  to  a  new 
DERRT  jjjji  f^j.  ^jjg  g^jj^g  matter.  The  subject  of  both  is  the 
Barer.  same.  The  relief  sought  is  the  same,  and  the  ground 
of  relief,  viz.  defect  of  title  and  misrepresentation,  is  the 
same.  A  short  test  is  this: — would  the  Court  have 
allowed  the  two  suits  to  proceed  at  the  same  time  ? 
Cooper  V.  Lewis  (a) ;  Henderson  v.  Cook  (ft)  ;  Miifi 
Plead,  (c).  The  case  could  not  have  been  heard  more 
favourably  for  Plaintiff,  if  the  Defendant  had  gone  into 
evidence,  because  it  is  impossible  to  conceive  anything 
more  favourable  to  the  Plaintiff  than  to  admit  his  case 
as  he  states  it.  The  case  on  evidence  must  have  been 
restricted  to  the  case  made  by  the  bill.  If  the  Plaintiff 
had  gone  into  evidence  the  bill-must  have  been  dismissed 
at  last,  and  the  Defendant  might  have  been  deprived  of 
costs  if  he  had  gone  into  evidence  instead  of  demurring; 
Hollingsworth  v.  Shakeshaft  (d).  A  dismissal  upon  the 
allowance  of  a  general  demurrer  must  be  considered 
equivalent  to  a  dismissal  after  going  into  evidence. 
There  are  three  kinds  of  dismissals : — 

1.  For  want  of  prosecution,  or  at  Plaintiff's  request 

before  setting  down,  i.e.  before  the  Court  is  seised 
of  the  case. — These  we  admit  cannot  be  pleaded. 

2.  After  setting  down  at  Plaintiffs  request,  or  upon 

Plaintiff's  default  at  hearing. — Dismissals  of  this 
kind  may  be  pleaded;  Gen.  Ord.  xxiii.  r.  13, 
and  seer.  22,  p.  81. 

3.  Afler  hearing. — These  may  be  pleaded;  Mitfard 

on  Pleading  (e);  TotkilVs  Proceedings  of  the 
High  Court  of  Chancery  (/). 

They 

(a)  2  Phil.  178;  tee  179,  181.  (d)  14  Bean.  492,  496. 

(6)  4  Dr.  306;  tee  314.  (c)  Paget  278,  279. 

(0  Paget  243,  255.  (/)  Paget  41, 47,  60,  52,  53. 


CASES  IN  CHANCERY. 


707 


They  also  referred  to  Young  v.   Keighly{d)\    Prax 

Cur,  Cancell.  1725;  Hodgson  v.  Ball  {b);  Partington 

V.  Reynolds  (c) ;   Partridge  v.  Usbome  (rf)  ;    Bainbrigge 

V.  Baddeley(e)\    Toulmin  v.  Copland(f);    Tarleton  v. 

Hornbey{g);   Behrens  v,  Sieveking  {h) ;    The  Attorney" 

General  v.  Cradoch  (i) ;  Rutland  v.  £ren<  (*) ;  Cornell 

V.  TFarren  (Z). 

Mr. 


(a)  16  Fef.  348. 
(h)  1  PA.  177. 
(c)  4  Drew.  253. 
((/)  5  Ruu.  195. 
(0  2  PA.  705. 
(/)  Id.  711. 
(g)  1  F.  4  C.  333. 
(A)  2  3fy/.  ^  C.  602. 
(i)  8  Sim.  466. 

(it)  PincA,  124.    The  follow- 
ing case  was  also  referred  to : — 

Wellimos  V,  Wellinos. 
MartU,  28  Feb.  L. 
At  the  Rolls  Chapel,  -v  Reg.  lib. 
new  number  then  >  B.  1674, 
270.  3fo.263,B. 

The  matter  upon  the  Plaintiff's 
bill  and  the  Defendant's  plea  put 
in  thereunto  coming  this  present 
day  to  be  heard  before  the  Right 
Honourable  the  Lord  Keeper,  &c. 
iu  the  presence  of  counsel  learned 
on  both  sides.  The  scope  of  the 
Plaintiff's  bill  being  supplemental 
to  a  former  bill  exhibited  against 
the  Defendants  in  1671,  which 
was  to  discover  an  agreement 
alleged  to  have  been  made  be- 
tween Edward  Wellingi,  the  new 
Plaintiff's  father,  and  the  Defend- 
ant Samuel  for  settling  of  the 
lands  in  question  upon  the  Plain- 


1861. 

Marcbiombss 
of  lomdom- 

DERRT 
V. 

Bakbe. 


tiff's  father  and  his  heirs,  and  the 
Plaintiff  by  this  new  bill  endea- 
vouring to  discover  whether  the 
consideration  money  alleged  was 
really  paid  by  the  Defendant  JoAa 
or  not,  and  whether  the  Defendant 
JoAn  had  notice  of  the  said  agree- 
ment before  his  pleaded  purchase, 
and  that  the  Plaintiff  may  be  at 
liberty  to  examine  iu  case  the  said 
matters  be  denied. 

The  Defendants  for  the  plea 
thereunto  say  that  the  purchase 
made  by  John  and  the  considera- 
tion for  it  was  in  issue  in  the  for- 
mer cause,  and  witnesses  were 
examined  thereto,  and  in  case  the 
Plaintiffs  omitted  to  examine  to 
the  real  payment  of  the  considera- 
tion money  or  to  the  nature  of  the 
agreement  before  the  purchase  or 
to  any  other  matters  proper  to  be 
examined  to  in  the  other  cause,  it 
was  through  the  Plaintiff's  own 
default,  and  it  is  against  the  course 
and  practice  of  the  court  after 
publication  and  the  hearing  of  the 
cause  to  admit  a  new  examina- 
tion of  witnesses  to  the  same 
matters. 

But  the  Plaintiff^i  counsel  in- 
sisted the  Plaintiff  was  an  infant, 
and  the  pleaded   purchase   was 


(0  PincA.  239. 
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1861. 

Marchioness 
OF  London- 
derry 

V. 

Bakkr. 


Mr.  Malin$,  Mr.  71  Stevem  and  Mr.  Lanffwariky,  who 
appeared  for  tha  Plaintiff,  were  opt  called  on. 

TTie  Lord  Justice  Knight  Bruce. 

I  aasume  in  Eavour  of  the  DeFendanti  but  wUhoul  de-^ 
ciding  it,  that  the  order  made  by  the  Vice-ChaQcellor 
Sir  W.  P.  Wood,  upon  the  demurrer,  is  equivalent  to  a 
dismissal  of  the  bill  at  the  hearing  upon  the  merits.  For 
the  purpose  of  the  argument  let  it  be  so.    Then  arises  the 

question 


fraudulently  contrived  between 
the  Defendants,  being  father  and 
son,  to  defeat  the  Plaintiff,  and 
that  the  point  of  notice  is  the  chief 
matter  now  in  question,  and  that 
it  was  not  so  much  as  mentioned 
in  the  former  bill. 

His  Lordship  thereupon,  and 
upon  debate  of  the  matter,  and 
upon  hearing  what  was  alleged  on 
either  side,  for  as  much  as  notice 
was  not  in  issue  in  the  former 
cause,  doth  think  fit  and  for  order 
that  the  said  plea  as  to  that  paj- 
bient  be  overruled,  and  that  the 
Defendant  John  shall  answer  as 
to  the  point  of  notice  only,  but 
not  to  the  consideration  or  pay- 
ment of  the  purchase-money,  and 
this  to  be  without  costs  on  either 
side. 

The  following  is  the  note  of  the 
cast  in  the   Registrar's  minute 
book:— 
Wrllings  -^ 

V.  >  Lord  Keeper. 

Wbllinos  ^ 

MartU,  23  February,  1674. 

Keek — A  charge  in  the  bill  for 

a  supplementall  answer  and  do 


charge  in  our  plea  that  the  same 
thing  and  question  in  the  former 
cause.  Whitlnvk  —  Do  charge 
that  no  settlement  made  without 
the  agreement  in  1658,  and  the 
bill  is  to  discover  the  point  of 
notice. 

Mr.  Solicitor — ^The  notice  to 
John  is  the  equity  of  our  bill. 
Sir  JoAfi  Churchill — Have  pleaded 
that  their  purchase  and  the  pay- 
ment of  the  money  in  issue  and 
examined  to  in  the  other  cause. 
Keck — There  was  as  much  occa- 
sion to  draw  the  matter  of  notice 
in  question  in  the  former  suit  as 
now,  and  the  payment  of  the 
money  u  now  at  peace. 

Lord  Keeper  —  Notice  was 
not  in  question  in  the  former 
cause,  and  there  seems  to  b^  a 
collusion,  and  therefore  must 
answer  as  to  the  notice  of  their 
agreement  only  and  no  further, 
without  costs. 

Usually  the  entry  is  struck 
through  when  the  order  is  drawn 
up,  and  the  entry  is  not  here 
struck  through;— see  the  order, 
however,  in  the  registrar's  book. 


CASES  IN  CHANCERY.  709 

question  whether  the  twenty-eighth  and  the  thirty-fourth        1861. 
paragraphs  of  the  second  bill  carry  the  Plaintiff's  case  ,,^''^'*^^^^ 
in  point  of  allegation  of  material  fact  importantly  further    of  Lomdov* 
than  the  twenty-fourth  and  the  twenty-fifth  paragraphs        ">«**^ 
of  the  earlier  bill^  and  I  am  of  opinion  that  it  is  quite       Ba&bb. 
consistent  with  the  truth  of  every  allegation  contained  in 
the  former  bill,  and  the  insufficiency  of  those  allegations 
to  support  a  decree,  that,  upon  establishing  the  facts  and 
the  alleged 'facts  stated  in  the  second  bill,  there  would 
be  a  title  to  relief.     The  words  "  fraud"  and  "  conceal- 
Hient"  are,  I  agree,  not  used  in  the  second  bill,  nor  is  it 
necessary  to  use  harsh  terms ;  but  there  is  in  the  second 
bill  language  equivalent  to  a  charge  of  fraud  and  con* 
cealment  against  the  lessor  (the  Defendant)  and  against 
his  agents,  at  which  result  we  cannot  arrive  merely  from 
the  "  gentle  "  (if  I  may  use  the  expression)  and  ''  alter- 
native** (if  agahi  I  may  also  use  that  expression)  state- 
ments alone  contained  upon  the  subject  in  the  former 
bill.     I  am  of  opinion,  therefore,  that  this  plea  was 
correctly  overruled,   and  the  plea  itself  is  manifestly 
without  foundation. 


The  Lord  Justice  Turner. 

I  may  perhaps  be  excused  for  having  thought  yester- 
day that  the  plea  of  a  dechurrer  allowed  to  a  bill  for 
want  of  equity,  whether  accompanied  or  not  accom- 
panied by  an  order  to  dismiss  the  bill,  was  not  a  good 
plea,  for  no  instance  has  been  cited  at  the  bar  of  any 
such  plea  having  been  ever  allowed.  Lord  Becksdals 
does  not  state  (notwithstanding  what  he  says  upon  the 
subject)  any  authority  for  that  passage  in  his  work,  on 
which  so  much  reliance  has  been  placed.  It  is  very 
much  his  habit,  when  there  are  cases  decided  on  the 
point  of  which  he  is  treating,  to  refer  to  those  cases ; 
but,  in  this  instance,  I  do  not  observe  that  he  refers  to 

any. 
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1861.       any.     After  reading,  however,  the  very  high  authority 

^^^^'^^^      of  Lord  Redesdale  upon  this  point  of  pleading,  I  cer- 

OF  London-    tainly  do  not  mean  to  go  to  the  length  oi  saying  that  m 

Dt«RY        UQ  ^j^gg  could  a  plea  of  demurrer  allowed  for  want  of 

Barer.       equity  to  one   bill  be   held   a   good   plea   to  another. 

There  may  perhaps  be  cases  in  which  such  a  plea  might 

be  held  to  be  a  good  plea ;  but  in  all  cases  of  pleading, 

as  in  all  other  cases,  the  circumstances  under  which  the 

point  arises  must  be  considered. 

As  an  instance  of  the  case  perhaps,  in  which  the  plea 
of  a  demurrer  allowed  for  want  of  equity  to  a  bill  might 
be  a  good  plea  to  another  bill,  we  may  take  this:  Sup- 
pose a  man  files  a  bill,  resting  entirely  upon  the  con- 
struction of  a  will,  and  alleges  a  title  under  that  will,  his 
title  being  wholly  unaffected  by  any  collateral  circum- 
stances whatever,  and  the  Court,  upon  a  demurrer  being 
filed  to  that  bill,  allows  the  demurrer,  affirming  therefore 
that  the  Plaintiff  had  no  title  under  the  will ;  then  sup- 
pose the  Plaintiff  files  another  bill  in  another  branch  of 
the  Court,  or  in  the  same  branch  of  the  Court,  resting 
precisely  on  the  same  title,  and  the  Defendant  pleads  as 
in  this  case,  it  may  be  that  in  a  case  of  that  description 
the  plea  of  the  demurrer  allowed  to  the  first  bill  might 
be  a  good  plea  to  the  second. 

But  we  must  consider  how  different  is  the  case  if 
the  title  of  the  Plaintiff,  instead  of  depending  upon  the 
construction  of  a  particular  instrument  upon  which  the 
Court  must  necessarily  have  pronounced  its  opinion 
at  the  time  of  the  hearing  of  the  demurrer  on  the 
first  bill— if,  I  say,  the  title  of  the  Plaintiff  does  not 
depend  upon  that  question  of  construction,  but  does 
depend  on  other  facts  and  circumstances.  For  if  there 
be  a  question  depending  on  the  facts  and  circumstances 
of  title,  independently  of  the  construction  of  any  par- 
ticular 
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ticular  instrument,  the  title  of  the  Plaintiff  will  vary  ac- 
cording to  the  facts  and  circumstances  which  are  alleged 
and  contained  in  the  bill.     I  think  that  this  view  derives    orYoMDOM- 
considerable  force  from  the  nature  of  a  demurrer,  and        »*"* 
the  allegations  of  a  demurrer,  to  a  bill  for  want  of  equity.       Bakes. 

What  then  are  the  allegations  of  this  demurrer? 
The  demurrer  is  very  accurately  drawn,  and  fully  con- 
firms my  recbllection  as  to  the  forms  of  a  demurrer 
for  want  of  equity :  *'  By  the  said  demurrer  I  demur 
to  the  bill,  and  for  cause  of  demurrer  show  that  the 
Plaintiff  has  not  by  her  last-mentioned  bill  stated  any 
case  which  entitles  her  in  a  Court  of  Equity  to  any 
relief  or  discovery  in  respect  of  the  matters  therein 
alleged  or  any  of  them.'*  The  allegation  therefore  is, 
that  the  Plaintiff  has  not  by  her  bill  stated  any  case 
entitling  her  in  a  Court  of  Equity  to  any  relief;  that  is 
to  say,  that  the  case  made  on  the  bill  is  not  such  a  case 
as  entitled  the  Plaintiff  to  relief. 

The  Plaintiff  files  another  bill,  stating,  new  facts  and 
new  circumstances  and  another  case,  and  the  whole  issue 
which  arises  on  the  one  bill  and  on  the  other  is,  whether 
the  facts  and  circumstances  which  are  stated  in  the  new 
bill  do  or  do  not  amount  to  a  statement  of  a  case  which 
entitles  the  Plaintiff  to  relief  in  equity.  That  therefore  is 
the  point  which  the  Court  has  to  decide.  It  does  not 
decide,  when  it  decides  upon  the  demurrer,  that  the 
Plaintiff  has  under  no  state  of  circumstances  any  right  to 
relief;  but  it  decides  on  the  demurrer  simply  the  question 
whether,  upon  the  facts  stated  in  the  bill  demurred  to, 
there  is  or  is  not  title  shown  to  the  relief  prayed.  If  the 
facts  and  circumstances  contained  in  one  bill  be  different 
from  the  facts  and  circumstances  contained  in  the  other, 
the  decision  on  the  one  bill  can  be  no  guide  to  the 
decision  on  the  other. 

Now 
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1861.  Now  that  brings  my  attention  to  the  precise  terms  in 

.^^"^•^"^^  which  Lord  Redesdale  expresses  himself  in  that  pari 
OF  LoN0oifw  of  ms  work  which  has  been  cited  m  the  present  argu- 
DBRRt  menu  He  says  (p.  ^65),  "A  demurrer  being  frequently 
Baksk.  on  matters  of  form  is  not  in  general  a  bar  to  a  new 
bill ;  but  if  the  Court  upon  a  demurrer  has  clearly 
decided  upon  the  merits  of  the  question  between  the 
parties,  the  decision  may  be  pleaded  in  bar  of  another 
suit," — That  is  where  the  Court  has  decided  upon  the 
merits  of  the  question  between  the  parties.  Therefore, 
what  is  the  question  between  the  parties?  Why, 
the  question  between  the  parties  in  the  one  case  is, 
whether  the  one  particular  bill  states  a  case  for  relief 
in  a  Court  of  Equity.  The  question  is  difierent  when 
you  come  to  a  second  bill  stating  a  different  case ;  it  is, 
therefore,  not  a  decision  upon  the  same  question.  It  is 
diflferent  from  the  case  to  which  I  have  alluded,  where 
the  Plaintiff  might  file  his  bill  on  the  construction  of  a 
will,  when  the  title  must  depend  upon  the  same  question, 
and  can  be  governed  by  no  other  circumstances.  There, 
the  question  depends  upon  the  allegations  in  the  second 
bill. 

I  agree  with  my  learned  Brother  that  it  is  impos- 
sible not  to  see  that  there  are  allegations  in  the  second 
bill  which  are  different  from  those  contained  in  the 
original  bill,  to  which  the  demurrer  was  allowed.  I 
think  that  this  is  a  mere  experiment  to  try  to  alter  the 
practice  of  the  Court  on  the  subject,  and  that  therefore 
this  appeal  must  be  dismissed  and  with  costs. 
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KNOWLES  V.  GREENHILL. 
HEATH  V.  GREENHILL. 

Jwu  12. 

His  was  an  application  on  the  part  of  an  Appellant    Before  The 

that  a  petition  for  re-hearing  might  be  received  on     Chanceliar 

a  certificate  signed  by  one  counsel  only,  the  case  having        ^^^^ 

been  argued  by  one  counsel  in  the  Court  below,  and  the      and  The 

Lords  Jus- 


T 


TICCS. 


subject-matter  in  contest  being  only  £200  Consols. 

.  .  ,     Certificate  of 

Mr.   Woodroffe,  in  support  of  the  application,  said  counsel  for 

that  the  Consolidated  Orders  were  silent  as  to  the  signa-  ][||o^^"fo  y^ 

ture  by  counsel,  but  that  the  practice  had  always  been  signed  by  one 

to  require  two  counsel  to  certify,  and  this  wad  referred  *^°"""*  ^^  y* 

to  in  the  Order  of  the  3rd  of  March,  1697. 

Tfieir  Lordships  ordered  the  petition  to  b^  recttv^d. 


In  the  Matter  of  THE  CARDIFF  AND  CAER- 
PHILLY IRON  COMPANY,  LIMITED. 

OLEDH ILL'S  CASE. 


June  29. 


npHlS  was  an  appeal  by  the  Official  Liquidator  of    Before  The 

the  above  company  from  the  decision  of  Mr.  Com-        *,^gg  ^^' 

missioner  Fonhlanque  on  the  18th  May  last,  removing  where  an  ap- 

the  name  of  the  Respondent,  James  Tidswell  Gledhill,  plicant  for 
g,  .  shares  in  a 

from  the  list  of  contributories.  company,  who 

had  paid  a 

The  company  was  established  in  September,  1859,  for  f^P^*'^^"^ 

the  accept  shares 
when  allotted, 
wrote  to  the  company  before  tdtotm^nt  revoking  hit  apt>lic&th>n:«^flf^,  that  he  ought 
not  to  be  on  the  lict  of  contribilUriet. 
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1861.        the  purpose  of  erecting  works  and   machinery  for  the 

)^S^    -  manufacture  and  sale  of  pig  iron  and  fire-bricks,  and  for 

Thi  Cardiff   winning  and  selling  fire-clay,  coal,  iron   ore  and  other 

AMD  Caer-     mineral  products  from  mines  and  lands   situate  in  the 

parishes  of  Llandrissant  and  Eghoysselan  in  Glamorgan- 

shire. 


FHiLLY  Iron 
Company 

LmiTBD. 

Olbdhill's 
Case. 


On  the  18th  of  June,  1860,  the  Respondent  signed 
and  sent  to  the  secretary  of  the  company  the  following 
letter  :— 

"Sir,  '*J^une  18th,  1860. 

"  Enclosed  is  50/.,  with  an  application  for  shares  in 
your  company.  Your  interest  in  procuring  the  same 
will  oblige, 

"Sir,  your  obedient  servant, 
"J.  W.  Towers,  "  (Signed)     ^as.  T.  GledkUL" 

"  Secretary,  &c." 

The  application  for  shares  referred  to  in  the  letter  was 
as  follows : — 

"  Application  for  shares. 

"  To  the  directors  of  the  Cardiff  and  Ccterphilly  Iron 
Company,  Limited. 

"  Gentlemen, 

"  Having  paid  50Z.  to  your  bankers,  I  request  you 
will  allot  to  me  fifty  shares  in  the  Cardiff  and  Caerphiily 
Iron  Company,  Limited,  or  any  less  number,  which  I 
hereby  accept,  subject  to  the  regulations  of  the  company 
contained  in  the  registered  memorandum  and  articles  of 
association ;  and  I  hereby  further  request  you  to  enter 
my  name  in  the  register  of  shareholders  of  the  company 
for  such  number  of  shares  as  may  be  allotted  to  me. 

''  James  TidsweU  OledAUl.^ 


The  Respondent  enclosed  in  his  letter  a  cheque  upon 
the  London  and  Westminster  Bank  for  60/. 

On 


CASES  IN  CHANCERY.  715 

On  the  22ni  oiJune,  1860,  the  secretary  wrote  and       1861, 

sent  to  the  said  James  Tidstcell  GUdhill  a  letter  of  that  _  ^^^    - 

IntbeMatterof 
date,  which  was  as  follows : —  '  The  Cardiff 

"  Cardiff  and  Caerphilly  Iron  Company,  Limited^       phillt  Iron 
"  Cannon  House,  Queen  Street,  London,  E.C.     ^^^^^^J 

"  Secretary's  OflSce.  Oledbill's 

Cabs. 
"Sir,  "  22nd  Jwwe,  1860. 

"  I  beg  to  acknowledge  the  receipt  of  your  cheque  fof 

50/.  and  application  for  fifty  shares  in  this  company,  the 

bankers'  receipt  for  which  1  beg  herewith  to  forward 

you. 

"  I  am,  Sir,  your  obedient  servant, 

"  (Signed)    John  W.  Towers, 

««/.  T.  Qledhill,  Esq/'  "  Secretary." 

The  bankers'  receipt  referred  to  enclosed  in  the  fore- 
going letter  contained  the  following : — 

"  After  the  allotment  this  part  will  be  exchanged  for 
share  certificates." 

The  petition  stated  that  fifty  shares  in  the  said  com- 
pany were  on  the  19th  day  of  September,  1860,  duly 
allotted  to  the  Respondent  in  compliance  with  his  letter 
of  request,  that  no  application  was  made  by  him  for 
share  certificates  in  exchange  for  his  letter  of  allotment, 
and  that  his  name  was  entered  in  the  register  of  share- 
holders of  the  company  under  the  name  of  "  Gledhill,*^ 
as  the  holder  of  fifty  shares  numbered  respectively 
5,193  to  5,242;  but  that  previously,  on  the  21st  day  of 
July,  1860,  before  any  allotment  was  made  to  him,  he 
wrote  and  sent  to  the  secretary  of  the  company  the  fol- 
lowing letter : — 

"  Neptune  Hotel,  Liverpool, 

"Sir,  '^Ji</y2l8t,  1860. 

"  From  circumstances  which  have  transpired  since  I 

sent  in  an  application  for  fifty  shares  in  the  Cardiff  and 

Vol.  Ill— 6.  3C  D.F.J.     Caerphilly 
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1861  •  Caerphilly  Iron  Company^  Limited,  I  shall  not  be  enabled 
T  tiTxT^  ftf  '^  ^^^^P^  ^'^^"^  ^^^  P^y  future  calls ;  I  therefore  request 
The  CARDiFr  that  you  will  lay  this  before  the  board  of  directors^  and 
ph^lltIb^o  ^^^'***^  *^®™  t°  cancel  ray  application  and  return  me  a 
cheque  for  50/.,  the  amount  of  deposit  already  paid,  by 
return.     Please  to  address  us  at  head  or  afterwards  to 

my  residence. 

"  Yours,  &c., 

f'J.  W.  Towers,  "(Signed)    Jos.  T.  Gledhill.'' 

'*  Secretary." 


Company 

LXMITBD. 

Olkdbill's 

CAtR. 


On  the  18th  of  August,  1860,  the  secretary  of  the 
company  answered  as  follows : — 

"Sir, 

"I  yesterday  laid  before  my  board  your  several  notes. 
I  am  directed  by  my  directors  to  inform  you  that^  as 
they  are  acting  as  trustees  for  the  general  body  of  share- 
holders, they  have  not  the  power  to  comply  with  your 

request. 

"  Yours  obediently, 

"(Signed)    J.  W.  Towers, 

"Secretary.** 

On  the  18th  October  the  petition  to  wind  up  the  com- 
pany was  presented,  and  on  the  1st  November  the  order 
to  wind  it  up  was  made. 


Mr.  Selioyn  and  Mr.  Doria  in  support  of  the  appeal. 
The  agreement  to  accept  shares  when  allotted  was  a  com- 
plete acceptance ;  Birch's  Case  (a) ;  Cookney's  Case  (&) ; 
Whittefs  Case  (c) ;  Yelland's  Case  (d) ;  Ayres  Case  (e)  ; 
19  ^  20  Vict.  c.  47,  and  20  ^  21  Vict.  c.  14. 

Mr. 


(a)  2  De  G.  4*  X  10. 
(6)  Z  De  G.  1^  J.  170. 
(c)  2DcO.^J.  577. 


{d)  5  DeO.Sf  S.  395. 
(0  25  Beav.  513. 
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Mr.  Bacon  and  Mr.  Bagley,  for  the  Respondent^       1861. 
referred  to  Brunswick  Company  v.   Muggeridge  (/) ;      ^^JJ^^ 
Wolverhampton  Company  v.  Hawksford (g);  Irish  Peat  TnECARDiFr 
Company  v.  Phillips  (A).  fwlltYew 

COMPAHT 

Limited. 

Glbdhill's 
Case. 


Mr.  Doria  in  reply. 
The  Lord  Justice  Knight  Bruce. 


I  am  of  opinion  that  there  was  no  acceptance  by  the 
directors  of  Mr.  GledhilFs  application  for  an  allotment 
of  shares,  and  as  in  fact  no  allotment  was  made  before 
Mr.  GledhilVs  letter  of  the  21st  Jw/y,  1860,  by  which 
he  withdrew  his  application,  he  was  quite  in  time  to 
withdraw  it,  and  it  was  perfectly  competent  for  him  to 
do  so.  He  has  therefore  never  been  a  shareholder  in 
the  company,  and  his  name  has  been  properly  removed 
from  the  list.  The  appeal  must  therefore  be  dismissed, 
and  the  Respondent  must  have  his  costs  paid  by  the 
Official  Liquidator.  The  Commissioner  will  deal  with 
these  costs  and  with  those  of  the  Official  Liquidator  as 
he  may  think  proper. 

The  Lord  Justice  Turner  concurred. 


(J)^H.if  N.  160. 
(g)  7  C.  B.  (2^.  S.)  795. 


(h)  7  Jur.(N.S.)  il3. 


3C2 
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July  18,  25. 
Aug.  4. 
Nov.  2. 

Before  T^ 

Lard 
Chancellor 

Lord 
Campbell. 

There  being 
no  fiduciary 
relation  be- 
tween vendor 
and  a  pur- 
chaser, the 
purchaser  is 
not  bound  to 
disclose  any 
fact  exclu- 
sively within 


WALTERS  V.  MORGAN. 

npHIS  was  an  appeal  from  the  dismissal  by  Vice-Chan- 
cellor  Wood  of  a  bill  for  specific  performance.  The 
Plaintiff  William  Walters  had  been  a  master  marinefy 
but  afterwards  became  a  brickmaker  at  7Vn5^,  and  the 
Defendant  Thomas  Morgan  was  a  retired  draper,  formerly 
residing  at  King's  Cross, 


The  agreement  was  dated  the  9th  December,  1857| 
and  made  between  the  Plaintiff  and  Defendant  ;  and 
thereby  the  Defendant  agreed  to  grant  to  the  Plaintiff 
hrsTn^wIedge  ^^^  ^^®  Plaintiff  agreed  to  take  of  the  Defendant  for 
which  might  one  whple  year  from  the  day  of  the  date  of  the  agree- 
ment the  right  of  digging,  searching  for  and  carrying  off 
from  land  of  the  Defendant  in  Pembrokeshire  described 
in  the  agreement  all  and  all  manner  of  stone,  sand, 
minerals  and  clay  in  or  upon  those  lands,  and  the  Plain- 
tiff agreed  to  pay  to  the  Defendant  for  such  grant  the 
full  sum  of  Sd,  per  ton  weight  of  S,8801bs.  for  stone, 
rock  or  sands  and  minerals  carried  from  the  premises, 
and  the  full  sum  of  4<f.  per  ton  weight  of  2,880  lbs.  for 
all  clays  worked  or  so  carried  off;  and  it  was  further 

thereby 


be  expected  to 
influence  the 
price  of  the 
subject  to  be 
sold.     Simple 
reticence  does 
not  amount  to 
legal  fraud, 
but  a  word 
or  gesture 
intended  to 
induce  the 
vendor  to  be* 
lieve  in  the 
existence  of  a 


non-existmg 

fact,  which 

might  influence  the  price  of  the  subject  to  be  sold,  would  be  sufiicient  ground  for  a 

court  of  equity  to  refuse  a  decree  of  specific  performance,  and  so,  ijbrtiorif  would  any 

contrivance  on  the  part  of  the  purchaser,  better  informed  than  the  vendor  as  to  value, 

to  hurry  the  vendor  into  an  agreement  without  giving  him  an  opportunity  of  being 

fully  informed  on  that  subject,  or  taking  advice  as  to  the  terms  of  the  bargain. 

Where  therefore  an  intended  lessor  and  lessee  of  minerals  were  in  the  above 
position  as  to  knowledge,  and  the  intended  lessee  brought  to  the  lessor  a  lease  ready 
pre)iared,  without  previous  negotiation  as  to  the  details  of  it,  and  induced  the  latter 
to  sign  it,  saying  he  might  trust  to  the  proposed  lessee  for  making  a  fair  allowance  if 
the  minerals  turned  out  more  valuable  than  was  supposed : — Held,  that  aliill  for  specific 
performance  filed  by  the  intended  lessee,  oflerins  to  make  a  fair  extra  allowance,  could 
not  be  sustainedi  and  its  dismissal  was  confirmed  on  appeal 


Waltees 
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thereby  agreed  that  at  the  option  of  the  Plaintiff  Walters  1-861  • 
the  Plaintiff  might  take  and  the  Defendant  would,  at  the 
expiration  of  twelve  months,  grant  to  the  Plaintiff  a  lease 
for  a  term  of  twenty-one  years  renewable,  to  commence  Moeoah. 
from  Christmas^  1858,  such  lease  to  contain  a  covenant  on 
the  part  of  the  Plaintiff  to  pay  the  Defendant  the  said  rate  ■ 
per  ton  royalty  and  all  usual  covenants ;  and  furtlier,  the 
Defendant  agreed  to  grant  sufficient  lands  on  which  the 
Plaintiff  might  erect  buildings  and  offices  for  the  works 
he  might  require  during  the  term  of  his  lease,  at  no 
increased  rental,  provided  such  land  should  not  exceed 
in  quantity  one  acre;  and  the  Plaintiff  agreed,  that  if 
he  should  not  require  the  lease,  he  would,  at  the  expi- 
ration of  twelve  months,  leave  all  holes  and  diggings 
which  he  should  make  sound  and  properly  filled  up. 

In  the  month  o£  July,  1858,  the  Plaintiff's  solicitor 
forwarded  to  the  Defendant's  solicitor  the  draft  of  a 
lease  in  pursuance  of  the  agreement,  and  requested  the 
Defendants  solicitor  to  alter  it  in  such  a  way  as  he 
might  think  proper,  and  return  it  for  revision* 

On  the  19th  July,  1858,  the  Defendant's  solicitor  wrote 
to  the  Plaintiff's  solicitor  a  letter,  saying  that  it  would 
be  premature  to  discuss  the  draft  lease  before  the  twelve 
months  had  expired.  On  the  9th  December,  1858,  the 
Plaintiff's  solicitor  wrote  to  the  Defendant's  solicitor  a 
letter  containing  the  following  passages : — 

''Under  an  impression,  derived  as  I  am  instructed  from 
a  statement  by  Mr.  Morgan  to  Mr.  Walters  that  he  was 
willing  to  grant  this  lease  without  awaiting  the  expiration 
of  twelve  months,  the  draft  of  that  document  was  prepared 
by  me  and  handed  by  Mr.  Walters  to  Mr.  Morgan  in  the 
early  part  of  July  last  for  his  approval  and  was  subse- 
quently submitted  by  him  to  you.  The  result  was,  as 
you  will  remember,  that  Mr.  Morgan  finally  objected  to 

sign 


Walters 

V, 
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1861.  sign  any  lease  at  that  time,  and  suggesting  a  doubt 
whether  the  agreement  was  bmding  upon  him,  determined 
at  all  events  to  do  nothing  in  the  matter  until  the  ex- 
MoROAN.  piration  of  twelve  months.  As  that  period  will  expire 
to-day  I  must  request  to  be  at  once  informed  whether 
Mn  Morgan  is  ready  or  whether  he  declines  to  execute 
a  lease  to  Mr.  Walters  in  accordance  with  the  above- 
mentioned  agreement.  In  the  former  case  I  must  beg 
you  to  return  me  the  draft  with  any  modifications  you 
may  consider  your  client  entitled  to  have  made  in  it,  and 
in  the  latter  my  instructions  are  immediately  to  take  the 
necessary  steps  for  compelling  a  specific  performance  of 
the  agreement  by  your  client.*' 

The  billy  after  stating  to  the  foregoing  effect  and  setting 
out  some  further  correspondence,  prayed  a  specific  per- 
formance of  the  agreement. 

The  Defendant  by  his  answer  stated  that  the  agree- 
ment  was  entered  into  by  him  when  he  had  recently 
purchased  the  property  and  was  unacquainted  with  it, 
and  under  circumstances  amounting  to  concealment  and 
misrepresentation  of  the  value  of  the  property  on  the 
part  of  the  Plaintiff,  who  had  lived  in  the  neighbourhood 
of  the  property  for  some  time  and  was  well  acquainted 
with  it,  and  moreover  that  the  Defendant  was  induced  to 
sign  the  agreement  by  surprise  and  without  any  oppor- 
tunity of  considering  the  stipulation  as  to  granting  a  lease, 
the  agreement  having  been  brought  to  him  ready  for 
signature  without  any  draft  having  been  submitted  to 
him,  and  that  upon  his  objecting  to  sign  it  without  further 
consideration  the  Plaintiff  had  represented  that  the 
amount  to  be  agreed  to  be  given  by  the  agreement  for 
the  sand  and  clay  was  the  same  that  he  had  given  to  Mr. 
Wikon,  a  neighbouring  landowner,  by  which  the  De- 
fendant was  led  to  believe  that  the  sum  offered  was  the 

fair 
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fair  value;  that  the  Plaintiff  had  stated  that  if  the  land  1861. 

turned  out  to  be  more  valuable  he  would  give  the  De-  y^^ 

fendant  his  "  fair  share.**  v. 


Mr.  Roli  and  Mr.  E.  K.  Karslake  supported  the 
appeal. 

Sir  Hugli  Cairns  and  Mr.  E,  F.  Smith  appeared  for 
the  Defendant. 

The  following  authorities  were  referred  to  i—Marquis 
of  Tatonshend  v.  Stangroom  (o) ;  Fox  v.  Machreth  (jb) ; 
Turner  v.  Haroey  (c) ;  Myers  v.  Watson  (rf). 

Judgment  reserved. 


MoaoAxr. 


The  Lord  Chancellor, 

This  was  a  bill  filed  for  the  specific  performance  of  an       Nov.  2. 
agreement  for  a  lease  of  mineral   property;  the  bill 
having  been  dismissed  without  costs. 

Afler  listening  to  the  long  and  able  arguments  at  the 
bar  on  this  appeal,  I  have  carefully  perused  the  very 
voluminous  papers  connected  with  it;  and  I  come  to 
the  conclusion  that  one  of  the  grounds  of  defence  set  up 
by  the  Respondent  has  been  substantiatedi  so  that  the 
decree  appealed  against  ought  to  be  a£Srmed 

It  was  quite  unnecessary  to  argue  that  an  equity  judge 
has  not  an  unlimited  discretion  as  to  decreeing  or  refusing 

to 

(a)  6  Fc5.  328.  (f)  Jac  169. 

(6)  2  B.  C.  C.  420.  (d)  1  Sim.  N.  JR.  523,  528. 
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1861.       to  decree  the  specific  performance  of  an  agreement.     He 
y^^^^      is  bound  by  rules  which  his  predecessors  have  laid  dowDj 
V.  founded  on  justice  and  expediency. 

MORQAir, 

In  the  present  case,  the  signing  of  the  agreement  was 
admitted.  But  six  grounds  of  defence  were  relied  upon 
1.  Inequality  on  the  face  of  the  agreement.  2.  That 
the  Plaintiff  had  been  a  bankrupt.  3.  Inadequacy  of 
consideration  established  by  the  evidence.  4.  The  con* 
duct  of  the  PlaintiflF,  after  the  agreement,  with  respect  to 
the  working  of  the  minerals.  5.  The  alleged  fraudulent 
burning  of  the  Plaintifi^'s  diary.  6.  That  the  Plaintiff, 
with  superior  knowledge  of  the  quality  of  the  minerals, 
had  unfairly  surprised  the  Defendant,  and  induced  him  to 
sign  the  agreement. 

1.  I  cannot  say  that  this  agreement  shows  upon  the 
face  of  it  any  inequality  which,  without  evidence,  would 
justify  the  Court  in  refusing  to  enforce  it.  The  royalty 
of  3d.  per  ton  weight  of  2,880  pounds  for  sand,  and  d-d. 
per  ton  of  the  same  weight  for  clay,  may  be  quite  fair, 
although  this  be  the  "long  ton,"  without  being  so 
specified.  A  lease  for  twenty-one  years,  on  such  a  render, 
may  be  fair;  and  there  is  nothing  necessarily  unfair  in 
making  the  lease  renewable ;  or  in  the  covenant  to  grant 
an  additional  acre  for  the  erection  of  works,  without  an 
increased  rental.  Considering  that  by  the  agreement 
"all  usual  covenants**  were  to  be  inserted  in  the  lease, 
I  cannot  say  that  the  omission  in  the  agreement  of  a 
specific  covenant  for  a  sleeping  rent  is  fatal.  The  amount 
of  the  sleeping  rent  could  not  well  be  fixed  by  the  Court ; 
but  the  usual  covenant  to  work  the  mine,  and  to  get  the 
sand  and  clay  in  a  proper  manner  during  the  lease,  might 
be  sufiicient. 

2.  The  defence  that  the  Plaintiff  had  formerly  been  a 

bankrupt. 
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bankrupt  is  wholly  untenable,  there  being  no  evidence       1B61. 
that  he  is  not  now  solvent  and  able  to  perform  bis  en 
gagements. 


3.  I  think  that,  according  to  the  evidence,  the  royalty 
reserved  was  considerably  lower  than  it  might  reasonably 
have  been,  according  to  the  real  value  of  the  sand  and 
clay,  but  that  there  is  no  such  inadequacy  of  considera- 
tion established  as  per  se  would  be  a  sufficient  reason 
for  refusing  specific  performance. 

4.  There  appears  to  me  to  be  nothing  In  the  conduct 
of  the  Plaintiff  after  the  signing  of  the  agreement,  which 
materially  aflFecled  the  rights  of  the  Defendant,  or  could 
deprive  the  Plaintiff  of  the  benefit  of  the  agreement,  had 
it  been  duly  entered  into. 

5.  The  burning  of  the  Plaintiflf 's  diary  by  his  house- 
maid, which  in  one  part  of  his  judgment  the  Yice- 
Chancellor  (according  to  the  short-hand  writer)  said  "is 
what  I  rest  my  judgment  upon,"  is  certainly  suspicious; 
but  I  cannot  say  that,  as  explained,  it  would  be  enough 
of  itself  to  support  the  decree. 

6.  The  ground  on  which  I  am  of  opinion  that  the 
decree  ought  to  be  supported  is,  that  by  the  contrivance 
of  the  Plaintiff  the  Defendant  was  surprised  and  was 
induced  to  sign  the  agreement  in  ignorance  of  the  value 
of  his  property.  I  most  fully  concur  in  the  doctrine  of 
concealment  and  misrepresentation  as  laid  down  by  Lord 
Tliurlow  in  Fox  v.  Machreth,  and  qualified  by  Lord 
JEldon  in  Turner  v.  Harvey.  There  being  no  fiduciary 
relation  between  vendor  and  purchaser  in  the  negotiation, 
the  purchaser  is  not  bound  to  disclose  any  fact  ex« 
clusively  within  his  knowledge  which  might  reasonably 
be  expected  to  influence  the  price  of  the  subject  to  be 
sold.     Simple  reticence  does  not  amount  to  legal  fraud, 

however 


WA|.TEaS 

V. 
MOROAK. 
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however  it  may  be  viewed  by  moralists.  But  a  single 
word^  or  (I  may  add)  a  nod  or  a  wink^  or  a  shake  of  the 
head^  or  a  smile  from  the  purchaser  intended  to  induce 
the  vendor  to  believe  the  existence  of  a  non-existing 
fact,  which  might  influence  the  price  of  the  subject  to 
be  sold,  would  be  sufficient  ground  for  a  court  of  equity 
to  refuse  a  decree  for  a  specific  performance  of  the 
agreement. 

So,  a  fortiori,  would  a  contrivance  on  the  part  of  the 
purchaser,  better  informed  than  the  vendor  of  the  real 
value  of  the  subject  to  be  sold,  to  hurry  the  vendor  into 
an  agreement  without  giving  him  the  opportunity  of 
being  fully  informed  of  its  real  value,  or  time  to  deli* 
berate  and  take  advice  respecting  the  conditions  of  the 
bargain. 

In  the  present  case,  although  the  parties  had  met  on 
several  occasions  before  the  signing  of  the  agreement, 
and  had  conversed  about  the  digging  in  the  land  for  a 
year  by  way  of  experiment,  yet  till  the  written  agreement 
for  the  lease  was  brought  by  the  Plaintiff  to  the  De- 
fendant "  cut  and  dry,"  there  does  not  appear  to  have 
been  any  negotiation  between  them  for  a  lease,  nor  any 
proposal  respecting  the  term  to  be  granted  (which  is 
substantially  forty-two  years),  or  the  royalty  to  be  re- 
served, or  any  of  the  covenants  to  be  contained  in  the 
lease.  Then  the  Plaintiff  urges  the  Defendant  to  sign 
the  agreement,  saying  '^  you  will  trust  to  me  for  making 
a  fair  allowance  if  it  should  turn  out  more  valuable.** 
This  is  of  a  piece  with  his  afterwards  employing  his 
own  solicitor  to  prepare  the  lease,  and  trying  to  get  it 
signed  by  the  Defendant  without  the  Defendant's  solicitor 
having  seen  it.  A  purchaser  who  so  conducts  himself 
cannot  be  said  to  have  proceeded  with  the  good  faith 
which  even  jurists  require  in  such  a  transaction. 

It 
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It  has  been  argued,  that  although  there  might  have  1861. 
been  a  parol  representation  as  to  giving  the  Defendant  a 
fair  share  of  the  value,  this  may  now  be  considered  as 
part  of  the  actual  agreement,  and  that  a  specific  per- 
formance ought  to  be  decreed  of  the  written  agreement 
with  the  parol  agreement  superinduced  upon  it.  But  I 
apprehend  that  this  course  can  only  be  adopted  properly 
where  the  party  praying  for  the  specific  performance  has 
conducted  himself  with  perfect  good  faith.  I  think, 
therefore,  that  in  this  case  the  bill  was  properly  dismissed. 

I  have  been  asked  by  the  Respondent  to  vary  the 
decree,  inasmuch  as  it  orders  the  bill  to  be  dismissed 
without  costs  ;  but  I  concur  with  the  Vice-Chancellor  in 
thinking  that  the  Respondent  was  himself  to  blame  in 
signing  the  agreement  with  full  knowledge  of  its  de-. 
fectiveness,  and  that  he  himself  has  contributed  to  the 
litigation. 

I  am  further  of  opinion  that  this  appeal  should  be 
dismissed  without  costs.  The  Appellant's  counsel  and 
the  Respondent's  counsel  have  respectively  contended 
most  strenuously,  and  with  seeming  sincerity,  that  on  all 
the  points,  except  the  burning  of  the  diary,  the  Vice- 
Chancellor's  judgment  was  in  favor  of  their  client. 

This  judgment,  occupying  twenty-three  brief  sheets 
closely  written,  and  showing  a  most  minute  and  anxious 
analysis  of  every  particle  of  the  pleadings  and  the  evi- 
dence, I  have  most  attentively  and  respectfully  perused, 
and  I  am  bound  to  confess  that  in  the  nicely  balanced 
consideration  of  conflicting  assertions  and  probabilities 
it  is  very  difiicult  to  say  what,  upon  some  of  these  points, 
was  the  conclusion  at  which  his  Honor  finally  arrived. 

Upon  the  whole  I  cannot  say  that  the  Appellant  was 

improperly 
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1861. 


Waltrrs 
o. 

MOEGAK. 


improperly  advised  to  bring  ibis  appeal ;  and  I  therefore 
order  the  appeal  to  be  dismissed  without  costs — the 
deposit  to  be  returned  to  the  Appellant. 


Ex  parte  WILLIAM  ACKROYD,  JOHN  FOSTER 
and  EDWARD  TOWNEND. 


In 


In 


the  matter  of  an  arrangement  by  deed  between 
WILLIAM  CHEESEBROUGH  and  SAMUEL 
LAYCOCK  TEE  carrying  on  business  under  the 
style  or  firm  of  WILLIAM  CHEESEBROUGH 
&  SON  and  their  creditors;  and 

the  matter  of  an  arrangement  by  deed  between 
WILLIAM  CHAPMAN  HAIGH  and  his  cre- 
ditors. 


I860. 

Nov.  14,  26. 

Before  The 
Lords  Jus« 

TICEt. 

A  trader  and 
a  firm  of 
traders  having 
agreed  to 
assist  one 
another  by 
mutual  ad- 
vances, the 
following  deal- 
ings took 
place  between 
them :— The 
trader  deli- 
vered to  the 
firm  several 
acceptances 
and  a  quantity 
of  wool,  and 
procured  bills 
drawn  by  the 
firm  to  be  ac- 
cepted by 
strangers  on 
the  trader's 
indemnity. 
He  also  made 
payments  on 

account  of  the  firm.  The  firm  on  their  part  advanced  to  him  cash  to  the  amount  of 
5,000/.  and  delivered  to  him  several  acceptances,  exceeding  the  amount  of  the  accept- 
ances delivered  and  procured  by  the  trader  as  above  mentioned.  By  a  contempora- 
neous memorandum,  signed  by  the  trader,  he  stated  that  he  had  consigned  the  wool  in 
consideration  of  the  advance  of  5,000/.,  and  that  the  firm  were  to  be  at  liberty  to  sell  it  if 
he  should  not,  when  called  upon,  reimburse  their  "  advances."  The  acceptances  were 
chiefly  those  of  strangers.  It  appeared,  upon  the  whole  of  the  evidence,  that  the  wool 
was  deposited  in  pursuance  of  an  agreement  that  it  was  to  be  a  security  for  all  the 
advances  made  by  the  firm,  and  there  was  nothing  in  the  evidence  to  chow  that  the 
cash  received  by  the  firm  upon  the  discount  of  the  acceptances  received  by  them  from 
and  on  the  indemnity  of  the  trader  did  not  exceed  the  cash  advance  of  5,000/. 

On  the  affairs  of  the  firm  and  of  the  trader  being  wound  up,  under  arrangements 
analogous  to  the  bankruptcy  law: — Held,  that  the  holders  of  the  bills  delivered  by  tlie 
firm  to  the  trader  were  entitled  rateably  to  the  proceeds  of  the  wool,  according  to  the 
principle  of  Ej  parte  Waring  (19  Ves.  845> 


npHIS  was  an  appeal  from  an  order  of  Mr.  Commis- 
"^  sioner  West  made  on  the  petition  oi  James  William 
Scott,  one  of  the  registered  public  officers  of  the  Yorhshire 
Banking  Company,  on  behalf  of  the  banking  coaipany 
and  all  other  the  holders  of  bills  of  exchange  who  were 
entitled  to  participate  in  a  sum  of  3^352/.  7^.  Zd.  herein* 
after  mentioned. 

William 
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William  Chapman  Haigh  for  six  months  and  upwards 
next  preceding  his  suspension  of  payment  carried  on 
business  at  Bradford  as  a  woolstapler  under  the  name 
or  style  of  "  W.  C.  Haigh:' 

Edward  Smith  carried  on  business  as  a  woolstapler  in 
London. 

Smith  and  Haigh  had  dealings  together^  and  Smith  in 
the  usual  course  of  business  consigned  wools  to  Haigh 
for  sale 

Smith  also  had  dealings  with  a  firm  of  William  Cheese* 
brough  ^  Son,  who  then  also  carried  on  business  as 
woolstaplers  at  Bradford. 

On  the  7th  of  November,  1857,  Smith,  Haigh  and 
Samuel  Laycock  Tee,  a  partner  in  the  firm  of  William 
Cheesebrough  ^  Son,  being  all  at  that  time  (owing  to  the 
then  state  of  trade)  much  pressed  for  money,  met  at 
Derby  and  agreed  to  assist  each  other  by  the  ncgolialion 
of  bills  of  exchange  in  the  following  manner: — 

Smith  agreed  to  hand  over  to  Haigh  two  bills  of 
exchange  for  sums  amounting  together  to  1,500/.,  accepted 
by  Messrs.  Barnes  6i  Sons,  and  to  deliver  to  Haigh  151 
sheets  of  wool  then  valued  at  about  3,500/.,  and  it  was 
agreed  that  JETa^A  should  transfer  the  bills  and  wool 
and  also  any  other  bills  or  securities  which  Haigh  could 
procure  to  William  Cheesebrough  ^  Son,  who  should  on 
their  part  get  and  assist  in  getting  all  such  bills  cashed 
or  discounted  and  advance  nloney  and  bills  of  exchange 
to  Haigh  on  the  security  of  the  bills  and  w*ools  to  be 
delivered  to  them. 


1860. 
Ex  parte 

ACKROTD. 

Chbbsb* 

BROUOB. 

Re 
Haiob. 


In  pursuance  of  this  agreement  Haigh  delivered  to 

H'illiam 
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Re 
Chbbse- 

BROUGB. 

Re 
Haiob. 
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William  Cheesehrough  ^  Son  the  two  bills  amounting 
together  to  1,500/.,  and  the  wool. 


In  further  pursuance  of  the  agreement  William  Cheese" 
brovgh  5f  Sow,  by  the  direction  of  Haigh,  drew  bills  for 
sums  amounting  together  to  12,493/.  upon  a  firm  of 
Craven  ^  Harrop  with  whom  Haigh  had  dealings,  and 
who,  at  the  instance  of  Haigh  and  upon  his  guaranteeing 
the  payment  of  the  bills  at  maturity,  accepted  the  bills 
and  delivered  them  to  Haigh,  who  delivered  them  to 
William  Cheesehrough  §p  Son. 


In  further  pursuance  of  the  agreement  Haigh  subse- 
quently delivered  to  William  Cheesehrough  §p  Son  two 
bills  drawn  by  Haigh  upon  and  accepted  by  one 
W.  T.  Hall,  for  sums  amounting  to  1,000/. 

In  further  pursuance  of  the  agreement  a  sum  of  3,000/. 
was  on  the  3rd  of  December  advanced  in  cash  and  bills 
by  Haigh,  for  William  Cheesehrough  ^  Son,  to  one 
Charles  Fauntleroy  of  London,  making  together  with 
the  amount  secured  by  the  previous  bills,  but  exclusively 
of  the  wool,  18,973/.  10*.  6rf. 

In  return  for  these  advances  William  Cheesehrough  ^ 
Son  made  the  following  advances  to  Haigh : — 


1857. 

£ 

s. 

d. 

Nov.  10.  Cash 

.    2,000 

0 

0 

Nov.  13.  Cash 

.    2,000 

0 

0 

Nov.  14.  Cash 

.     1,000 

0 

0 

Bills  on  A.  Holt  ^  Co.  for 

.       673 

8 

0 

A  bill  on  W.  Ftson  ^  Co.  for 

.'    1,000 

0 

0 

Nov.  17.  Cash 

.        .       300 

0 

0 

Nov. 


CASES  IN  CHANCERY. 


Nov.  20.  A  bill  drawn  by  William 
Cheesebrough  §f  Son  on  Samuel 
Cunliffe  Lister  ^  Co.  for  . 

Nov.  23.  A  bill  drawn  by  Edward 
Smith  upon  J.  Hubbard  ^  Son 
for 

A  bill  upon  P.  A.  Barnes  ^  Sons  for 

A  bill  drawn  by  William  Yewdall  ^ 
Son  on  /.  and  A.  Cheesebrough  for 

Nov.  24.  A  bill  drawn  by  Haigh  on 
Sugden  and  Briggs  for        • 

JVbr.28.  A  bill  drawn  by  William 
Cheesebrough  §f  Son  on  and  ac- 
cepted by  Oeorge  Carter  for 

Two  bills  drawn  by  Smith  upon 
and  accepted  by  William  Forder 
for  sums  amounting  to 

Dec.  3.  Bill  dated  2nd  Dec.  drawn 
by  Smith  upon  and  accepted  by 
William  Cheesebrough  Ss  Son  for . 

Dec.  5.  A  bill  drawn  by  William 
Cheesebrough  §/'  Son  on  and  ac- 
cepted by  S.  C.  Lister  ft  Co. 
for     •        «        •        •        •        • 


r. 

729 

£       8. 

d. 

I860. 

2,486  19 
896  12 

0 
0 

£x  parte 

ACKROTD. 

Be 
jCbbesb- 

BROUOB* 

Be 
Haiob* 

500    0 

0 

1,400    0 

0 

2,000    0 

0 

987  16 

0 

1,450    0 

0 

3,000    0 

0 

2,000    0    0 


These  sums,  with  4/.  Ss.  M.  for  interest,  amounted  to 
21,699/.  S$.  4d.,  which  exceeded  the  total  amount  made 
payable  by  the  bills  so  delivered  as  aforesaid  by  Haigh 
to  William  Cheesebrough  ^  Son  by  5,766Z.  IS*.  lOrf., 
for  securing  which  amount  the  original  petition  alleged 
that  William  Cheesebrough  ^  Son  held  the  wool  and 
also  one  of  the  two  first-mentioned  bills,  amounting 
together  to  1,5007. 


On  William  Cheesebrough  ^  Son  agreeing  to  make 

such 
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.1860. 
Ex  parte 

ACKROTD. 

He 

CbKB8E« 
BROUOff* 

Re 
Haiob. 


such  advances  as  aforesaid,  Haigh  signed  and  gave  to 
them  two  letters  in  the  following  forms  :— 

"  Bradford  Yorkshire, 
"  Gentlemen,  "  9ih  November,  1857.      , 

"If  you  will  lend  to  me  £  upon  security  of 

the  acceptance  of  Messrs.  Craven  ^  Harrop,  jnerchants, 
Bradford,  for  the  Sum  of  12,493/.,  I  will  guarantee  the 
payment  at  maturity  of  the  said  acceptance. 

"  I  am,  Gentlemen,  yours  truly, 

"  W.  a  Haighr 
*'  To  Messrs.  William  Cheesebrough  ^  Son:' 


^^  Bradford,  Yorkshire, 

"  13lh  November,  1857. 

"  Messrs.  William  Cheesebrough  ^  Son,  Bradford. 

•*  Gentlemen, 

"  In  consideration  of  the  sum  of  5,000/.  advanced 

to  me,  I  have  consigned  to  you  as  security  151  sheets 

of  wool,  Nos.,  &c,  annexed,  now  lying  to  your  order  at 

the  Great  Northern  Railway  Station,  Bradford.     You 

are  at  liberty  to  sell  these  wools  at  the  best  market  prices 

current,  should  I  not,  when  called  to  do  so,  reimburse 

your  advances. 

"Yours  truly, 

«  W.  C.  Haighr 


The  petition  and  the  affidavits  in  support  of  it  staled 
that  nothing  was  ever  agreed,  stated  or  expressed 
by  either  party  to  the  other  as  to  whether  any  of  the 
bills  or  any  sums  of  money  thus  advanced  were  to  be 
considered  as  specifically  advanced  against  the  bills  pro- 
cured and  given  by  Haigh  to  William  Cheesebrough  §f 
Son  or  against  the  wool,  but  that  each  of  the  parties 
treated  the  whole  exchanges  of  money,  bills  and  wool  as 
one  general  dealing  or  account,  and  that  each  of  them 

accordingly 
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accordingly  so  entered  all  their  dealings  in  one  account 
only  in  their  respective  books  and  accounts  with  each 
other,  and  that  all  such  dealings. were  in  pursuance  of 
the  agreement  so  come  to  at  Derby  as  aforesaid,  and  with 
the  intention  of  avoiding  the  three  parties  to  such  agree-* 
ment  failing  in  their  respective  businesses* 

All  the  acceptances  of  Craven  and  Harrop  were  paid 
in  full. 

All  the  proceeds  of  the  last-mentioned  bills  and  of  all 
the  other  bills  were  applied  by  William  Cheesebrough  Sf 
Son  to  their  own  use,  and  no  other  cash  than  the  above- 
mentioned  three  sums  of  2,000/.,  2,000Z.  and  1,000/.  was 
ever  paid  to  Haigh  on  account  of  the  bills  which  he 
had  obtained  for  and  paid  to  William  Cheesebrough  ^ 
Son  amounting  altogether  to  15,973/.  lOs.  6d,,  in  addition 
to  the  wool,  except  a  sum  of  300/.  received  by  Haigh 
on  the  17th  of  the  month  o{  November. 

AH  the  other  bills  which  Haigh  delivered  to  William 
Cheesebrough  §f  Son  were  wholly  paid  in  full  except 
three. 


1860. 


In  December,  1857,  Haigh  suspended  payment,  and 
his  affairs  were  being  wound  up  under  a  deed  of  arrange- 
ment  dated  the  12th  o{  January,  1858,  and  made  between 
Haigh  of  the  first  part,  William  Duchitt,  Miles  Tillotson 
and  Henry  Webster  Blackburn  of  the  second  part,  and 
the  several  other  persons  whose  names  and  seals  were 
thereunto  subscribed  and  set,  being  severally  creditors 
of  William  C.  Haigh,  of  the  third  part. 

In  December,  1857,  the  firm  of  William  Cheesebrough 
^  Son  also  suspended  payment^  and  their  afiairs  were 
being  wound  up  under  the  provisions  of  a  deed  of  in- 

Vol.  Ill — 5.  3  D  D.P.J,    spectorship 
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spectorship  dated  the  g2nd  of  February ^  1858,  and  made 
between  William  Cheesehrough  and  Samuel  Laycock  Tee 
of  the  first  part,  William  Ackroyd,  John  Foster,  Edward 
Townend  and  William  Quilter  of  the  second  part,  and 
the  several  persons,  companies  and  corporations  who 
were  respectively  creditors  of  the  firm  of  William 
Cheesehrough  ^  Son,  or  of  the  individual  partners 
thereof  or  of  one  of  them,  of  the  third  part ;  and  Edtcard 
Smith  in  the  same  month  became  and  was  duly  adjudi- 
cated a  bankrupt. 

The  deed  of  inspectorship  of  the  firm  of  William 
Cheesehrough  ^  Son  and  the  deed  of  arrangement  of 
William  C.  Haigh  were  both  made  in  accordance  with 
the  provisions  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  and  provided  for  the  distribution  of  the  assets  of 
the  firm  of  William  Cheesehrough  ^  Son  and  of  William 
C.  Haigh  in  the  like  manner  as  in  bankruptcy,  and  the 
assets  of  the  firm  and  of  Haigh  had  been  partly  admi- 
nistered and  divided  under  and  in  accordance  with  such 
arrangement  and  deed  of  inspectorship,  and  the  residue 
of  such  assets  were  yet  to  be  divided  thereunder  re- 
spectively. 

The  151  bales  of  wool  were  soon  ailer  the  failure  of 
William  Cheesehrough  ^  Son  sold  by  the  Appellants  as 
their  inspectors,  and  realized  3,352/.  Is.  2d, 

The  Yorkshire  Banking  Company  and  those  on  whose 
behalf  they  presented  the  petition  on  -which  the  order 
under  appeal  was  made  were  the  holders  for  value  of  all 
the  bills  obtained  by  Haigh  from  William  Cheesehrough 
^  Son  which  still  remained  unpaid. 


The  wool  was  consigned  and  the  bills  of  exchange 
given  and  received  before  the  date  of  the  insolvency  and 

suspension 
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suspension  of  payment  of  William  Cheesebrough  ^  Sony 
William  C.  Haigh  and  Charles  Fauntleroy  respectively. 

The  Yorkshire  Banking  Company  were  the  holders  of 
the  following  bills  : — 

William  Cheesebrough  ^  Son  on  George 
Carter. 

1857.     9th  November.     3  months        £     s.    d. 

due.     12th  February,  1868         .       987  16    0 

Edward  Smith  on  William  Cheesebrough 
Sf  Son. 

1857.     December  2nd.     3  months 

due.    6th  ilfflrc/i,  1858       .        .    3,000    0    0 

£3,987    16    0 


Ex  parte 

ACKROTD. 

Re 
Chebsb- 

BROUOB. 

Re 
Uaioh. 


The  petition  stated  to  the  above  effect,  and  that 
the  Petitioners  were  advised,  that,  under  the  circum- 
stances aforesaid  and  according  to  the  provisions  of  the 
aforesaid  deeds  of  arrangement,  the  proceeds  of  the 
wool  ought  to  be  distributed  and  divided  among  the 
Petitioners  and  the  other  bill  holders,  but  that  William 
Ackroyd,  John  Foster,  Edward  Toumend,  William 
Quitter,  William  Cheesebrough  and  Samuel  Laycock 
Tee,  although  requested  by  the  Petitioners  so  to  do, 
declined  to  divide  and  distribute  the  same,  and  in  that 
respect  had  not,  as  the  Petitioners  were  advised,  con- 
ducted the  administration  of  the  estate  of  the  firm  of 
William  Cheesebrough  ^  Son  in  conformity  with  the 
deed  of  arrangement  under  which  they  were  appointed 
such  inspectors  as  aforesaid. 

The  prayer  was  that  the  sum  of  3,3521.  7s.  2rf.,  or 
such  other  sum  as  might  have  arisen  or  should  arise 
from  the  proceeds  of  the  wool,  together  with  interest 
thereon,  might  be  paid  to  the  Petitionersi  to  the  end 

3  D  2  that 


734 


CASES  IN  CHANCERY. 


1860. 
£x  parte 

ACKROTD. 

Re 
Cbeese- 

BROUOH. 

Re 
Haioh. 


that  the  whole  thereof  might  be  applied  in  payment  of 
the  Petitioners'  costs,  charges  and  expenses,  and  then 
rateably  divided  amongst  the  Petitioners  and  those  on 
whose  behalf  they  petitioned  as  the  holders  of  the  said 
bills ;  and  that  it  might  be  declared  that  the  Petitioners 
and  the  other  bill  holders  on  whose  behalf  they  petitioned 
were  entitled  to  dividends  on  such  sums  as  might 
remain  due  on  the  said  bills  of  exchange  after  such 
rateable  distribution  as  aforesaid. 


By  the  order  under  appeal  dated  the  21st  of  July, 
I860,  it  was  ordered  and  declared  that  the  above-men- 
tioned sum  of  3,352/.  7^.  Zd.  with  interest,  after  the 
payment  of  costs  as  therein  ipentioned,  ought  to  be  ap- 
portioned and  rateably  divided  as  prayed  by  the  petition, 
and  consequential  directions  were  given  accordingly. 

Mr.  CUffard  and  Mr.  Wickens  in  support  of  the 
appeal. 

The  memorandum  of  deposit  must  be  looked  to  for  the 
purpose  of  determining  the  object  of  it,  and  the  consi- 
deration which  it  states  is  the  advance  of  5,000/.  only. 
There  is  no  reference  to  any  other  dealing  in  it.  The 
bill  holders  can  only  claim  through  the  equities  subsisting 
between  Haigh  and  Cheesehrough  ^  Co.,  and  these  do 
not  extend  to  the  bills  in  question.  The  transactions 
were  altogether  unlike  that  in  JEr  parte  Waring  (a). 
There  bills  were  accepted  upon  a  security  by  way  of 
indemnity  being  given  to  the  acceptors.  In  the  present 
case  the  acceptances  were  those  of  strangers  and  the 
bills  were  delivered  by  way  of  advance  or  loan  or  in  ex- 
change for  other  acceptances.  The  wool  had  nothing 
to  do  with  them.  Even  if  it  was  a  security  for  the 
ultimate  balance  upon  the  result  of  all  the  dealings,  this 

would 
(a)  19  Ves.  345. 
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would  be  a  money  balance,  and  there  is  nothing  like  a 
contract  for  indemnity  against  acceptances  which  was  the 
ratio  decidendi  in  Ex  parte  Waring.  But  if  every  other 
point  was  against  the  Appellants  and  the  wool  could  be, 
without  any  contract  for  that  purpose,  turned  into  a 
security  for  the  bills  as  well  as  for  the  5,000/.,  still  Messrs. 
Cheesebrough  ^  Co.  had  a  right  to  apply  the  security  to 
the  5,000/.,  and  their  inspectors  have  the  same  right. 
They  referred  to  Ex  parte  Johnson  (a);  Ex  parte 
Hunter  (ft) ;  Powles  v.  Hargreaves  (c). 


1860. 
Ex  parte 

ACKROTD. 

Re 
Cheese* 

BROUOB. 

Re 
Haioh. 


Mr.  Daniel  and  Mr.  De  Gex  for  the  bill-holders. 

The  wools  were  deposited  in  pursuance  of  the  agree- 
ment entered  into  at  Derby.  Moreover  by  the  terms  of 
the  memorandum  itself  the  security  extended  to  all  the 
advances  including  those  by  bills.  The  5,000/.  was  paid 
and  satisfied  by  means  of  the  sums  raised  by  the  discount 
of  Messrs.  Craven  ^  Harrops  acceptances.  This  ex- 
cludes the  application  of  Ex  parte  Johnson  (a). 

Mr.  Giffard  in  reply. 

Messrs.  Craven  i;  Ilarrop's  bills  were  given  in  ex- 
change for  others  given  by  Clieesebrough  ^  Son.  .The 
money  raised  by  their  discount  had  nothing  to  do  with 
the  5,000/.,  which  still  remains  due. 

Judgment  reserved. 


The  Lord  Justice  Turner. 

There  are  two  questions  in  this  case.  First,  whether 
the  wool,  of  which  the  proceeds  are  in  dispute,  was  ever 
made  a  security  for  the  bills  on  which  the  claim  of  the 
Petitioners  is  founded ;  and  secondly,  whether,  assuming 

the 

(a)  3  D.,  Af.  4^  G.  218.  (c)  3  D.,  M.  fy  G.  430. 

{b)  6  Vet.  94. 


Nov.  26. 
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£x  parte 

ACKROYD. 

Re 
Cheese- 

BROUGH. 

Re 
Haiob. 


the  wool  to  have  been  made  a  security  for  the  bills,  the 
right  of  the  Petitioners  is  excluded  by  any  appropriation 
or  right  of  appropriation  on  the  part  of  Cheesebrough 
§/*  Son.  If  the  first  of  these  questions  be  answered  in 
the  affirmative  and  the  second  in  the  negative,  the  case 
falls  within  Ec  parte  Waring  (a),  and  the  order  of  the 
learned  Commissioner  is  right. 


Upon  examining  the  evidence  in  the  case  I  am  quite 
satisfied  that  the  wool  was  made  a  security  for  the  bills. 
The  evidence  of  Haigh  and  Smiih  establishes,  as  I  thinks 
beyond  all  question  that  it  was  agreed  to  be  so  at  the 
meeting  at  Derby  on  the  7th  November;  and  that  agree- 
ment is  not,  in  my  opinion,  disproved  or  displaced  either 
by  the  evidence  of  Cheesebrovgh  §f  Son  or  by  the  written 
memorandum  of  the  13lh  November,  for  although  tliose 
witnesses  depose  that  the  wool  was  a  security  for  the 
5,000/.  cash,  I  do  not  find  that  they  venture  to  go  the 
length  of  saying  that  it  was  not  a  security  for  the  bills,  or 
at  all  meet  the  statement  of  the  other  witnesses  upon 
that  point,  and  although  the  memorandum  of  the  13th 
November  is  expressed  to  be  made  in  consideration  of 
5,000/.  advanced,  it  purports  in  express  terras  to  secure  to 
Cheesebrough  ^  Son  their  "advances,"  which  advances 
according  to  the  agreement  of  the  7th  November  were 
to  be  made  in  cash  and  bills.     The  memorandum  seems 
to  me  to  be  no  more  than  a  partial  carrying  out  of  that 
agreement. 


I  am  of  opinion  also  that  the  right  of  the  Petitioners 
is  not  excluded  by  any  appropriation  or  right  of  appro- 
priation on  the  part  of  Cheesebrough  ^  Son  or  their  trus- 
tees. I  can  see  no  trace  of  any  actual  appropriation,  and 
assuming  the  right  of  appropriation  to  have  continued 
after  the  trust  deeds  were  executed,  which  I  doubt,  I  think 

that 
(tf)  19  Va.  345. 
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that  it  was  at  all  events  incumbent  on  the  Respondents  to 
show  that  there  were  cash  advances  to  which  the  proceeds 
of  the  wool  could  be  appropriated^  and  the  evidence  is 
far  from  satisfying  my  mind  that  this  was  the  case.  I  am 
not  satisfied  that  the  S^OOO/.  was  not  advanced  out  of  the 
proceeds  of  Craven  Sf  Harrop^s  bills,  and  still  less  am 
I  satisfied  that  the  proceeds  of  those  bills,  all  of  which 
were  received  by  Ckeesebrough  ^  Son  and  have  been 
paid,  did  not  far  exceed  their  cash  advances.  I  think, 
therefore,  that  the  Commissioner's  order  is  right  and 
that  the  appeal  must  be  dismissed  and  with  costs. 

The  Lord  Justice  Knight  Bruce  concurred. 


1860. 

£x  parte 

ACKROTD. 

Re 

Cbeese- 

BROUGB. 

Re 
Haigh. 


Nov.  20,21, 
and  Dec,  7. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

Solicitors  of 


WALL  V.  COCKERELL. 

rilHIS  was  an  appeal  of  the  Defendants  from  a  decree 

of  the  Master  of  the  Rolls  setting  aside  certain 

securities  as  having  been  obtained  from   the   Plaintiff 

fraudulently.     The  contest  was  between  two  innocent 

parties  as  to  which  of  them  ought  to  suffer  by  fraud  of  a  trustees 
.t  .    ,  entrusted  by 

^n^'^a.  ^hem  with 

money  for 

Up  to  the  year  1855  the  Plaintiff  had  employed  as  his  misapplied  it 
solicitors  Messrs.  Henry  ^  Cheslyn  Hall,  who  were  also  frwd"^"otfc^r^ 
in  the  year  1853  the  solicitors  of  the  Defendants,  the  client  of  theirs 
trustees  under  the  marriage  settlement  of  John  WallU  *®  ®*®<^***®  * 
Grieve  and  the  Hon.  Elizabeth  Bowles. 


The 


mortgage  to 
the  trustees 
for  the 


amount,  and 
handed  to  the 
trustees  the  title  deeds  of  the  mortgaged  property,  which  the  solicitors  held  as  the 
mortgagor's  solicitors.  In  1855  the  mortgagees  brought  an  action  against  the  mort- 
gagor on  the  covenant  contained  in  the  mortgage,  and  he  allowed  judgment  to  go 
by  default.  In  1856  the  solicitors  became  bankrupts.  In  1859  the  mortgagor 
examined  the  books  of  the  banknipts,  and  then,  as  he  alleged,  first  discovered  the 
circumstances  of  the  case.  In  that  year  he  instituted  a  suit  to  be  relieved  against 
the  transaction  :  Held,  reversing  the  decision  below,  that  the  mortgagor  had,  b^  his 
conduct  and  delay,  acquiesced  in  the  retention  of  the  mortgage  money  by  the  solicitors, 
and  was  not  entitled  to  relief. 

Semble,  that  the  decision  would  have  been  upheld  if  the  mortgagor  liad  at  once  dis- 
puted the  validity  of  the  mortgage. 
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1860.^  The    bill    stated  that  in  February,   1863,    Messrs. 

Ilall,  without  the  knowledge  or  consent  of  the  Plaintiff^ 
undertook  to  invest  part  of  the  trust  monies  comprised 
in  the  settlement  which  had  been  received  by  them  in 
two  sums  of  4^000/.  and  1,000/.  on  the  security  of  an 
interest  which  the   Plaintiff  took  under  the    wills    of 
his  fathor  and  brother,  and  of  certain  policies  of  in- 
surance belonging  to  the  Plaintiff.    That  no  part  of  the 
sums  of  4,000/.  and  1,000/.  was  ever  paid  to  or  received 
by  the  Plaintiff,  or  applied  for  his  use;   and   that   he 
never  authorized  the  Messrs.  Hall,  or  either  of  them,  to 
raise  the  same  for  him,  nor  was  he  aware  that  they  had 
raised  them ;  but  that  the  whole  transaction  was  a  fraud 
committed  on  the  Plaintiff  by  the  Messrs.  Hall  for  tlie 
purpose  of  concealing  the  misappropriation   by  them- 
selves of  money  belonging  to  the  Defendants.     That  as 
to  one  of  the  deeds  by  which  one  of  these  sums  was 
secured,  and  which  was  alleged  to  bear  date  the    1st 
March,  1853,  the  Plaintiff  was  induced  by  the  Messrs. 
Hall  to  execute  it,  without  being  told  what  it  was  and 
without  reading  it  over,  and  did  so  solely  in  reliance  on 
the  said  Messrs.  Hall  and  without  any  consideration  for 
it ;  and  that  as  to  the  deeds  by  which  the  other  of  the  sums 
was  alleged  to  be  secured,  and  which  were  alleged  to  be 
dated  the  \^i  August,  1853,  he  had  executed  these  docu- 
ments also  at  the  request  of  Mr.  Cheslyn  Hall,  and  without 
reading  them,  and  was  informed  by  Mr.  Cheslyn  Hall 
that  the  effect  of  his  execution  of  them  would   be  to 
enable  Mr.  Cheslyn  Hall,  as  receiver  of  the  rents  and 
income  of  the  testator's  real  and  personal  property,  to  pay 
the  Plaintiff  out  of  such  rents  and  profits  a  larger  monthly 
sum  than  theretofore.     The  bill  further  stated,  that  from 
that  time  till  March,  1855,  the  Plaintiff  had  received 
from  Mr.  Cheslyn  Hall,  as  such  receiver,  an  increased 
monthly  sum  on  account  of  the  income  to  which  he  was 
entitled.     The  bill  further  stated  that  the  PlaintiflT  be- 
lieved 
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lieved  that  such  additional  sum  was  paid  to  him  out  of  I860. 
the  rents  and  income  which  belonged  to  him,  and  that  yfj^j^j^ 
save  as  aforesaid  the  Plaintiff  had  never  received  any  v. 

consideration  for  his  execution  of  the  deeds.  That  in  »"«!•*•• 
the  year  1855  the  Plaintiff,  who  had  frequently  applied 
to  the  Messrs.  Hall  for  an  account  of  their  receipts  and 
payments  on  his  account,  became  dissatisfied  with  their 
conduct,  and  ceased  to  employ  them  as  his  solicitors. 
That  in  October,  1855,  the  Plaintiff  was  served  with  a 
notice  by  or  on  behalf  of  the  Defendants,  to  the  effect 
that  unless  the  two  principal  sums  of  4,000/.  and  1,000/. 
secured  by  the  deeds  of  the  1st  March  and  the  1st 
August,  1853,  with  interest  were  paid  at  the  end  of  six 
calendar  months  from  the  date  of  the  notice,  the  De- 
fendants should  exercise  their  power  of  sale.  That  the 
Plaintiff  was  afterwards  served  with  a  writ  in  an 
action  brought  against  him  by  the  Defendants  for  the 
recovery  of  the  sums  of  money  covenanted  to  be  paid 
by  the  deeds.  The  bill  further  alleged  that  being 
unable  to  learn  anything  respecting  the  alleged  mort- 
gage, or  to  obtain  any  information  which  would  enable 
him  to  resist  the  action,  he  allowed  judgment  to  go 
by  default  for  the  sum  of  6,210/.  15*.  ^d.  debt  and  4/. 
costs.  That  in  June,  1856,  Messrs.  Hall  became  bank- 
rupts; but  that  it  was  not  until  April,  1859,  that  the 
Plaintiff  obtained  from  their  assignees  access  to  the 
letters  and  papers  relating  to  his  affairs,  and  that  he  then 
for  the  first  time  discovered  the  fact  that  the  Messrs. 
Hall  had  acted  as  solicitors  for  the  Defendants,  and 
also  discovered  the  circumstances  under  which  the  deeds 
were  delivered*  over  to  them.  That  he  also  discovered 
that  neither  of  the  sums  of  4,000/.  and  1,000/.  was 
credited  to  him  in  the  books  of  Messrs.  Hall.  The 
Plaintiff  submitted  that  under  these  circumstances  the 
deeds  were  fraudulently  obtained  from  him  by  Messrs. 
Hall,  and  that  the  same  ought  to  be  declared  void  as 

against 
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1860.  against  him,  and  ought  to  be  delivered  up  to  be  cancelled, 
and  that  the  judgment  obtained  by  the  Defendants  ought 
to  be  vacated. 

The  Defendants  by  their  answer  stated  that  they  were 
informed  and  believed  that  in  and  throughout  the  year 
1853,  Messrs.  Hall  were  the  solicitors  of  and   trustees 
for  the  Plaintiff  and  the  receivers  of  the  rents  and  profits 
of  his  estates,  and  were  his  general  agents  in   money 
matters,  and  that  he  gave  to  them  general  authority  to 
raise  and  receive  money  for  him,  and  that  he  executed 
any  deeds  or  documents  at  their  request  without  par- 
ticular inquiry;  that  the  Plaintiff,  by  himself  and   his 
solicitors,  had  acknowledged  the  validity  of  the  deeds  in 
question,  and  in  particular  that  he  was  for  some  time 
endeavouring  to  raise  money  in  order  to  pay  ofF  the 
Defendants*  claim ;  and  that  until  the  beginning  of  it/ay, 
1859,  no  question  had  been  raised  as  to  his  liability  to 
satisfy  their  claim,  or  as  to  the  validity  of  their  securities ; 
but  that,  on  the  contrary,  he  and  all  his  legal  advisers  and 
agents  throughout  admitted  the  validity  of  the  Defend- 
ants' claim,  and  induced  them  by  various  promises  and 
assurances  of  payment  to  abstain  from  enforcing  their 
rights,  which  were  then  uncontested.     The  Defendants 
further  stated  that,  owing  to  the  imperfection  and  in- 
sufficiency of  the  accounts   rendered   by   the   Messrs. 
Hall  under   their    bankruptcy,   it   was   impossible    to 
ascertain  the  real  state  of  the  accounts  between  them 
and  the   Plaintiff,  or  whether,   in   fact,  he  had    been 
credited  with  the  moneys  or  not. 

The  Master  of  the  Rolls  held  that  the  Plaintiff  was 
entitled  to  the  relief  sought  by  the  bill,  and  made  the 
decree  under  appeal. 

Mr.  Roundell  Palmer  and  Mr.  Pearson^  for  the 
Plaintiff,  argued  in  support  of  the  decree. 

Mr. 
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Mr.  Selwyn  and  Mr.  Surrage,  for  the  Defendants,  in        I860, 
support  of  the  appeal.  ^"^ 

Mr.  Pearson  in  reply.  Cockerell, 

The  following  authorities  were  referred  to : — Protheroe 

V.  Forman  (a) ;  Young  v.  White  (6) ;   Young  v.  Guy  (c) ; 

Vandaleur  v.    Blagrave  {d) ;    Murray    v.   Palmer  {e) ; 

WP^oocf  V.  Downes{f)\  Perry  v.  //o//  (^);   and  Mare 

Sandford  (A). 

Judgment  reserved. 

T/ie  Lord  Chancellor. 

After  having  very  deliberately  considered  this  case,  Dec.  7. 
I  am  inclined  to  think  that  if  when  the  Plaintiff  was 
served  with  the  notice  of  11th  October,  1855,  distinctly 
describing  the  mortgages  which  he  had  executed  and 
which  he  now  seeks  to  set  aside,  and  stating  that  if  the 
mortgage  money  with  interest  was  not  paid  within  six 
calendar  months,  the  trustees  as  mortgagees  would  pro- 
ceed under  the  power  given  them  to  sell  the  mortgaged 
lands,  he  had  immediately  or  in  a  reasonable  time  denied 
the  validity  of  the  mortgages  and  taken  steps  to  be  re- 
lieved from  his  liability  upon  them,  he  might  have  been 
entitled  to  relief,  although  even  then  he  would  have 
had  difficulties  to  encounter :  considering  that  he  had 
actually  executed  the  mortgage  deeds  without  being 
able  to  show  that  any  particular  fraud  was  then  practised 
upon  him ;  that  he  left  the  deeds  in  the  hands  of  Messrs. 
Hall  in  whom  he  then  placed  unbounded  confidence  ; 
that  the  trustees  had  actually  paid  the  5,000/.  to  Messrs. 

Hall 

(«)  2  Stoantt.  227.  (e)  2  Sch.  <J-  L.  486. 

{b)  7  heav,  506.  (/)  18  Te*.  120,  128. 

(c)  8  Bcav.  1 17.  {g)  6  Jur.,  N.  S.  491. 

(d)  6  Beav,  505,  567.  (A)  1  Giff.  288. 
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I860.  Hall  to  be  invested  and  to  be  paid  over  to  the  mort- 
Wall  gagor:— that  the  mortgage  deeds  had  been  regularly 
V.  handed  over  to  the  trustees ;    that  the  trustees   acted 

throughout  with  the  most  perfect  good  faith,  and  that 
if  they  were  chargeable  with  negb'gence  in  indiscreetly 
trusting  the  Halls,  so  was  the  Plaintiff. 

But  at  any  rate  I  am  of  opinion  that  by  his  subsequent 
conduct  the  Plaintiff  has  deprived  himself  of  all  claim  to 
the  relief  for  which  he  now  prays ;  since,  with  knowledge 
or  the  means  of  knowledge  of  all  the  material  facts  of  the 
transaction,  he  never  questioned  the  reality  of  the  mort- 
gages till  the  end  of  Jtfay,  1859,  when  he  filed  this  bill ; 
and  in  the  meantime  he  repeatedly  acknowledged  the 
validity  of  the  mortgages ;  he  obtained  forbearance  on 
promises   to   pay,  and    in  an    action   brought   against 
him  on  the  covenant  to  pay  the  mortgage  money,  he 
deliberately,  on  the  6th  December,  1855,  suffered  judg- 
ment by  default,  and  the  judgment  was  duly  registered, 
whereby  the  trustees  were  induced  not  to  put  in  force 
their  power  of  sale,  and  were  prevented  from  prosecuting 
the  claim  which  they  would  otherwise  have  had  against 
the  Messes.  HalL 

The  Plaintiff's  case  is,  that  he  was  in  ignorance  of  the 
facts  of  the  case  till  April,  1859,  and  that  he  cannot  be 
prejudiced  by  any  acquiescence,  or  promise,  or  act  done 
by  him,  till  the  alleged  discovery  which  was  then  made. 
But  he  can  hardly  be  permitted  to  say  that  he  had  for- 
gotten the  execution  of  the  deeds ;  and  on  the  11th  day 
of  October,  1855,  all  the  particulars  were  stated  to  him 
in  writing,  which  was  served  with  notice  that  the  power 
of  sale  would  be  put  in  force.  From  that  time  till  the 
filing  of  the  bill  he  acted  upon  the  supposition  that  the 
6,000/.  had  been  paid  to  the  Halls  as  his  agents,  and 
that  the  Halls  were  his  debtors  for  the  amount. 

He 
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He  must  be  considered  as  having  made  repeated  1860. 
representations  to  the  trustees  that  by  his  agents  he  had 
received  the  mortgage  money  from  them.  Accordingly 
he  treated  the  Halls  as  his  debtors  for  the  amount,  and 
in  the  most  solemn  manner  admitted  his  liabiHty  to  the 
trustees  on  the  mortgage  deeds.  The  Halls  being  con- 
sidered debtors  to  him  for  the  5^000/.,  the  trustees  were 
discharged,  although  there  was  no  specific  payment  of 
the  6,000/.  by  them  to  him ;  and,  as  was  lately  held  in 
the  case  of  Perry  v.  Holl  (a),  payment  in  account  may 
operate  as  payment  in  moneys  numbered.  Although  it 
turned  out  that  the  balance  of  accounts  between  the 
Plaintiff  and  the  Halls  was  greatly  against  them,  this 
could  not  prejudice  the  trustees,  who  had  been  told  by 
the  Plaintiff  Uiat  he  had  received  the  5,000/.  from  their 
agents. 

It  seems  to  me  that  the  Plaintiff  seeks  to  attach  a  most 
exaggerated  importance  to  the  supposed  discovery  of  April, 
1859,  when  he  obtained  an  inspection  of  the  accounts 
and  papers  of  the  Halls,  The  trustees  assert  that  these 
accounts  are  so  irregular  and  in  such  a  confused  con- 
dition that  no  accurate  information  can  be  obtained  from 
them  of  the  pecuniary  dealings  of  the  Halls.  But  if  it 
were  admitted  that  these  accounts  prove  in  the  clearest 
manner  that  the  Halls  never  appropriated  any  part  of 
the  5,000/.  of  the  trust  money  in  their  hands  to  the  use 
of  the  Plaintiff,  and  that  he  never  had  received  any  part 
of  it  from  them ;  nevertheless,  if  at  any  stage  of  the 
proceeding  the  money  was  to  be  considered  in  the  hands 
of  the  Halls  as  the  agents  of  the  Plaintiff,  the  mode  of 
payment  and  his  misapplication  of  it  would  be  immaterial 
to  the  trustees. 

But 

(a)  2  Oiff.  138. 
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1860.  But  however  valuable  the  information   may    be,    it 

might  all  have  been  obtained  in  the  year  1856.     If  other 
means  failed  of  bringing  the  Halls  to  account  and  ob- 
taining inspection  of  their  accounts  and  papers,  tliey 
were  made  bankrupts  in  the  month  of  June  in  that  year, 
and  the  Plaintiff,  as  a  creditor,  might  have  examined 
them  on  oath  and  obtained  from  them  a  disclosure  of  all 
their  dealings  with  him,  and  an  inspection  of  all  their 
books  and  correspondence.     The  Plaintiff  by  his  suc- 
cessive solicitors  or  agents,  Waters^  JMason,  Maddocks 
and   Flower^  still   acknowledged   his  liability   on    the 
mortgage  deeds  and  promised  payment.     Indeed  it  was 
only  on  the  question  whether  the  trustees  would  agree 
to  forego  the  payment  of  interest  that  the  negotiation  for 
payment  of  the  principal  went  off  in  Aprils  1859.     As 
late  as  12th  Aprils  1859,  Flower ^  by  the  authority  of  the 
Plaintiff,  in  a  letter  of  that  date  addressed  to  Rivington 
the  solicitor  of  the  trustees,  asked  for  a  delay  of  the  sale 
and  promised  payment  to  them  of  the  mortgage  money. 

It  is  not  the  least  curious  fact  in  this  case,  that  the 
Plaintiff,  in  February ^  1856,  after  full  knowledge  of  the 
mortgages,  and  after  he  had  dismissed  the  Halls  from 
being  his  solicitors,  dismissed  Waters  from  being  his 
solicitors  and  went  back  to  the  Halls,  again  appearing 
to  place  entire  confidence  in  them,  and  expecting  pay- 
ment from  them,  as  his  agents,  of  the  amount  of  the 
mortgage  money  which  they  had  received  from  the 
trustees. 

I  proceed  upon  the  grounds  that  the  Plaintiff  has 
confirmed  the  validity  of  the  mortgages  with  the  know- 
ledge or  means  of  knowledge  of  all  the  material  facts  of 
the  case,  and  that  the  trustees,  to  whom  no  fraud  can  be 
imputed,  having  acted  upon  his  representation  to  them 
that  the  Halls  held  the  5,000/.  as  his  agents,  he  cannot 

now 
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now  be  allowed  to  say  that  this  representation   was 
untrue. 

Tota  re  perspect^^  I  feel  bound  to  reverse  the  decree 
of  the  Master  of  the  Rolls,  and  to  adjudge  that  the  bill 
be  dismissed  with  costs. 


1861. 
July  20. 

Ex  parte  TOMLINSON.  Btfare  The 

In  the  Matter  of  BOYCE,  a  Bankrupt.  j^^^^*^ 

npHIS  was  an  appeal  on  the  part  of  trustees  of  a  The  Court  of 

creditors'  deed  from  the  decision  of  Mr.  Commis-  hasjuriS'idtion 

sioner  Goulbum  disallowing  a  claim  on  the  part  of  the  to  allow,  and  in 

Appellants  to  be  repaid  out  of  the  bankrupt's  estate  ought  to  allow, 

costs  incurred  by  them  under  the  deed  in  preparations  ^  trustees  of  a 

'  creditors  deed 

for  a  sale,  of  which  the  assignees  had  availed  themselves,  which  has  been 

superseded 

by  a  bank- 

The  creditors'  deed  was  an  indenture  dated  the  15ih  niptcy,  ex- 

May,  1860,  and  made  between  the  bankrupt  and  the  fn,^u "ed  in  the 

Appellants,  whereby  he  assificned  his  property  to  the  execution  of 
.         „  .  n      ,.  ,.  ir     tr      J  thetrusteof 

Appellants  m  trust  for  his  creditors.  the  deed  out 

of  the  bank- 

_,       .        ,,  ,  .         n  1  1      rupt's  estate. 

The  Appellants  took  possession  of  the  property  under 

the  deed,  and  carried  on  the  bankrupt's  business  until 
the  end  of  October,  1860,  when  they  employed  an 
auctioneer  to  dispose  of  the  property.  Before,  however, 
any  sale  took  place^  the  bankrupt  filed  a  declaration  of 
insolvency  and  obtained  an  adjudication  of  bankruptcy 
against  himself  which  was  afterwards  annulled.  His 
father  then  filed  a  petition  for  an  adjudication  against 
him,  under  which  he  was  again  adjudicated  bankrupt 

On  the  24th  June,  1861|  the  Appellants  applied  to  the 

Commissioners 
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186L 

Ex  parte 

TOMLINSON. 

Re 

BOTCE, 

a  Banlmipt. 


Commissioners  for  payment  of  the  expenses  incurred  by 
them,  and  their  application  was  supported  by  twenty-six 
out  of  thirty-two  of  the  creditors. 

The  order  under  appeal  was  made  on  the  26th  June^ 
and  was  to  the  following  efiect: — '^  It  appearing  to  the 
Court  that  it  had  no  jurisdiction  to  make  such  an  order 
as  is  prayed  for ;  and  that,  if  it  had  such  jurisdiction, 
this  case  is  not  one  in  which,  in  its  discretion,  any  such 
order  should  be  made ;  whereupon  it  is  considered  that 
their  application  be  and  the  same  is  thereby  refused/* 

Mr.  Broohshanh^  in  support  of  the  appeal  (which  was 
unopposed),  referred  to  Ex  parte  Shaw  (a). 

The  Lords  Justices  held  that  the  payment  might 
properly  be  made  out  of  the  estate,  and  their  Lordships 
made  an  order  accordingly. 


(a)  De  Ger,  242. 
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Ex  parte  CHARLES  ROBERTS,  WILLIAM 
ROBERTS  and  JOHN  HIPKINS. 

In  the  Matter  of  JOHN  CHAPMAN  and  GEORGE     ^^^Jll'The 

GRANGER,  Bankrupts.  ^-ords 

Justices. 

npHIS  was  the  appeal  of  creditors  from  the  dismissal  Underapeti- 
by  Mr.  Commissioner  Sanders  of  their  petition,  tecdon^we^ 
which  sought  to  have  an  adjudication  of  bankruptcy  sented  accord- 
annulled  with  the  view  to  the  Petitioners,  or  one  of  them,  2llih  section 
being  permitted  to  obtain  another  adjudication  under  of "^le  Bank- 
which  certain  dealings  and  transactions  might  be  set  Consolidation 
aside  or  overreached,  which  it  might  not  be  possible  to  ^e^peiitfouer 

impeach  under  the  existing  adjudication.  was  adjudi- 

cated banknipt 
on  Feb.  Uih, 
On  the  14th  of  December,  1860,  the  bankrupts  filed  a  assignees  were 

petition  for  protection  under  the  211th  section  of  the  j^^^*®2gth. 

Bankrupt  Law  Consolidation  Act,  1849.  On  May  1st, 

after  the  pro- 
ceedings had 
On  the  17th  of  January,  1861,  a  private  sitting  was  advanced  as 

held  under  the  petition,  and  was  on  the  application  of  examination, 

creditors  adjourned  to  the  16th  of  February.  Te1i'to*ha^e 

the  adjudica* 

In  the  meantime  the  solicitor  of  the  debtors  called  a  for'the  pu"!^ 

meeting  for  the  9th  of  February,  1861,  on  which  day  it  pose  o(  a  new 

was  accordingly  held,  and  a  statement  having  been  laid  tained  on  a 

before  the  meeting,  it  was  resolved  that  the  meetinfic  creditors' peti- 

,  1        ^*®"»  under 

should  be  adjourned  for  a  week.     A  committee  was  also  which  dealings 

nominated  to  report  whether  an  offer  of  a  composition  of  ^^f^ea^tedbv 

4^.  in  the  pound  should  be  accepted,  and  the  debtors  relation.  Held, 

promised  to  attend  the  committee  and  give  all  necessary  jjjg^he  length 

explanations,  of  time  from 
the  adjudica- 
tion, and  the  opposition  of  the  bankrupts,  that  the  order  ought  to  have  been  made, 
and  the  same  was  made  accordingly  on  appeal,  the  assignees  consenting. 

Vol.  Ill— 5.  3  E  D.P  J. 
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explanations.  The  debtors  did  not,  however,  attend, 
but  on  the  11th  of  February  appeared  before  the  Com- 
missioner,  and  stated  that  they  found  they  were  unabk 
to  arrange  with  their  creditors  under  the  petitiouiand 
were  '*  not  desirous  of  making  a  bon&  fide  arrangement 
with  their  creditors,"  whereupon  an  order  was  made  by 
the  Commissioner  adjudging  the  debtors  bankrupts,  ind 
adjourning  all  further  proceedings  into  the  public  Court. 

On  the  29th  of  February,  creditors'  assignees  were 
chosen  and  appointed.  On  the  7th  of  March  the  bank- 
rupts were  examined,  and  a  balance-sheet  and  cash 
account  were  filed.  The  last  examination  was  appointed 
for  the  2^d  of  March,  but  had  been  adjourned,  and  had 
not  taken  place,  when,  on  the  1st  of  May,  the  Appellants 
presented  the  petition  on  which  the  order  under  appeal 
was  made.  By  that  petition,  and  the  aflSdavit  in  support 
of  it,  the  Appellants  stated  that  the  books  and  accounts  of 
the  dealings  and  transactions  of  the  bankrupts  bad 
recently  been  investigated,  and  that  it  had  been  thereby 
ascertained  (as  the  fact  was)  that  two  days  before  the 
presentation  of  the  petition  for  protection  of  the  bank- 
rupts one  of  them  received  from  the  Birmingham  Bank- 
ing Company  490/.,  and  had  thereout  paid  2802.  to 
the  father-in-law,  and  180Z.  to  the  brother-in-law  of  one 
of  the  bankrupts,  and  that  two  days  afler  the  presenta- 
tion of  the  petition  for  protection,  they  had  paid  to  the 
solicitor  for  the  banking  company  175/.  Also  that  one 
day  after  the  presentation  of  the  petition  they  had  de- 
livered over  to  their  solicitor  a  bill  of  exchange,  and  that 
on  the  17th  or  18th  of  December,  1860,  they  handed 
over  a  bill  of  exchange  for  950/.  %s.  to  a  creditor  as  a 
security  for  his  debt.  Other  transactions  of  the  same 
kind  were  stated.  The  petition  on  which  the  order 
under  appeal  was  made  prayed  that  the  order  of  the 
11th  of  February,  1861,  adjudicating  the  debtors  bank- 
rupts, 
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ruptSy  and  adjourning  the  petition  for  protection  into  the 
public  Court  might  be  discharged,  that  the  petition  for 
protection  might  be  dismissed,  and  that  the  adjudication 
might  be  annulled,  or  that  the  Appellants,  or  one  of 
them,  might  be  at  liberty,  notwithstanding  the  adjudi- 
cation, to  file  a  petition  for  adjudication  of  bankruptcy 
against  the  bankrupts,  the  Appellants  undertaking  to  do 
so,  and  that  in  the  meantime  all  proceedings  must  be 
stayed  under  the  existing  adjudication. 

In  opposition  to  the  petition  the  bankrupts  deposed 
that  they  had  not  pledged  themselves  to  attend  the  cre- 
ditors, and  that  on  the  11th  o{  February  they  abandoned 
their  intention  of  making  an  arrangement  for  the  follow- 
ing reason : — That  they  had  up  to  the  preceding  August 
carried  on  business  with  a  third  partner,  and  that  this 
created  legal  difficulties  in  the  way  of  an  arrangement  and 
of  obtaining  the  statutory  majority  of  assenting  creditors. 

With  respect  to  the  alleged  preferential  payments 
mentioned  in  the  petition,  the  bankrupts  stated  that  these 
payments  were  made  in  performance  of  express  contracts 
previously  entered  into  under  circumstances  of  pressure, 
which  they  detailed. 

The  Commissioner  dismissed  the  petition  on  the 
grounds  of  delay  in  presenting  it ;  of  doubt  as  to  the 
success  of  proceedings  to  impeach  the  transactions  in 
question;  of  the  existmg  adjudication  being  clearly 
valid,  while  a  new  one  might  not  be  so  ;  of  the  transac- 
tions in  question  being  impeachable  (if  at  all)  under  the 
existing  adjudication ;  and  of  doubt  as  to  the  jurisdiction 
of  the  Court  of  Bankruptcy  to  annul  an  adjudication,  at  all 
events  if  legally  valid,  without  and  against  the  consent 
of  the  bankrupts,  and  without  any  creditor  having  had  an 
opportunity  of  being  heard  as  to  the  expediency  of  substi- 
3  E  2  tuting 
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luting  a  doubtful  for  a  clearly  valid  adjudication.  W 
respect  to  Ex  parte  Taylor  (a),  which  had  been  ci 
before  the  Commissioner,  he  observed  that  the  or 
there  was  ultimately  made 'with  the  consent  of  the  bai 
rupt,  and  that  in  the  present  case,  at  all  events,  there  i 
too  much  doubt  to  render  it  proper  to  run  the  hazard 
making  the  order  sought. 

Mr.   Bacon  and   Mr.  De   Gex    in   support  of  l 

appeal. 

They  referred  to  Ex  parte  Burnett  (6)  ;  Anon  (c) ;  a 
as  to  the  possibility  of  over-reaching  transactions  by  re 
tion  to  an  act  of  bankruptcy  where  there  is  no  petition! 
creditor,  they  cited  Stevenson  v.  Neumham  (d) ;  ^ich 
son  V.  Oooch  (e) ;  Monk  v.  Sharp  (y*). 

Mr.  C  Swanston,  for  the  assignees,  did  not  opp< 
the  appeal. 

Mr.  Selwyn  and  Mr.  Roxburgh  for  the  bankn 
Chapman^  and  Mr.  Townsend  and  Mn  Fisher  for  I 
bankrupt  Changer. 

There  is  no  ground  for  the  proposition  that  fraudok 
dealings  cannot  be  set  aside  unless  under  a  credito 
petition.  Although  they  may  not  be  capable  of  bei 
impeached  under  an  adjudication  otherwise  obtained 
mere  relation  to  an  antecedent  act  of  bankruptcy,  there 
no  authority  or  principle  for  saying  that  the  assignei 
under  such  an  adjudication,  cannot  impeach  a  fraudulc 
preference  or  any  other  fraudulent  transaction.  Tl 
appears  from  one  of  the  leading  authorities  cited  agaii 


(fl)  6  Be  Q,  M.  ^  G.  737. 
(6)  ^DeG.^  S.  54. 
(c)  4DeG.M.^Q.S72. 


((0  13  C.  B.  285. 
(r)  5  E.  4-  B.  999. 
U)  2U.^N.  540. 
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us,  Stevenson  v.  Newnham  (a).  At  all  events  it  would 
be  unjust  to  the  bankrupts  to  annul  the  adjudication 
after  so  long  a  delay,  which  is  wholly  unaccounted  for. 


Mr.  Bacon  in  reply. 


Judgment  reserved. 
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llieir  Lordships  held,  that  the  Appellants  ought  to 
be  allowed  an  opportunity  of  obtaining  a  new  adjudica- 
tion, and  the  following  order  was  made : — 

''  The  said  assignees  by  their  said  counsel  consenting 
thereto,  and  the  said  Petitioners  by  their  said  counsel 
hereby  undertaking  to  proceed  forthwith  to  endeavour 
to  obtain  another  adjudication  of  bankruptcy  against  the 
said  bankrupts,  this  Court  doth  order  that  the  petition 
for  arrangement  presented  by  the  said  bankrupts  to  the 
Court  of  Bankruptcy  for  the  Birmingham  district  on  the 
14th  day  of  December ,  1860,  be  and  the  same  is  hereby 
dismissed,  and  that  the  said  Petitioners  be  at  liberty  to 
apply  for  such  adjudication  accordingly,  and  that  all 
proceedings  under  the  present  adjudication  be  stayed 
until  further  order  without  prejudice  to  any  question;  and 
it  is  ordered,  that  the  said  petition  do  in  all  other  respects 
stand  over,  and  the  said  parties,  or  either  of  them,  are  to 
be  at  liberty  to  apply  to  this  Court  touching  the  measures 
in  question  as  they  may  be  advised." 

(fl)  13  C.  B.  285 ;  and  tee  Ex  parte  Norton,  Be  G.  504,  there 
cited  and  commented  upon. 
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J«/y29,30.    Ex  parte  EUGENE  CHANINEL,  CLAUDE   CHA 
Before  The  NINEL,  MELAINE  CHANINEL,  and  JULE 

ji""..  COQUET. 

Scls''l7e""'"  In  the  Matter  of  CHARLES    NICHOLSON,  ED 

lufficientto  WARD  PASCALL   and  WILLIAM    STONE 

prove  a  con- 

tract  between  Bankrupts. 

creditors  of  a 

diwolvedfirm    fflHIS  was  an  appeal  from  the  decision  of  Mr.  Com 

and  continu-        ■  it  i       j      j    -i,^-  .       i 

ing  partners,  missioner  Holroyd,  admittmg  m  part  only  proo 

?**f  ^^  Ih*^  ^^  ^  ^^^^  tendered  by  the  Appellants  against  the  join 

dissolved  shall  estateof  two  of  the  bankrupts,— the  Commissioner  holding 

durfrom  the    ^^^  residue  of  the  debt  to  be  proveable  not  against  th< 

new  firm.         joint  estate  of  the  two  but  against  that  of  three. 

Therefore 

where  a  new 

firm,  consist-        The  following  were  the  circumstances  of  the  case  as 
ing  of  two  of  .  ,  ,  .  -  1         1      «» 1     .       . 

the  partners      appeanng  on  the  petition  of  appeal  and  amdayits  in 

^rroS:*    support  Of  it:~ 

sent  a  circular 

^ the  three *^"      ^^^  ^^^^  *™^  previously  and  down  to  the  gist  ol 

stating  that  the  Marcli,  1861,  the  three  bankrupts  carried  on  business  in 

three  would      London  as  silk  merchants  in  partnership  under  the  style 

be  paid  hy  the  or  firm  of  Nicholson,  Pascall  ^  Stone,  and  the  Appel- 

'  anci  cre~  i^i. 

ditors  of  the     lants  had  sold  and  delivered  to  them  large  quantities  ol 

thrtVoal-*''  ^^'^  Soocis  and  shawls  of  French  manufacture.     The 

counts  debit-  course  of  business  was  for  the  Appellants  at  the  close  oi 
de^ts  due  fVom  ^^^'7  ™onth  to  make  up  and  transmit  to  the  three  bank- 

the  three :—  rupts  an  account  of  the  goods  supplied  by  the  Appellants 

creditors  were  during  the  month,  and  to  draw  bills  of  exchange  upor 

entitled  to  ^hg  bankrupts  for  the  amount.    These  bills  usually  bore 

these,  but  the  date  on  the  first  day  of  the  second  month  after  that  ii 

?he  Oiree  which  the  goods  were  delivered. 

against  the  Xh( 
wo. 
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The  bills  were  not  forwarded  directly  by  the  Appel- 
lants to  the  bankrupts,  but  were  discounted  by  the  Ap- 
pellants with  their  bankers  at  Lyons,  and  were  afterwards 
forwarded  to  London,  and  presented  for  acceptance  by 
the  holders  or  their  agents  to  the  bankrupts. 

On  the  22nd  of  March,  1861,  the  bankrupt  Pascal! 
retired  from  the  partnership  with  the  consent  of  his  co- 
partners, and  a  deed  of  dissolution  was  duly  executed  by 
all  the  bankrupts  by  which  Pascall  assigned  all  his  in- 
terest in  the  partnership  estate  and  effects  to  Nicholson 
and  Stone,  and  Nicholson  and  Stone  thereby  covenanted 
to  pay  and  satisfy  all  the  partnership  debts  and  liabilities 
and  to  indemnify  Pascall  against  the  same. 


1861. 

Ex  parte 
Chaninel 
and  Others 

In  Re 
Nicholson 
and  Others, 
Bankrupts. 


Notice  of  the  dissolution  of  partnership  was  duly 
gazetted,  and  on  the  22nd  of  March  a  circular  was 
sent  by  the  bankrupts  to  their  customers  and  creditors, 
and  amongst  others  to  the  Appellants,  which  was  as 
follows : — 

"  London,  March  22,  1861. 
"  39,  Cannon  St.  West. 
"  Gentlemen, 

"  We  beg  to  inform  you  that  Mr,  Pascall  retires 
from  our  firm  this  day  by  mutual  consent. 

''The  business  will  in  future  be  carried  on  by  the 
remaining  partners  under  the  firm  of  Nicholson  ft  Stone, 
who  will  receive  and  pay  all  debts  due  to  or  owing  by 
the  late  firm  of  Nicholson,  Pascall  ^  Stone. 

"  Your  obedient  servants, 

"  Nicholson,  Pascall  ft  Stone.'' 


Before  this  circular  reached  the  Appellants  they  had 
drawn  several  bilb  of  exchange  upon  the  three  bank- 
rupts 


if 
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rupts  in  respect  of  goods  previously  delivered  to  the 
three  bankrupts,  the  aggregate  amount  of  such  bills 
being  4,363/.  I2s.  3d. 

After  the  receipt  of  the  circular,  the  Appellants  sup- 
plied goods  to  and  dealt  with  the  remaining  partners  as 
they  had  previously  dealt  with  the  firm  of  the  three. 

All  the  bills  drawn  by  the  Appellants  upon  the  three 
which  had  arrived  at  maturity  before  the  22nd  oi  Marti, 
1861,  were  duly  honoured,  and  a  bill  for  13/.  1&.  Hi, 
dated  the  1st  of  January ^  1861,  drawn  by  the  Appel- 
lants upon  the  three  and  accepted  by  them  previoosk 
to  the  21st  of  March,  1861,  was  paid  by  the  firm  of  die 
two  upon  the  4ih  of  April,  1861,  which  was  the  day 
upon  which  such  last-mentioned  bill  became  due,  and 
the  Appellants  heard  nothing  of  any  of  such  biUs  after 
depositing  them  for  discount. 

The  goods  thus  supplied  were  entered  in  the  Appellants* 
invoice  books  as  sold  to  the  two,  but  in  the  ledger  no 
new  account  was  opened,  the  goods  sold  to  the  two 
being  posted  to  the  debit  of  the  old  account  and  written 
on  the  same  leaf  without  any  other  distinction  than 
that  aflbrded  by  the  date  of  the  invoices. 

On  the  30th  March,  1861,  the  Appellants  caused 
an  account  to  be  made  out  and  forwarded  to  the  firm 
of  the  two,  in  which  the  two  were  debited  with  all  the 
goods  delivered  in  that  month  without  making  any  dis- 
tinction between  the  goods  supplied  in  that  month 
before  the  retirement  of  E.  Pascall  from  the  partner- 
ship and  those  supplied  subsequently  to  such  retirement. 
The  first  item  of  this  account  under  date,  December. 
1860,  was  one  of  goods  ordered  in  November,  186(\ 
to  be  delivered  in  the  months  of  January ,  March  and 

AprU 
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AprUy   1861,  but    which    were  in  fact    delivered    in 
December,  I860- 

The  account  also  contained  charges  for  goods  ordered 
in  November,  1860,  to  be  delivered  in  March,  1861, 
and  which  were  accordingly  delivered  in  that  month. 

On  the  30th  April,  1861,  a  further  account  was 
forwarded  by  the  Appellants  to  the  firm  of  the  two,  con- 
taining a  statement  of  all  goods  delivered  during  that 
month,  and  also  a  statement  under  date  of  December, 
1860,  of  the  remaining  portion  of  the  goods  ordered 
in  November,  1860,  to  be  delivered  in  January,  March 
and  April,  1861,  but  in  fact  delivered  in  December, 
1860;  and  such  last-mentioned  account  also  contained 
charges  for  goods  ordered  in  November,  1860,  to  be 
delivered  in  April,  1860,  and  which  were  accordingly 
delivered  in  that  month. 

At  the  date  of  the  bankruptcy  there  was  due  to  the 
Appellants  9,186/.  11^.  9d.,  of  which,  2,782/.  lOs.  lid. 
was  for  goods  delivered  to  the  firm  of  the  three,  the 
remaining  6,404/.  0^.  lOd.  for  goods  supplied  to  the 
firm  of  the  three. 
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In  respect  of  the  debt  of  6,404/.  0^.  lOd.  the  firm 
of  the  three  had  accepted  seven  bills  of  exchange, 
drawn  by  the  Appellants  before  the  retirement  of  Pascall, 
and  amounting  in  the  whole  to  3,188/.  19^.  2d.,  and 
the  Appellants,  before  they  became  aware  of  the  disso- 
lution of  the  partnership,  had  drawn  two  other  bills 
upon  the  three,  which  last-mentioned  bills  had  not  been 
accepted  at  the  date  of  the  dissolution  of  partnership, 
but  were  afterwards  accepted  by  Messrs.  Nicholson  and 
Stojie,  in  the  name  of  the  three,  but  without  the 
authority  of  Pascall. 

The 
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vxrif  m  tbe  buk  of  ike  three,  but  witfaoot  tiie( 
of  Pmacmllj  the  Appribnts  vere  entitled  to  proof 
agviitt  the  ettiie  of  the  two;  bczt  tbat  ms  to  the  leHof 
dicxr  daiBy  ther  were  obIt  entitled  to  prore  agunst  the 
atite  of  Ae  diree.    The  ComMmsaaaaet  admitted  the 


A  Mi^GtyoyrfaadMr,J?iyfcyin«opportaftheappeil 

The  Cn—JMifiniTs  decinoo  procerJed  en  the  gromid 

that  the  joint  liabiEtjr  of  Uie  three  wns  not  dixherged, 

and  that  comeqmendj  Uiere  vns  not  sofficient  con- 

sdentioD  fcr  the  nev  promise  of  the  two.     Bat  the 

existenee  of  the  debt  is  quite  snfBcient  consideratioo, 

and  it  is  not  necesary  that  die  on^CHng  partner  should 

be  discharged^     The  Commisaoner    also    thought  it 

!(4  doublMwhetbertheDewpnMnisewMsafficientlyes- 

'^  ,  tabhsbed    in  endenoe.    Bat  Tery  sUgfat    CTidenee   is 

I  J  sofficient  to  proTe  sach  a  contract  ander  circmnstances 

1 1  like  diose  of  the  present  case. 


They  reTerred  to  WimUr  v.  InrneM  (a)  ;  Ex  parte  WU- 

HaMs{b). 

Mr.  Bacon  and  Mr.  C.  T.  Simpson  for  the  assignees. 

There  is  no  sufficient  CTidenoe  even  of  any  ofier  on 
the  part  of  the  two  to  take  upon  themselves  alone  the 
debt  of  the  three.  The  circular  of  the  22nd  Morel 
merely  designated  the  two  as  the  agents  of  the  three  for 

the 


^  (a)  A  My.  ^  Cr.  101.  (b)  Buck.  13. 
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the  purpose  of  receiving  and  paying  their  credits  and 
debts^  without  purporting  to  assume  any  liability  per- 
sonally (a).  But  even  if  it  amounted  to  an  offer  to  assume 
new  instead  of  the  old  liability,  there  was  no  acceptance 
of  it.  On  the  contrary,  the  Appellants  went  on  dealing 
exactly  as  they  had  done  previously.  At  the  utmost  the 
acceptance  did  not  extend  beyond  the  items  which  the 
Commissioner  has  allowed. 
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1861. 

£x  parte 
Chakinbl 
and  Others. 

In  Re 
Nicholson 
and  Others, 
Bankrupts. 


Mr.  Clement  Swanstan,  for  a  creditor  of  the  two,  sup- 
ported the  same  view,  and  insisted  that  as  Pascall  was 
not  released  there  was  no  sufficient  consideration  for  a 
new  promise. 

Mr.  BagUy  in  reply. 

The  Lord  Justice  Knight  Bruce. 

I  am  of  opinion  that  there  was  here  a  contract  for 
valuable  consideration  on  the  part  of  the  two  to  pay  the 
debts  of  the  three,  and  that  the  proof  should  have  been 
admitted  for  the  whole  demand  against  the  joint  estate 
of  the  two. 

The  Lord  Justice  Turner. 

1  am  entirely  of  the  same  opinion.  Very  slight  cir- 
cumstances are  sufficient  to  prove  a  contract  on  the  part 
of  continuing  partners  to  take  upon  themselves  a  debt  of 
the  former  firm. 


The  following  were  the  terms  of  the  order : — "  This 
Court  doth  order  that  the  order  of  the  Commissioner, 
dated  the  3rd  day  of  JiuZy,  1861,  be  varied,  and  that  the 

Petitioners 

(a)  See  Es  parte  Sprague,  4  De  G.  Mac.  <5r  G.  866. 
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1861. 

Ex  parte 

Cbaninil 

and  Othcrt. 

In  Re 

NiCHOLtON 

and  Othert, 
Bankrupts. 


Petitioners  be  at  liberty  to  go  in  under  the  adjadieatioi 
of  bankruptcy  made  against  the  bankrupts,  and  prove  fo 
the  sum  of  9,1 86/.  lis.  9d.  against  the  estate  of  th 
bankruptSi  Charles  Nicholson  and  Wm.  Stone,  and  h 
admitted  creditors  thereunder  for  that  amount,  and  b 
paid  a  dividend  or  dividends  thereon  rateably  and  ii 
equal  proportions  with  the  rest  of  the  creditors  of  th 
said  bankrupt^  Charles  Nicholson  and  Wm.  Stone,  seek 
ing  relief  under  the  said  adjudication,  and  that  the  Com 
missioner  do  receive  and  admit  such  proof  accordingly.* 


Auguii  8. 

Before  The 
Lords  Jus- 
tices. 

A  testator 


WITHAM  V.  WITHAM. 

rpHIS  was  a  special  case.     William  Witham  by  hi 
will  gave  and  bequeathed  as  follows : — 

"  I  give  and  bequeath  to  my  wife  the  interest,  divi 
come  of  his  re-  dends  and  annual  produce  of  all  the  rest  and  residu 
siduary  estate  ^f  ^y  personal  and  of  my  real  estate  for  and  durin 
life  and  the  her  life,  and  after  her  death  I  give  the  same  residue 
wlollg^lnr"^  unto  and  equally  amongst  all  my  children  now  living  e 
children  who  who  may  be  alive  at  my  death  for  their  own  use  an 
fivbg  at  Ws      benefit  absolutely  ;   but   I   direct  that    if   any   of  m 

death,  but        daughters  shall  marry,  the  interest  of  their  respectiT 

directed  that  »f    ,  ,    „  ,  .it  i»       i_   • 

any  daughter    shares  shall  be  paid  to  them  for  their  respective  lives  f( 

interest  ofVer  ^^^^^  separate  use,  independent  of  their  husbands,  an 
share  should  the  receipts  of  my  said  daughters  for  the  same  sha 
fo^r  her  separate  ^'^"®  ^^  discharges  for  the  same  ;  and  after  the  death  < 
use  for  her  such  respective  married  daughters,  such  interest  an 
her  death  to  dividends  shall  be  paid  to  their  respective  husbands  fc 
fb  "^h^^^lT "^      their  respective  lives,  and  after  the  death  of  the  survive 

and  aAer  the  i 

death  of  the 

survivor  equally  among  their  children ;  and  if  the  daughters  bad  no  children  Imng 
their  respective  deaths,  the  principal  of  their  portions  to  be  at  their  own  disposal  :- 
Held^  that  the  contingency  of  a  daughter's  marrying  D?as  not  restricted  to  a  marriaj 
in  the  lifetime  of  the  widow. 
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of  such  husband  and  wife,  the  principal  of  the  respective  1861. 
shares  of  any  married  daughters  shall  be  divided  amongst 
the  children  of  each  of  my  said  married  daughters,  and 
be  an  interest  vested  in  and  paid  to  them  respectively  at 
the  age  of  twenty-one,  if  sons,  or  at  that  age  or  marriage, 
if  daughters,  with  benefit  of  survivorship  between  the 
children  of  each  daughter,  and  with  power  to  maintain 
them  out  of  the  interest  of  their  respective  fortunes,  and 
to  put  out  the  sons  in  the  world  by  an  application  of  the 
whole  or  any  part  of  the  principal  of  their  respective 
shares ;  and  if  my  said  daughters  shall  have  no  such 
children  living  at  their  respective  deaths,  the  respective 
principals  of  their  own  fortunes  shall  be  at  their  own 
disposal." 

The  testator  died  in  1848,  and  his  widow  in  January ^ 
1861. 

At  the  time  of  the  testator's  death  he  had  two  sons 
and  four  daughters.  One  of  the  daughters  afterwards 
married  in  the  widow's  lifetime. 

The  question  was,  whether  the  direction  in  the  will  as 
to  the  shares  of  daughters  in  the  event  of  their  marrying 
ought  to  be  restricted  to  the  case  of  marriage  in  the 
lifetime  of  the  widow. 

Mr.  JRamadffe,  for  the  Plaintiff  (the  executor),  sub- 
mitted that  the  direction  applied  to  all  marriages. 

Mr.  Leuin,  for  the  unmarried  daughters,  argued  in 
support  of  the  more  limited  construction. 

The  following  cases  were  referred  to:  —  Edwards 
v.  Edwards  (a)  ;  Da  Costa  v.  Keir  (A)  ;  Galland  v. 

Leonard 
{a)  15  Bew.  357.  (b)  3  Huu.  360. 
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Leonard  (a)  ;  Home  v.  Pillans  (A) ;  Barker  v.  Cocks  I 
Clayton  v.  Lowe  (d) ;  Cooper  v.  Cooper  {e) ;  Mandf 
v.Randfield{f). 


The  Lord  Justice  Turner. 

The  testator  specifies  the  event  in  which  the  cap 
of  his  daughters*  fortunes  is  to  be  at  their  own  dispoi 
wliich  is  that  of  their  leaving  no  children  living  at  tl 
deaths.  I  think  that  the  gift  over  to  the  children  of 
daughters  took  effect,  and  that  their  shares  cannot 
paid  over  to  the  unmarried  daughters. 


The  Lord  Justice  Knight  Bruce  concurred. 


(a)  1  Stcanst.  161. 

(b)  2  M.  4-  K.  15. 

(c)  6  Beav.  82. 


((/)  5  B.^AL  636. 
((t)  I  X.  4-  J.  658. 
(/)  2DeO.,J^J.57. 


Ju/yl,  12. 
Augtat  6. 

1862. 
Feb.  14. 

Before  The 
Lords  Jus- 


Ex  parte  SAMUEL  MOULSDALE  MELLOR. 

In  the  Matter  of  GEORGE  DEANE  and  FRED 
RICK  YOULE,  Bankrupts. 

Ex  parte  JAMES  SMITH  and  another. 

In  the  same  Matter. 

rilHIS  was  an  appeal  from  a  decision  of  Mr.  Comm 

■*"      sioner  Perry  of  the  Liverpool  District  Court 

Bankruptcy^  directing  a  proof  to  be  expunged,  on  t 

ground  that  the  Appellants  had  made  double   proo 


Two  firms, 
one  composed 
ofil.and  B., 
the  other  of 
A,f  fi.  and  C, 

carried  on  O 

business  at 

Liverpool  and  Fernambuco  respectively.  An  Enelish  adjudication  of  bankruptcy  ^ 
made  against  A.  and  B,,  and  the  holder  of  a  bill  drawn  by  A,,  B.  and  C.  on  A.  and 
proved  under  it  and  received  a  dividend.  Afterwards  A,,  B.  and  C.  failed  in  P 
nambucOf  and  the  same  creditor  proved  and  received  dividends  on  his  bill  under  tl 
liquidation  i^^Held,  that  he  ought  not  to  receive  anv  further  English  dividend  withi 
refunding  the  Brazilian  dividends,  but  could  not  be  ordered  to  refund  the  Engl 
dividend  ahready  received. 
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one  proof  having  been  made  against  the  joint  estate  of  1861. 

the  bankrupts,  and  another  against  the  joint  estate  of  p^^^^ 

them  and  a  third  partner  under  a  liquidation  which  was  Mrllob. 
in  progress  at  Pemambuco. 

In  a  former  case  under  the  same  bankruptcy,  reported 
in  lDeO.^J.(a),  and  on  appeal  to  the  House'of  Lords, 
in  the  7th  volume  of  the  House  of  Lords'  Cases  (&),  it 
was  decided  that  double  proof  was  inadmissible. 

The  following  are  the  short  facts  of  the  present  case. 
The  bankrupts  carried  on  trade  in  partnership  at  Liver- 
pool,  and  with  a  third  partner,  Alfred  Phillips  Youle, 
also  carried  on  business  at  Pernambuco.  The  former  were 
distinct,  but  both  used  the  same  style  of  Deane,  Youle 
Si  Co,  On  the  13th  November,  1854,  an  adjudication  of 
bankruptcy  was  made  by  the  Court  of  Bankruptcy  for  the 
Liverpool  district  against  George  Deane  and  Frederick 
Youle,  and  James  Cazenove  was  appointed  Official  As- 
signee, and  James  Smith  and  Samuel  Moulsdale  Melkr 
were  appointed  creditors'  assignees. 

On  the  29th  November,  1854,  Samuel  Mellor  and  his 
then  partner  Charles  Hill  Williams,  who  carried  on 
business  as  merchants  at  Liverpool  under  the  style  of 
Mellor  ^  Russell,  proved  against  the  joint  estate  of  the 
bankrupts  for  2,584/.  17*.  6rf.  upon  a  bill  of  exchange 
drawn  by  the  Brazilian  firm  of  Deane,  Youle  ^  Co,  upon 
and  accepted  by  the  Liverpool  firm  of  Deane,  Youle  ^ 
Co.,and  iwJfril,  1855,received  a  dividend  of  ZbiLds.dd. 
upon  the  proof. 

On  the  26th  of  June,  1855,  the  Pemambuco  firm 
entered  into  a  concordata  (c)  with  their  creditors  there, 

and 

(a)  Page  257.  (r)  See  it  let  out,  IDeG.^J. 

(b)  Page  785,  nam.  Goldmid     260. 
v,  Casenave. 


762 


CASES  IN  CHANCERY. 


1861. 


Ex  parte 
Mellob* 


and  under  that  concordata  the  representatives  of  the  late 
firm  of  Mellor  ^  Russell,  which  had  in  the  meantime 
been  dissolved^  received  under  the  concordata  in  1855, 
1856,  1857  and  1858  dividends  amounting  together  to 
784Z.  9s.  2d. 

In  Mat/,  1861,  the  assignees  under  the  English  bank- 
ruptcy served  Mr.  Mellor  with  a  summons  dated  the 
12th  April,  1861,  to  appear  at  the  Liverpool  Bankruptcy 
Court  to  be  examined,  and  to  show  cause  why  the  proof 
of  debt  for  2,584/.  lis,  6d.  should  not  be  expunged. 

Mr.  Mellor  appeared  and  objected  to  the  jurisdiction 
of  the  Court  to  expunge  the  proof.  The  order  under 
appeal  was  then  made,  and  was  as  follows : — 

"  This  Court  doth  order  that  the  proof  made  by  the 
said  Samuel  Moulsdale  Mellor  and  his  copartner  Charles 
Hill  Williams  upon  a  bill  of  exchange  dated  the  17th 
day  of  June,  1854,  drawn  by  the  bankrupts*  firm  at 
Pemambuco  upon  and  accepted  by  the  bankrupts*  firm 
at  Liverpool,  and  indorsed  over  to  the  said  Samuel 
Moulsdale  Mellor  and  Charles  Hill  Williams  by  George 
Fraser,  Son  §f  Co.,  be  expunged,  unless  they  the  said 
Samuel  Moulsdale  Mellor  and  Charles  Hill  Williams  do 
within  one  week  pay  over  to  the  assignees  of  this  estate 
the  dividends  received  by  them  in  respect  of  the  said  bill 
from  the  bankrupts'  estate  at  Pemambuco,  in  which  case 
the  said  proof  shall  stand  upon  the  proceedings.  And 
this  Court  doth  order,  that,  in  the  event  oJLlhe  said  proof 
being  expunged  in  pursuance  of  this  order,  the  costs  of 
and  attending  this  sitting  shall  be  paid  by  the  said 
Samuel  Moulsdale  Mellor  and  Charles  HUl  WiUiam$r 

Mr.  Little  in  support  of  the  appeal. 
The  proof  was  regular  and  correct,  as  was  also  the 
receipt  of  the  dividend,  and  there  is  no  ground  for  the 

order 
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order  to  expunge  the  proof.    The  Commissioner  had  no 
jurisdiction  to  deal  at  all  with  the  Pernambuco  bank-      e""^^ 
ruptcy.    The   183rd  section  of  the  Bankruptcy  Law      Mellob. 
Consolidation  Act,  under  which  the  order  was  made,  had 
no  application  to  such  a  case  as  the  present. 

Mr.  Bacon  and  Mr.  North,  for  the  assignees,  referred 
to  Ex  parte  Dewdney  (a) ;  Ex  parte  Bum  (i) ;  Ex  parte 
Roffey{c)\  Ex  parte  Hornby  (d);  Ex  parte  8oper(e); 
and  Ex  parte  Chevalier  de  Matt08{f):  and  contended 
that  as  a  creditor  in  such  a  case  is  restrained  from  re- 
ceiving dividends  on  his  proof  here,  unless  he  elects  not 
to  prove  abroad,  so  proving  abroad  after  receiving  a 
dividend  here  is  a  ground  for  expunging  the  proof. 

7%eir  Lordships  were  of  opinion,  that  when  the 
original  proof  was  made,  under  the  XtverpooZ  bankruptcy, 
viz.,  in  November,  1854,  it  was  justly  and  validly  made, 
that  when  the  first  dividend  was  received  in  April, 
1855,  tlie  proof  remained  valid,  and  that  the  dividend 
was  properly  paid ;  and  their  Lordships  varied  the  Com- 
missioner's order,  by  declaring  that  Messrs.  Mellor  ^ 
Williams  were  not  entitled  to  any  dividend  under  the 
bankruptcy  in  England,  other  than  that  which  they  had 
already  received ;  but  that  this  order  was  made  without 
prejudice  to  any  question  as  to  their  title  to  the  divi- 
dend already  received  in  England  of  258/.  9^.  9d,,  or 
to  any  question  as  to  their  rights  under  the  bankruptcy 
in  Pernambuco, 


The  assignees  then  presented  a  petition  to  the  District 

Court 

(a)  15  Fei.  479.  (rf)  De  G.  69. 

(6)  2  Ro.  55.  {e)  4  D.  *  C.  569. 

(c)  19  Fcf.  468.  (/)  IJf.  *  A.  345. 

Vol.  Ill— 6.  8  F  D.F.J. 
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Ex  parte 
Mblloiu 
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Court,  praying  that  the  dividend  of  25SL  9$.  9<L  migl 
be  ordered  to  be  refunded. 


1862. 
Feb.  14. 


On  the  6th  January,  1862,  the  Commissioner  di 
missed  the  petition  with  costs,  and  an  appeal  from  th 
order  now  came  on  for  hearing. 

Mr.  Bacon  and  Mr.  North,  in  support  of  the  appei 
referred  to  Ex  parte  Bum  (a) ;  JEx  parte  Soper{b);  i 
parte  Dewdney  {c);   Ex  parte   Bolion  (d);   Ex  par 
Roffey  (tf) ;  Ex  parU  Hornby  (/),   and    Goldsmid 
Cazenove  (g). 

Mr.  W.  A/.  James  and  Mr.  Little,  for  the  Respoi 
dents,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce. 

The  right  of  the  Respondents  to  receive  from  the  estf 
of  the  bankrupt  the  dividend  which  they  have  alread 
received  was  perfecdy  clear  and  plain.  The  question  i 
whether  by  reason  of  the  subsequent  receipt  of  a  dii 
dend  from  the  estate  under  the  process  of  bankruptc; 
according  to  'the  laws  of  Pemambuco,  he  was  bound  i 
return  to  the  credit  of  the  English  bankruptcy  the  who 
or  any  part  of  the  amount  which  he  had  so  receive 
That  amount  exceeded  the  whole  amount  which  he  hz 
received  as  a  dividend  under  the  bankruptcy  at  Live 
pool.  There  may  be  a  question  as  to  the"  law  of  Brasi 
but  nothing  has  been  proved  or  alleged  to  induce  us  1 
believe  that  the  law  of  that  country  did  not  give  M 
Mellor  a  right  in  the  circumstances  of  this  case  to  recei 


(a)  2  Rose,  55. 

(b)  4  Dca.  4-  a.  569. 

(c)  15  r«f.479. 

\d)  2JRoff,389;  S.C.,Buck.7. 


(e)  19  Vet.  468. 
C/)  De  G.  69. 
(«)  7  H.qrL.  Cu$.  785. 


CASES  IN  CHANCERY. 

the  dividends  paid  to  him.  If  the  law  o{  Brazil  does  in 
effect  give  to  a  creditor  who  has  received  a  dividend  in 
this  country  a  right  to  receive  a  dividend  there  also^  there  Mellor. 
can  be  no  pretence  for  taking  it  from  him  by  the  inter- 
vention of  an  English  court  of  justice.  Upon  every 
ground  I  think  that  this  appeal  failsj  and  that  the  learned 
Commissioner  has  come  to  the  correct  conclusion.  The 
appeal  must,  I  think,  be  dismissed  with  costs. 


The  Lord  Justicb  Turner. 

The  sum  of  258L  9$.  9cL  has  been  received  by  the 
Respondents  upon  their  proof  under  the  bankruptcy  in 
England,  and  they  were  under  no  obligation  whatever 
with  respect  to  that  receipt.  After  they  had  so  received 
it  came  the  bankruptcy  in  Pemambuco,  which  has  been 
held  by  the  House  of  Lords  to  raise  a  case  of  election. 
That  would,  however,  by  no  means  create,  as  I  apprehend, 
any  obligation  in  the  Respondents  to  reftind  what  they 
have  rightly  received  as  dividends  here  before  any  bank- 
ruptcy at  Pemambuco  had  taken  place.  There  is,  as  my 
learned  Brother  has  observed,  nothing  before  the  Court 
to  show  that  the  Respondents  were  not  entitled  according 
to  the  law  of  Pemambuco  to  receive  the  dividend  which 
they  had  received  there ;  nor  does  there  appear  to  be  any 
case  in  this  country  bearing  upon  the  question.  Certainly 
there  is  none  which  creates  an  obligation  upon  the  creditor 
to  refund  a  dividend  in  a  case  of  double  proof  of  this 
description.  In  the  case  where  a  party  comes  to  a  Court 
in  this  country  for  indulgence,  the  Court  may  fairly  put 
him  on  terms  and  require  him  to  elect ;  but  in  the  present 
instance  the  creditor  has  made  no  application  to  the 
Courts  of  this  country;  the  application  was  made  by 
others  against  him  to  compel  him  to  refund  that  which 
he  had  rightfully  received.  There  is  no  ground  for  the 
appeal,  and  it  must  be  dismissed  with  costs. 

3F2 
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RANDFIELD  v.  RANDFIELD, 
Ex  parte  GARLAND. 

rilHIS  was  an  appeal  from  the  decision  of  ^ 
■*"  Chancellor  Kindersley  dismissing  the  petitio 
the  lord  of  a  manor  who  thereby  sought  leave  to  s 
quousque  (notwithstanding  the  appointment  of  a  rec€ 
in  the  cause)  for  non-payment  of  a  fine,  his  title  to  wl 
was  disputed. 

William  Bandfield  the  testator  in  the  cause  by 

will  devised  the  copyhold  property  in  question,  which 

holden  of  the  manor  of  Dovercourt  in  Essex,  to  his 

William  Carr  JRandfield,  when  he  should  have  attaij 

the  age  of  twenty-one  years,  on  condition  that  J 

Randfield,  the  testator  s  widow,  should  receive  annu£ 

the  sum  of  120/.  sterling,  issuing  out  of  rents  of  all 

and  pay  a  fine   testator's  houses,  farms,  cottages,  gardens,  lands,  tith 

entitled  in        hereditaments   and  premises,  and  subject  to  a  prov 

possession,        th^g  expressed :— "  But  should  the  hand  of  death  1 
notwithstand-  ^  ▼>,/,!,         ^  Txr-if         ^ 

iug  the  admit-  on  my  widow  Ann  Randfield  and  son  William  Ct 

sion  of  the        Randfield,  and  my  having  no  other  children,  or  my  s 


June  21. 

Before  The 

Lord 
Chancellor 

Lord 
Campbbll 
and  The 
Lords  Jus- 
tices. 

July  23,  24, 
Aug.Q. 

Before  The 
Lords  J  us- 

TICRS. 

Where  by  the 
custom  of  a 
manor  it  was 
necessary  for 
a  copyhold 
tenant  in 
remainder  to 
be  admitted 


tenant  for  life 
^HeUf,  that 
,the  same  rule 
ought  to  be 
applied  to  an 
executory  de- 
visee who  be- 
came entitled 
on  the  defea- 
sance of  an 


any  issue  lawfully  begotten,  my  will  is  then,  that  shoi 
he  leave  a  widow,  that  she  shall  receive  the  annual  si 
of  50L  sterling  during  her  widowhood  out  of  my  r 
estates,  as  before  mentioned,  the  residue  then  to 
equally  divided  share  and  share  alike,  after  paying  sv 
»  legac 


estate  in  fee, 

although  no  custom  applicable  to  that  case  was  established.  Qudtre,  whether  a  i 
fine  would  have  been  payable  in  a  manor  where  there  was  no  such  custom  aa 
remaindermen,  as  to  which  the  Lords  Justices  differed  in  opinion. 

It  is  not  according  to  the  course  of  the  Court  to  refuse  liberty  to  try  a  right  wl 
is  claimed  against  its  receiver,  unless  it  is  clear  that  there  is  no  foundation  for 
claim. 
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legacies  as  I  may  hereafter  name ;  the  division  of  pro- 
perty to  be  between  my  late  brother  Richard  Rand- 
field's  surviving  children,  and  my  sister  Jessey  WarrerCs  v. 

children,  my  sister  Rachael  SquirrelVs  children,  my  niece    ^a>''>'«*'">« 
Grace  Beeston,  and  my  niece  Sarah  Stuart,  they  paying 
all  my  son's  just  debts,  funeral  expenses  and  demands,  or 
my  wife's  should  she  be  the  longest  liver.** 

The  testator  died  on  the  29th  of  February,  1844, 
leaving  William  Carr  Randfield  his  only  child. 

At  a  court  baron  held  for  the  manor  of  Dovercourt  on 
the  12th  of  December,  1844,  William  Carr  Randfield 
was  admitted  tenant  in  fee  of  the  copyholds  under  the 
testator's  will,  and  paid  a  full  fine. 

William  Carr  Randfield  died  in  1866,  having  devised 
all  his  property  to  his  wife  the  Plaintiff. 

By  an  order  made  in  the  cause  on  the  20th  of  N(h 
vember,  1856,  a  receiver  was  appointed  of  the  real  and 
personal  property  of  the  testator. 

By  a  decree  made  by  Lord  Cranworth  (a)  on  appeal 
from  the  decision  of  Vice-Chancellor  Kindertley,  and 
aflBrmed  by  the  House  of  Lords  (ft),  it  was  declared  that 
the  son  took  an  absolute  interest,  subject  to  be  divested 
in  the  events,  which  had  happened,  of  the  testator  having 
had  no  other  child,  and  of  the  son  himself  dying  without 
having  had  a  child. 

The  lord  of  the  manor  then  presented  the  petition  on 
which  the  order  under  appeal  was  made,  praying  that  he 
might  be  at  liberty,  notwithstanding  the  appointment  of 

the 

(a)  2  Dc  G.  4-  J.  57.  {b)  SH.o/L.  Cat.  225. 
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the  receiveTi  to  enter  into  and  upon  and  to  receive  tb 
profits  of  the  copyhold  premises  for  want  of  admissicx 
of  a  tenant 

The  case  is  reported  below   in  the   Ist  Volame  c 
Messrs.  Drewry  &  Smale^s  Reports  (a). 


June  21.  On  the  appeal  coming  on  this  day  before  the  LordCban 

cellor  (Lord  Campbell)  and  the  Lords  Justices,  their  Lord 
ships  considered  that  as  the  evidence  then  stood  the  Ion 
ought  to  be  permitted  to  seize  the  rents  and  profits  h 
the  purpose  of  trying  the  right  to  the  fine.  It  was,  hov 
ever,  ultimately  agreed  that  the  question  should  be  triec 
before  the  Court  of  Appeal  in  Chancery  instead  of  at  law 
and  the  appeal  was  ordered  to  stand  over,  with  liberty  U 
amend  the  petition  and  to  file  fresh  affidavits  on  bod 
sides  as  to  the  custom  of  the  manor,  but  without  pre 
judice  to  any  right  of  appeal  to  the  House  of  Lords. 

The  petition  was  accordingly  amended  ;  and,  when  s< 
amended,  stated  that  by  the  custom  of  the  manor  o 
Dovercourt  with  Harwich  all  persons  becoming  entitlec 
in  immediate  succession  to  any  estate  of  inheritance  oi 
for  life  in  a  copyhold  tenement  parcel  of  the  said  manoi 
upon  or  by  reason  of  determination  of  any  particular  oi 
prior  estate  for  life  or  of  inheritance,  absolute  or  it 
feasible,  are  required  to  take  admittance  to  such  tene 
ments  from  the  lord  of  the  said  manor  or  his  steward 
and  to  pay  the  customary  fines  thereupon  demandaUc 
upon  every  succession  and  admittance  to  any  estati 
whatsoever  in  tenements  holden  by  copy  of  court  roll  o 
the  said  manor.     Evidence  was  produced  in  support  o 

thi; 

(a)  Page  310. 
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this  statementi  but  no  instance  was  shown  of  a  devolution  1861. 

by  way  of  executory  devise.  rIhdfiel 

Randfibld. 


The  case  now  came  on  for  argument  on  the  amended    ^^h  ^3, 24. 
petition. 

Mr.  W.  M.  James  and  Mr.  Prendergasi  for  the  lord. 

Independently  of  the  particular  custom,  the  lord  is 
entitled,  for  there  is  no  analogy  between  a  remainderman 
and  an  executory  devisee.  In  the  former  case  the  ad- 
mission of  the  tenant  for  life  is  the  admission  of  the 
remainderman  in  the  absence  of  a  custom  to  the  contrary, 
which  custom,  however,  is  a  good  one  ;  Watkins  on 
Copyholds  (a) ;  Brown's  Case  (5).  Even  a  contingent 
remainder  is  not  within  the  rule,  a  contingent  remainder- 
man not  being  in  the  seisin  ;  Doe  v.  Tomkins  (c) ;  Hider 
v.  Wood  {J).  But  an  executory  devisee  comes  in  by  a 
new  estate.  The  widow  of  the  first  devisee  is  dowable. 
The  seisin  of  the  first  taker  is  not  the  seisin  of  the  exe- 
cutory devisee.  They  refen-ed  to  Phyper  v.  Eburn  {e) ; 
Moody  v.  King  (/) ;  Doe  v.  Button  (g) ;  Church  v. 
Mundy{h), 

Mr.  Baily,  Mr.  Olasse,  Mr.  Dickinson,  Mr.  Shebbeare 
and  Mr.  Kay  for  the  several  Respondents. 

There  is  no  substantial  difference  between  a  remain- 
derman and  an  executory  devisee.  Unless  a  special 
custom  is  proved,  applicable  to  the  particular  instance, 
no  new  fine  is  payable  by  either.  And  the  evidence  here 
of  special  custom  does  not  extend  to  an  executory  devise^ 
which  is  therefore  left  to  the  ordinary  law. 

They 

(a)  Page  296.  (e)  3  Bing.  N.  C.  250. 

(b)  4  Rep.  2la.  (/)  2  Bing.  447. 

(c)  11  Ea$t,  185.  (g)  3  B.  4-  P.  652. 
Ui)  I  K.SfJ.  644.  (^)  12  Ves.  426. 
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They  referred  to  Dean  of  Ely  v.  Caldecot{a) ;  Lari 
Kensington  v.  Mansell  (b) ;  King  v.  ZiOrd  of  Manor  of 
OttndU{c);  Glass  v.  Richardson {d)  ;  Doe  v.  Jenney^t)] 
Doe  V.  Lawes  (/). 


Mr.  James  in  reply. 


Judgment  resenred. 


Aug.  0. 


Z^  Lord  Justice  Knioht  Bruce» 

The  point  on  which,  as  I  understand,  we  have  been 
asked  in  this  case  to  pronounce  an  opinion  may,  I  think, 
be  stated  thus : — A  copyholder  by  will  effectually  gives  his 
copyhold  property  toil.in  fee,  but  subject  to  an  executoij 
devise  contained  in  the  same  will.  By  that  executor; 
devise  the  property,  upon  the  happening  of  a  contiDgent 
event  specified,  is  directed  to  go  from  A.,  and  his  heirs 
and  given  to  B.  and  his  heirs.  A.  and  JB.  survive  the 
testator,  and  A.  under  the  will  receives  admission  from 
the  lord,  upon  which  the  customary  fine  is  paid  to  him 
by  A.  The  contingent  event  mentioned  in  the  will 
afterwards  happens,  by  the  death  of  ^.  in  a  certain  state 
of  circumstances,  on  which  the  estate  of  ^.  and  his  heirs 
is  defeated,  and  the  property  under  the  will  passes  to  B., 
whom  thereupon  the  lord  requires  to  be  admitted  and 
pay  a  fine  upon  the  admission.  This  claim  B.  resists, 
contending  that  the  admission  of  il.  renders  any  admis- 
sion of  B.  unnecessary,  and  dispenses  with  it  and  with 
the  fine  demanded.  Which  of  the  two  is  right  ?  If 
there  is  any  analogy  between  such  a  case  of  executory 
devise  as  I  have  mentioned  and  a  case  of  a  particular 

estate 


{a)  8  Bing,  439. 
(6)  13  Ve$,  240. 
(f)  lA.^E.  283. 


{d)  2  De  G.,  \f.  4.  G.  058. 
(c)  5  East,  522. 
(/)  1A.^E.\05. 
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estate  wiih  remainders,  that  analogy  seems  in  the  present        1861. 

'  instance  to  be  in  the  lord's  favor,  inasmuch  as  there  is     J""^^^^^ 

.  -  ,    -  ...  .  .         ,       ,       ,        Randpield 

evidence  before  us  showing,  m  my  opinion,  that,  by  the  r. 

custom  of  the  manor  under  consideration,  the  admission  '^^"''"'^''• 
of  the  owner  of  the  first  particular  estate  does  not 
operate  as  an  admission  of  a  remainderman,  or  exempt 
him  from  a  fresh  admission  and  the  payment  of  a  fresh 
fine  upon  the  remainder  coming  into  possession.  There 
may  or  may  not  exist  an  analogy  between  the  cases. 
However  this  may  be,  there  is  not,  or  at  least  in  any 
other  sense  there  is  not,  shown  to  be  any  specific  custom 
in  the  manor  applying  to  admission  or  fine  in  an  instance 
such  as  that  before  us,  and  the  question  must,  I  appre- 
hend, be  decided,  if  not  on  the  analogy  that  has  been 
mentioned,  on  general  principles,  and  those  are,  I  con- 
ceive, favorable  to  the  lord*s  claim,  as  is  my  opinion. 
The  estate  of  ^.  has  ceased  to  exist;  it  has  been  de- 
feated and  destroyed,  and  that  of  B.  has  become  substi- 
tuted for  it ;  nor  do  I  consider  that  A.  can  properly  be 
deemed  to  have  been  admitted  on  behalf  of  all  claiming 
under  the  will. 


The  Lord  Justice  Turner. 

This  was  the  case  of  an  application  to  the  Court  by 
the  lord  of  the  manor  for  liberty  to  enter  and  take  the 
profits  of  a  copyhold  estate  which  is  in  the  possession  of 
the  Court  by  its  Receiver,  the  lord  claiming  to  be  entitled 
to  seize  the  estate  for  default  of  an  executory  devisee 
coming  in  to  be  admitted.  The  Vice-Chancellor  Sir 
Richard  Kindersley  being  of  opinion  that  the  devisee 
was  not  bound  to  take  admittance,  refused  the  application, 
with  costs ;  and  the  appeal  before  the  Court  is  from  his 
Honor's  decision,  l^at  decision  appears  to  me  to  be 
exceedingly  strong,  for  there  can  be  no  doubt  that  if  the 
Court  was  not  in  possession  of  the  estate  by  its  Receiver, 

the 
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18a.  the  imd  wanii  be  entitled  to  aeiae,  in  c»rder  to  trj  di 
hetfaer  tke  demeevss  bound  to  take  admittanc 
;  and  k  is  not,  as  I  appsehcad,  aeeordiiig  to  tl 
of  the  Covt,  to  refine  libertj  to  try  a  right  whk 
isckiawd  against  its  ReoeiTer,aiilesB  it  is  periectlydes 
that  there  is  no  ibondatioB  for  the  claim.  The  Vici 
ChaoeeUor  s  dedsion  went,  thefefbre,  the  fbll  length  < 
saying  that  the  lord  had  no  possible  claim;  and  hi 
Honor,  indeed,  has  so  pot  the  case  in  giving  jadgmen 
I  am  certainly  not  prepared  to  go  thnt  length ;  and  qi 
less,  therefore,  all  the  parties  interested  had  been  desiroo 
that  we  should  decide  the  qoestion  of  right,  and  had  bee 
content  to  ahide  hy  oor  opinion  upon  it,  subject  of  coon 
to  an  ai^Ksl  to  the  House  of  Lords,  I  think  that  leav 
must  hsTc  been  given  to  the  lord  to  seize,  in  order  tin 
the  question  of  right  might  be  tried. 


But  I  understand  that  all  the  parties  interested  ai 
desirous  of  baring  our  opinion  upon  the  question ;  an 
that  being  so,  I  am  prepared  to  state  the  conclusion  \ 
which  I  have  arrived  upon  it  The  case  is  in  substanc 
this: — William  Samdfield,  a  copyhold  tenant  of  tl 
manor,  derised  his  copyhold  hereditaments  held  of  tl 
manor  to  bis  son  William  Carr  Randfield  in  fee,  wit 
an  executory  devise  over  in  the  event  of  the  son  dyin 
without  having  had  a  child.  The  son  was  admitted  I 
the  copyhold  hereditaments  upon  the  death  of  his  fathe 
to  hold  to  him  and  his  heirs,  according  to  the  form  an 
effect  of  the  will ;  and  upon  this  admission  he  paid  a  fu 
fine.  He  has  since  died,  without  having  had  a  child,  s 
that  the  executory  devise  has  taken  effect ;  and  the  que 
tion  is,  whether  his  admission  was  an  admission  of  tti 
persons  entitled  under  the  executory  devise,  or  whethi 
those  persons  ought  now  to  come  in  and  be  admitted  an 
pay  a  fine  to  the  lord  for  their  admission.  It  is  with 
view  to  enforce  this  admission  that  the  lord  claims  tl 

rigl 


Bamdfiild. 
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right  to  seize;  and  it  is  this  claim  on  his  part  which  the        1861. 

Vice-Chancellor  has  considered  to  be  wholly  untenable.     „     "^^ 

,  /•  Bamdfibld 

Looking  at  the  case  without  reference  to  any  special    _     v. 

custom  of  this  manor,  I  am  disposed  to  agree  with  the 
Vice-Chancellor's  conclusion.  William  Carr  Randfield, 
the  son,  having  been  admitted  to  hold  to  him,  his  heirs 
and  assigns,  according  to  the  form  and  effect  of  the  will, 
I  think  that  this  was  an  admission  to  the  entire  fee  de« 
vised  by  the  will,  and  not  merely  to  the  determinable 
interest  which  he  himself  took  in  that  fee.  Consequently 
when  the  executory  devise  came  into  operation,  the  per- 
sons entitled  under  it  took  the  same  estate  to  which  he 
stood  admitted;  thus  bringing  the  case  within  the  ac- 
knowledged rule,  that  the  admission  of  a  tenant  for  life 
is  the  admission  of  those  in  remainder.  The  foundation 
of  that  rule  may  probably  be  this,  that  the  fee,  when 
granted,  followed  the  uses  of  the  surrender  which  the 
lord  accepted,  each  succeeding  cestui  que  trust  taking 
under  the  same  grant,  and,  in  that  sense,  the  same  estate. 
I  cannot,  therefore,  see  my  way  to  distinguish  between 
the  case  of  a  remainder  and  the  case  of  an  executory 
devise. 

It  is  said  that  a  contingent  remainderman  is  not  within 
the  seisin,  and  that,  k  fortiori,  an  executory  devisee  can* 
not  be  within  it  But  the  contingent  remainderman 
comes  into  the  seisin  when  the  remainder  becomes 
vested ;  and  so  does  the  executory  devisee  when  the 
event  happens  on  which  the  devise  over  is  to  take  effect. 

Thus  far,  therefore,  I  am  disposed  to  agree  with  the 
Vice-Chancellor,  although,  with  deference  to  his  Honor, 
I  should  hardly,  in  the  state  of  the  evidence  before  him, 
have  ventured  to  make  the  order  which  he  made  without 
some  further  inquiry  into  the  custom  of  the  manor.  *  It 
is  upon  that  custom  that  the  question  now  before  us 

must 
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must,  as  I  thinki  be  decided.  The  evidence  upon  i 
which  has  been  brought  before  us  goes  far  beyond  t 
which  was  before  the  Vice-Chancellor ;  and  I  think  t 
it  is  to  be  collected  from  it  that  it  is  the  custom  of  I 
manor  for  devisees  in  remainder  to  come  in  and  be 
mitted  and  pay  a  full  fine  upon  their  admission.  Tl 
I  think,  shows  that  according  to  the  custom  of  the  nui 
a  devisee  in  remainder  (though  he  may  take  the  sa 
estate  as  was  taken  by  the  prior  devisee^  in  the  sense 
taking  the  estate  under  the  same  grant  from  the  lo 
takes  it  under  the  obligation  of  there  being  a  fresh 
cognition  of  the  tenancy  by  a  new  admittance,  and  if  t 
be  so  as  to  an  estate  in  remainder,  it  must  be  equally 
as  to  an  executory  devise,  the  custom  showing  that 
original  grant  by  the  lord  was  made,  subject  to  the  a 
dition  that  each  succeeding  tenant  should  anew  recogn 
the  tenancy.  In  my  opinion,  therefore,  grounding  o 
self  entirely  upon  the  custom,  and  desiring  not  to 
understood  as  giving  any  final  opinion  upon  the  gen€ 
question  to  which  I  first  adverted,  it  not  being  necess^ 
to  do  so,  I  think  that  the  lord  is  entitled  to  require 
persons  claiming  under  the  executory  devise  to  come 
and  be  admitted ;  and  that  unless  some  arrangement  i 
be  made  for  payment  of  the  fine,  leave  must  be  given 
the  lord  to  seize  quousque. 
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FLETCHER  v.  FLETCHER. 

*  July  23. 

rpHIS  was  an  appeal  from  the   decision  of  Vice-    Before  The 
•^      Chancellor  James  in  a  suit  in  the  Court  of  Chan-     Jost^cm. 
eery  of  Lancaster  upon  the  construction  of  a  will.  a  tesutor 

gave  his  re- 
siduary, real 
The  testator  Samuel  Fletcher  (a  solicitor  of  Mart"  and  personal 

Chester)^  by  his  will  dated  December  1st,  1856,  disposed  ^rastfouTof 

of  his  residuary  estate  in  the  following  words : —  t^®  income  to 

pay  an  annuity 

*'And  as  to  the  remainder  of  such  trust  estate  and  forherHfeTnd 
premises  upon  trust  to  sell  and  convert  into  money  such  after  her  death 
my  real  and  such  part  of  my  personal  estate  as  shall  not  ^1,1^^  ^y^^  ^fu^. 
consist  of  money  or  securities  for  money,  and  after  pay-  {®®|V^°"^^ 
ment  thereout  of  my  debts,  funeral  and  testamentary  ex-  ceedsofthe 
penses  and  legacies  to  invest  the  residue  in  the  public  f*""**  property 
stocks  or  funds,  or  at  interest  on  government  or  real  divide  them 
securities  in  England  or  Wales^  but  not  elsewhere,  and  *J^|^^  ^J^ 
out  of  the  dividends,  interest  or  annual  produce  arising  their  attain- 
therefrom,  upon  trust  to  pay  unto  my  said  dear  wife  JJJ,^  (wlth^" 
during  her  life  an  annuity  of  500/.,  payable  quarterly  at  "full  powers 
Lady -day  ^  Midsummer-day  ^  Michaelmas-day  and  Christ-  nance  and  ad- 
maS'day,  the  first  of  such  quarterly  payments  to  be  made  vapcement" 
on  the  first  of  the  said  quarter-days  which  shall  happen  time"),  and 
next  after  my  decease ;  and  I  direct  that  the  said  annuity  guciJ^hfidrcn 
shall  be  for  the  separate  use  of  my  said  wife,  and  free  if  dead;  and 
from  the  debts,  engagements  and  control  of  any  husband  should  be  no 
with  whom  she  may  intermarry,  so  that  her  receipts  alone  ^^**^  °^  ^j}^. 

shall  at  his  death, 
upon  trust  for 
such  persons  who  at  "  the  failure  or  determination  of  the  preceding  trusts"  would  be 
entitled  under  the  Statute  of  Distributions  as  his  next  of  kin  to  the  trust  estate  if  he 
had  *<  then  died  possessed  thereof  intestate  and  without  leaving  any  wife"  him  sur- 
viving : — Held  that  the  sole  next  of  kin  at  the  time  of  the  testator's  own  death  was  the 
person  entitled  under  the  ultimate  bequest. 
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shall  be  sufficient  discharges ;  and  that  she  shall  not  have 
power  to  deprive  herself  thereof  in  anticipation;  and 
after  the  decease  of  my  said  wife,  I  direct  that  my  said 
trustees  shall  stand  possessed  of  the  residue  of  my  said 
estate  and  the  stocks,  funds  and  securities  whereon  the 
same  shall  be  invested  in  trust  to  pay  and  divide  the 
same  unto  and  equally  between  and  amongst  all  and 
every  my  child  and  children  if  more  than  one,  and  if  bat 
one  to  such  one  solely  on  their,  his,  or  her  attaining  the 
age  of  twenty-one  years  (with  full  powers  of  maintenance 
and  advancement  at  the  discretion  of  my  said  trustees  in 
the  meantime),  and  the  issue  of  such  child  or  children  if 
dead,  in  equal  shares  and  proportions,  and  in  case  there 
shall  be  no  child,  or  the  issue  of  any  child  of  my  body 
living  at  the  time  of  my  decease,  then  upon  trust  for  sudi 
person  or  persons  who  at  the  determination  or  fistilure  of 
the  preceding  trusts  of  this  my  will  would  be  entitled 
under  the  Statute  of  Distributions  to  the  said  trust  estate 
and  premises  as  my  next  of  kin  in  case  I  had  then  died 
possessed  thereof  intestate  and  without  leaving  any  wife 
me  surviving,  and  in  the  same  shares  and  proportions  as 
such  persons,  if  more  than  one,  would  be  entitled  thereto 
by  virtue  of  the  same  statute." 

The  testator  died  on  the  28th  September,  1858,  leaving 
him  surviving  his  widow  but  no  child  or  issue  of  anj 
child.  His  property  consisted  of  valuable  real  estate 
as  well  as  personal,  and  was  in  round  numbers  to  the 
amount  of  about  30,000/.,  so  that  there  was  a  large 
surplus  after  making  provision  for  the  annuity  given  tc 
his  wife. 

The  testator's  next  of  kin  and  heir-at-law  respec- 
tively claimed,  the  first  the  whole  of  the  property,  the 
second  the  real  estates,  subject  to  the  charge  in  favoi 
of  the  wife,  and  (as  a  minor  claim)  undisposed  of  income 
during  the  wife's  life.    The  trustees  supported  the  claimi 
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of  a  contingent  class,  to  be  ascertained  at  the  death  of  the        1861. 
%vidow9  to  the  whole  residue. 

The  Vice-Chancellor,  after  stating  to  the  above  effect, 
said: — After  a  careful  consideration  of  the  will,  I  am 
compelled,  though  with  regret,  to  come  to  the  conclusion 
that  the  testator 'has  effectually  made  what  cannot  but  be 
felt  to  be  a  very  capricious  disposition  of  his  residuary 
estate.     I  was  pressed  in  the  argument  with  the  numerous 
recent  cases  which  have  given  to  the  words  ''next  of 
kin  according  to  the  statute  *'  the  meaning  of  real  and 
true  next  of  kin ;  that  is,  those  ascertained  at  the  death 
of  the  testator,  notwithstanding  the  apparent  absurdity 
of  the  intention,  having  regard  to  the  previous  gifts  and 
the  estate  of  the  testator's  family  within  hb  own  know- 
ledge at  the  making  of  his  will,  and  notwithstanding 
words  of  futurity.    But  all  those  cases  proceeded  on 
this,  that  there  was  not  sufficient  to  introduce  by  way  of 
conjectural  construction  the  words  which  the  testator  has 
used  here — the  plainest  words  in  wihch  it  is  pojtible  to 
express  a  class,  not  the  real  and  true  next  of  kin,  but  per- 
sons who  would  be  the  next  of  kin  at  a  day  subsequent 
to  the  death,  if  the  testator  had  lived  to  that  day  and 
then  died.     The  question  resolves  itself  into  the  meaning 
of  the  words  "at  the  determination  or  failure  of  the  pre- 
ceding trusts  of  this  my  will,"  and  whether,  by  any  pos- 
sible construction,  I  can  confine  these  words  to  the  trusts 
in  favor  of  children  and  issue,  to  the  exclusion  of  the 
trusts  in  favor  of  the  wife.     I  cannot  do  this.     The  words 
seem  to  me  too  plain  to  be  controlled.     The  gift  to  the 
wife  is  one  of  the  preceding  trusts,  and  the  gift  itself  to 
the  next  of  kin  is  part  of  the*  sentence,  the  governing 
introductory  words  of  which  are,  "  and  after  the  decease 
of  my  said  wife."    If  the  property  had  only  been  just 
sufficient  to  provide  for  the  wife's  annuity,  so  that  the 
whole  must  have  been  kept  intact  during  her  life,  I 
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apprehend  that  no  one  would  have  seriously  questioE 
the  true  construction  of  the  gift.  The  accident  that  1 
testator's  property  at  his  death  was  so  large  cannot 
course  afiect  the  construction,  and  it  is  obyious  that  I 
testator  contemplated  only  one  division  of  the  residae 
one  entire  fund  to  be  made  after  the  wife's  death.  I  ft 
bound  to  act  upon  what  I  conceive  to  be  the  plain  met 
ing  of  the  will  as  it  would  stand  striking  out  the  gift 
children  and  issue  (there  being  none),  and  then  it  woo 
run^  ''and  after  the  death  of  my  wife  upon  trust  for  tl 
persons  who  would  be  my  next  of  kin  in  case  I  had  tb 
died  intestate/'  &c«  I  can  make  no  difference  betwe 
the  corpus  and  the  income.  The  real  estates  are  directs 
to  be  sold^and  their  produce  blended  with  the  personal 
in  one  common  fund,  and  the  executory  bequest  of  tfa 
common  fund  carries  with  it  all  the  income  not  requin 
for  satisfying  the  wife's  annuity.  The  only  directia 
which  I  can  make  therefore  are,  to  direct  the  money  n 
in  the  Court  to  be  brought  into  Court ;  to  direct  the  i 
mainin|freal  estates  to  be  sold;  the  accounts  to  be  co 
tinned  against  the  trustees  ;  the  500/.  a  year  to  be  pa 
to  the  widow  out  of  the  income  of  the  trust  estate ;  ai 
the  surplus  to  be  accumulated,  with  liberty  to  apply 
her  death.  As  there  are  estates  to  be  sold^  it  will 
necessary  further  to  reserve  further  directions,  i 
parties  to  have  their  costs  as  between  solicitor  and  die 
(no  one  objecting),  and  the  trustees  any  charges  a 
expenses  properly  incurred. 

Mr.  Little  and  Mr.  E.  R.  Turner,  for  the  Plainti 
the  sole  next  of  kin,  who  was  the  Appellant. 

The  word  "  failure  "  ^ust  mean  the  death  of  t 
children  in  the  testator's  lifetime,  for  the  provision  refc 
to  the  whole  corpus  of  the  fund  and  not  to  the  incon 
and  there  is  no  trust  applying  to  the  whole  fund  exce 
that  for  the  children.     There  is  no  trust  for  accumulatio 
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Any  children  or  child  surviving  the  testator  would  have        1861. 
taken  the  whole  trust  property,   subject  only   to   the     Fletchbr 
widow's  life  annuity ;  Moss  v.  Dunlop  (a).     According     ^     v. 
to  the  construction  put  upon  the  will  by  the  decree  under 
appeal,  if  a  child  had  survived  the  testator  and  died  in 
the  widow's  lifetime,  there  would  have  been  a  simple 
intestacy.     Moreover,  that  construction  strikes   out  of 
the  will  the  words  "  without  leaving  a  wife,"  which  have 
no  force  or  operation  according  to  that  construction. 

Mr.  Eddis  for  the  widow/ 

Mr.  Sandys^  for  the  heir-at-law,  referred  to  Watson  v. 
Hayes  (b) ;  Flint  v.  Warren  (c). 

Mr.  Giffard  and  Mr.  Bury  for  the  trustees. 

The  words  '^  as  if  I  had  then  died  "  cannot  refer  to  the 
actual  time  of  the  testator's  death.  It  clearly  designates 
a  subsequent  period,  and  the  construction  contended  for 
by  the  Appellant  strikes  the  word  "  then"  out  of  the 
will.  The  word  "  determination"  is  inapplicable  to  the 
limitation  to  the  children,  which  was  absolute  on  their 
surviving  the  testator.  The  words  are  clear  and  precise, 
and  not  affected  by  any  controlling  context.  If  even 
they  should  be  considered  as  making  a  capricious  dispo- 
sition, that  would  not  be  reason  enough  for  departing 
from  their  ordinary  meaning.  But  if  the  fund  was  only 
suiScient  to  keep  down  the  annuity,  there  would  be 
nothing  even  unusual  in  the  provision,  and  the  con- 
struction cannot  be  governed  by  the  agiount  of  the  fund. 
They  referred  to  Ex  parte  Bartholomew  {d)  and  Briden 
V.  Hewlett  (e). 


Mr.  Little  in  reply. 


The 


(a)  Johns.  490.  {d)  1  Mac.  4  G.  354. 

(6)  5  M.^  Cr.  125.  (e)  2  MyL  if  K,  90. 

(c)  15  Sia.  626. 
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CASES  IN  CHANCERY. 
The  Lord  Justice  Knight  Bruce. 


Fletcher         "^ '^^  deference  to  the  learned  Vice-Chancellor,  I  thi 


»•  that,  subject  to  the  annuity  and  to  the  legacies,  the  wh< 

property  is  given,  in  the  event  which  has  happened,  i 
solutely  and  at  once  to  the  next  of  kin  of  the  testator 
the  time  of  his  death,  and  that  the  Plaintiff  is  therefc 
entitled. 

The  Lord  Justice  Turner. 

I  am  also  unable  to  concur  with  the  learned  Vic 
Chancellor.  There  is  first  a  gift  of  the  entire  fund 
the  trustees,  upon  trust  out  of  the  income  to  pay  tl 
annuity  to  the  widow.  The  testator,  I  think,  referr< 
to  the  whole  fund  when  he  said,  '^  and  after  the  decea 
of  my  said  wife  I  direct  that  my  said  trustees  shall  stai 
possessed  of  the  residue  of  my  said  estate,**  &c.  Tl 
whole  fund  is  given  throughout  the  will.  The  questic 
is,  whether  the  words  "  after  the  decease  of  my  wijfi 
are  to  receive  a  strict  construction.  Now  there  is  a  pn 
vision-  for  the  maintenance  of  the  children,  which,  i 
there  is  no  trust  for  accumulation,  must  have  been  ii 
tended  to  take  effect  during  her  life,  so  that  the  word 
cannot  receive  a  strict  construction.  The  testator  mui 
be  taken  to  have  contemplated  his  wife  surviving  bin 
according  to  the  rule  that  the  death  of  a  legatee  in  tb 
testator's  lifetime  is  not  considered  to  be  contemplates 
unless  no  other  construction  will  satisfy  the  words ;  an 
the  words  carefully  excluding  the  wife  from  the  ultimai 
gift  point  to  a  distribution  in  her  lifetime,  and  show  thj 
the  testator  meant  the  whole  ftind  to  go  to  those  wt 
were  his  next  of  kin  at  the  time  of  his  own  death, 
there  had  been  children  they  would  have  taken  vestc 
interests  liable  to  be  divested. 

The  decree  will  be  varied  by  declaring  that  the  ne: 
of  kin  at  the  death  of  the  testator  are  entitled. 
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CONTAINED  IN  THIS  VOLUME. 


ABANDONMENT. 
See  Railway  Company. 

ABROAD. 

See  Jurisdiction. 

ACCOUNT. 

An  agreement  was  entered  into  be- 
tween JT.  and  P.  that  K,  should 
take  out  a  patent  for  purifying 
paraffine  and  assign  it  to  P. ;  that 
P,  thereupon  would  work  it  for 
fourteen  years,  if  it  could  be  so 
long  worked  at  a  profit;  would 
not  purify  paraffine  by  any  other 
process,  and  would  pay  to  K,  a 
royalty  upon  all  purified  paraffine 
sold.  TJiat  P.  would  keep  accu- 
rate account  of  all  paraffine  puri- 
fied according  to  the  patent,  render 
them  half-yearly  and  verify  them, 
and  that  the  provisions  of  this 
agreement  and  all  other  provisions 
usual  and  proper  in  such  deeds 
should  be  incorporated  in  the  deed 
Vol.  III.— 6. 


of  assignment  of  the  patent,  such 
deed  to  be  prepared  by  counsel  to 
be  agreed  on  by  the  solicitors  of 
the  parties.  The  patent  was  taken 
out,  and  P.  commenced  working 
under  it,  but  shortly  afterwards 
abandoned  the  use  of  the  process, 
alleging  that  it  could  not  be  worked 
at  a  profit,  and  refused  to  pay  any 
royalty.  K,  thereupon  brought  an 
an  action  at  law  for  royalties  and 
recovered  j  udgmen t.  Pending  this 
action,  P.  gave  notice  to  determine 
the  agreement,  because  the  inven- 
tion could  not  be  worked  to  a 
profit.  K,,  after  obtaining  judg- 
ment, filed  his  bill,  asking  for  an 
account  ofsubsequent  royalties,  an 
injunction  to  restrain  the  Defend- 
ant from  purifying  paraffine  under 
any  other  process,  and  for  a  refer- 
ence to  chambers  to  settle  a  proper 
deed  of  assignment,  or  if  the  Court 
should  hold  the  agreement  to  have 
been  determined,  then  for  relief 
against  th^  Defendant  as  an  in- 
3  H  D.F.J. 
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fringer  of  the  patent : — HeW,  by 
the  Lord  Justice  Turner^  that  in  a 
case  of  tins  nature  it  was  in  the 
discretion  of  the  Court  whether  it 
would  direct  an  account  or  leave 
the  parties  to  their  remedies  at 
law,  and  that  in  the  present  case, 
the  account  being  only  a  part  of  an 
agreement  which  the  Court  could 
not  wholly  enforce,  the  Plaintiff 
ought  to  be  left  to  his  remedy  at 
law,  and  that  for  the  same  reason 
the  execution  of  the  assignment 
ought  not  to  be  decreed.  Kemot 
V.  Potter ;  Potter  v.  Kemot. 

Page  447 

ACCOUNTANT. 
See  Documents. 

ADJUDICATION. 

See  Annulling. 

AFFIDAVIT. 

See  Interpleadeb. 

AGENT. 

See  Documents. 
Laches. 

AGREEMENT. 
See  Account. 
Jurisdiction. 
Specific  Performance. 
Vendor  and  Purchaser. 

ALIENATION. 

See  Injunction. 

AMENDING  BILL. 
See  CosTSt 


ANNULLING. 
Under  a  petition  for  protectioo 
sented  according  to  tbeSlith 
tion  of  "The  Bankrupt  Law  I 
solidation  Act,  1849,"  tbe 
tioner  was  adjudicated  bol 
on  February  1 1  tli,  assignees 
chosen  on  February  29tli. 
May  Isty  afler  the  prooeet 
had  advanced  as  far  as  the 
examinationy  creditors  applif 
have  the  adjudication  anDulle 
the  purpose  of  a  new  one  1 
obtained  on  a  crediton*  pet 
under  which  dealings  m^ 
overreached  by  relation:—- 
notwithstanding  the  length  of 
from  the  adjudication,  and  th 
position  of  the  bankrupts,  tlu 
order  ought  to  have  been  i 
and  the  same  was  made  ac 
ingly  on  appeal,  the  assignees 
senting.  Ex  parte  Roberts. 
Pag 
See  Creditors'  Deed. 

Insoi^venct. 

Mortgage. 

Partkership. 

Refunding. 

APPEAL. 

See  Practice,  2. 
Stamp. 

ARBITRATION. 

See  Award. 

Defence  of  Realm  Aci 

ARREST. 
See  Bankrupt. 

ASSETS. 
See  Laches. 
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AWARD. 
In  proceedings  under  a  reference  to 
arbitration  involving  complicated 
accounts  relating  to  a  business,  the 
arbitrator  excluded  the  son  of  one 
of  the  parties  who  had  been  a 
clerk  in  the  business,  and  whose 
assistance  the  father  desired  in  the 
proceedings  as  to  the  accounts. 
He  also  excluded  a  shorthand 
writer  whom  the  same  party 
wished  to  employ  to  take  notes 
of  the  proceedings.  No  reason 
justifying  such  exclusion  being 
shown : — Held,  that  the  award 
ought  to  be  set  aside^  and  that 
the  party  did  not,  by  attending 
the  further  proceedings  under  the 
reference,  waive  his  right  to  take 
the  objection. 

At  the  last  meeting  under  the 
reference,  no  notice  having  been 
given  that  it  was  to  be  the  last 
meeting,  the  solicitor  to  the  arbi- 
trator stated  that  he  should  issue 
notices  for  another  meeting.  The 
award  was  signed  on  the  next  day. 
Per  the  Lord  Justice  Turner,  the 
award  was,  under  these  circum- 
stances, liable  to  be  set  aside.  In 
re  Saigh ;  Haigh  V.  Haigh, 

Page  157 


BANK  NOTES. 

See  Injunction. 

BANKRUPT. 
I.  The  final  examination  of  a  bank- 
rupt was  adjourned  from  the  6th 


of  November  to  the  3rd  of  Z)e- 
cember.  On  the  29th  o£  Novem" 
her,  the  Commissioner  issued  a  Ba. 
certificate  under  sect.  ^57  of  the 
Bankrupt  Law  Consolidation  Act, 
declaring  that  the  bankrupt  was 
not  protected  from  process  against 
his  person.  By  virtue  of  this 
certificate,  a  creditor  sued  out  a 
ca,  sa„  and  on  the  1st  of  Decent' 
her  arrested  the  bankrupt.  After 
the  3rd  of  December,  the  Com- 
missioner issued  another  Ba.  certi- 
ficate, and  by  virtue  of  it,  another 
creditor  sued  out  a  ca.  sa.  and 
lodged  a  detainer  against  the 
bankrupt. 

Held,  that  the  Commissioner 
had  no  authority  to  issue  a  Ba. 
certificate,  before  the  expiration 
of  the  time  allowed  to  the  bank- 
rupt for  finishing  his  examination, 
the  privilege  from  arrest  given  by 
sect.  112  of  the  Bankrupt  Law 
Consolidation  Act  during  that 
period  being  absolute,  and  that 
the  arrest  on  the  1st  of  December 
was  therefore  illegal. 

Held  further,  that  while  the 
bankrupt  was  illegally  imprisoned 
under  this  arrest,  he  could  not  be 
lawfully  detained  under  the  second 
Ba.  certificate,  though  granted 
afler  the  3rd  of  December.  Ex 
parte  Fretlon,    In  re  Freslon. 

Page  612 
2.  M.,  a  tanner,  employed  as  his 
factors  8.  ^  Co.,  a  firm  in  high 
repute,  one  of  the  members  of 
which  was  his  brother,  and  they 
were  in  the  habit  of  accommodat- 
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ing  kni  with  Wfontj  to  m  large 
amout.  He  oeTer  took  stock 
and  did  not  accmatelj  know  the 
state  of  his  afiifs.  In  1857,  there 
was  a  panic  in  the  leather  trade 
and  his  stock  sofiered  a  heaTj  de- 
predation, from  whidi  it  never 
recovered,  M.  fnUy  believed 
himielf  to  be  solvent,  thoi^  he 
was  aware  that  but  for  the  accom- 
modation  afforded  him  by  S*  4* 
Cs^  he  mutt  have  stopped  pay- 
ment, and  he  went  <m  tradii^  nnlil 
Jmiy^  1860,  when  S.  ^  Co.  stopped 
payment.  If .  then  investigated  his 
affairs  and  found  that  he  had  been 
insolvent  ever  since  the  end  of 
18i8.  He  then  at  once  stopped 
payment  and  presented  a  petition 
for  arrangement  with  his  creditors 
under  sects.  211—223  of  the 
Bankrupt  Act  of  1849. 

HeUt  by  the  Lord  Chancellor 
and  the  Lord  Justice  Kmighi  Bruce, 
that  3/.  could  not  be  considered 
to  have  contracted  his  debts 
*'  without  reasonable  probability 
at  the  time  of  contract  of  being  able 
to  pay  them/'  for  that  this  means 
without  a  reasonable  probability, 
reasonably  supposed  by  the  trader 
to  exist  at  the  time  of  contract,  that 
he  would  be  able  to  pay;  and  that 
having  regard  to  his  reasonably 
grounded  expectation  that  S.  ^ 
Co,  would  enable  him  to  meet  his 
engagements,  he  might  reasonably 
believe  that  he  would  be  able  to  pay. 
But  per  the  Lord  Justice  Turner^ 
whether  the  "reasonable  proba- 
bility" ought  to  be  measured  by 
the  means  and  credit  of  the  Pe- 


titioner himself,  having  reg 
the  extent  to  which  a  p 
man  would  trust  him  in  the 
of  business,  and  not  by  th 
derived  from  friends? 

Heid^  by  the  whole  Com 
the  trader  had  not  dthji 
presentation  of  hispetitioo'' 
than  was  excusable,"  ini 
that  be  continued  to  trade 
belief  that  with  the  assistj 
S.  ^  Co.,  he  would  be  i 
carry  it  on  with  nltimate  « 
though,  if  he  had  investiga 
afl&irs,  it  would  have  s] 
that  his  debts  exceeded  hi 
fi>r  more  than  two  years  be! 
stoppage.  JSx  parte  Ma 
In  re  Alartimore.  Pi 

BILL. 
5ee  Costs. 
Damages. 
Demurrer. 
Dismissal. 

BILLS  OF  EXCHAN( 
A  trader  and  a  firm  of  traders 
agreed  to  assist  one  anol 
mutual  advances,  the  fc 
dealings  todk  place  betwee 
The  trader  delivered  to  i 
several  acceptances  and  a  c 
of  wool,  and  procured  bilh 
by  the  firm  to  be  acce| 
strangers  on  the  trader's  ind 
He  also  made  payments  on 
of  the  firm.  The  firm  c 
part  advanced  to  him  casl 
amount  of  5,000/*  and  di 
to  him  several  acceptancesj 
ing  the  amount  of  the  acce 
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delivered  and  procured  by  the 
trader  as  above  mentioned.  By 
a  contemporaneous  memorandum, 
signed  by  the  trader,  he  stated 
that  he  had  consigned  the  wool 
in  consideration  of  the  advance  of 
5,000/.,  and  that  the  firm  were  to 
be  at  liberty  to  sell  it  if  he  should 
not,  when  called  upon,  reimburse 
their  "advances."  The  accept- 
ances were  chiefly  those  of 
strangers.  It  appeared,  upon  the 
whole  of  the  evidence,  that  the 
wool  was  deposited  in  pursuance 
of  an  agreement  that  it  was  to  be 
a  security  for  all  the  advances 
made  by  the  firm,  and  there  was 
nothing  in  the  evidence  to  show 
that  the  cash  received  by  the  firm 
upon  the  discount  of  the  accept- 
ances received  by  them  from  and 
on  the  indemnity  of  the  trader  did 
not  exceed  the  cash  advance  of 
5,000/. 
On  the  affairs  of  the  firm  and  of  the 
trader  being  wound  up,  under  ar- 
rangements analogous  to  the  bank- 
ruptcy law  :  —  lEeld^  that  the 
holders  of  the  bills  delivered  by 
the  firm  to  the  trader  were  en- 
titled rateably  to  the  proceeds  of 
the  wool^  according  to  the  prin- 
ciple of  ^x  ^flr/e  Waring  [\9  Ves, 
845).     Ex  parte  Ackroyd, 

Page  7%Q 

BONUS. 
See  Legacy. 


CALL. 

See  Insolvency. 

CAPITAL. 

See  Legacy. 

CERTIFICATE. 
See  Bankrupt. 
Insolvency. 
Practice,  2. 

CESSIO  BONORUM. 
See  Creditors'  Deed. 

CHAMBERS. 
An  order  having  been  made  for 
winding  up  a  company,  A.  was 
proposed  as  official  manager  by 
one  contributory,  B,  by  another. 
The  Chief  Clerk  decided  to  ap- 
point B.^  and  refused  an  applica- 
tion by  AJs  proposer  to  adjourn 
the  question  to  be  considered  by 
the  Judge  personally.  The  Judge, 
on  being  applied  to,  refused  to 
disturb  the  appointment  unless  it 
was  shown  that  B.  was  an  unfit 
person.  Held  on  appeal,  that  as 
the  Judge  had  not  personally  de- 
cided the  question  which  of  the 
two  persons  proposed  was  more 
eligible,  the  appointment  ought  to 
be  discharged  without  prejudice 
to  the  Judge*s  reappointing  0.,  if 
in  the  exercise  of  his  discretion  he 
should  think  fit  to  do  so. 

Per  the  Lord  Justice  Turner : — 
In  proceedings  in  Chambers  every 
party  has  the  unqualified  right  to 
have  his  case  heard  by  the  Judge 
personally  if  he  requires  it;  and 
the  Chief  Clerk  cannot  refuse  an 
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application  to  have  it  so  heard. 
In  re  The  Agriculturist  Insurance 
Company,  Page  194 

CHILDREN. 

See  Will,  4,  7. 

CHURCH  BUILDING  ACTS. 

The  exceptions  expressed  in  the  18 
&  19  Vict.  c.  120,  s.  90,  and  19  & 
20  Vict.  c.  112,  8.  3  (The  Metro- 
polis Local  Management  Acts),  do 
not  exempt  the  ecclesiastical  com- 
missioners acting  under  the  Church 
Building  Acts  from  the  provisions 
of  the  first-mentioned  act,  and 
vestries  have,  under  the  first-men- 
tioned act,  authority  to  pull  down 
such  portions  of  churches  as  well 
as  of  other  huildings  as  transgress 
the  provisions  of  that  act.  I'he 
Ecclesiastical  Commissioners  for 
England  v.  The  Vestry  of  the 
Parish  of  St,  James  and  St.  John, 
Clerkenwell.  Page  688 

CLASS. 

See  Will,  2,  4,  7. 

COMPANY. 

See  CoNTEIBUTORY. 

COMPENSATION. 

See  Vendor  and  Purchaser. 

COMPOSITION. 

See  Creditors'  Deed. 

Statute  of  Limitations. 

CONCEALMENT. 

See  Specific  Performance. 


CONDITIONS  OF  SAI 
See  Vendor  and  Purchij 

CONFLICT  OF  LAlli 
See  JuRisDicTioH. 

CONTINGENT  INTERl 
See  Will. 

CONTRACT. 
See  Jurisdiction. 

CONTRIBUTORY. 
Where  an  applicant  for  shar 
company  who  had  paid  a  d 
and  agreed  to  accept  share 
allotted,  wrote  to  the  co 
before  allotment,  revoking  1 
plication  : — Held^  he  ought 
be  on  the  list  of  contribt 
GledhilVs  Cage.  Pa 

See  Insolvency. 

Winding-up  Acts. 

CONVEYANCE. 
See  Vendor  and  Purcha! 

COPYHOLD. 

Where  by  the  custom  of  a 
it  was  necessary  for  a  tci 
remainder  of  a  copyhold  to 
mitted  and  pay  a  fine  on  bo 
entitled  in  possession,  n< 
standing  the  admission  of 
nant  for  life : — Held^  that  th 
rule  ought  to  be  applied  Xo\ 
cutory  devisee,  although  no< 
applicable  to  that  case  wa 
bh'shed.  Qucere^  whether 
fine  would  have  been  payal 
manor  in  which  there  was  ] 


INJ»«  TO  THE  PRINCIPAL  MATTERS. 


787 


citftom  as  to  remaindermen,  as  to 
which  the  Lords  Justices  differed 
in  opinion.  It  is  not  according  to 
the  course  of  the  Court  to  refuse 
liberty  to  try  a  right  which  is 
claimed  against  its  receivers  unless 
it  is  clear  that  there  is  no  founda- 
tion for  the  claim.  Randfield  v. 
Randfield.  76C 

COJBONER. 
Removjd  <if  a  coroner  under  23  &  21 
Vicl.  c.   111.     In  the  Matter  of 


Ward. 


Page  700 


COSTS. 
One  of  several  co-PIaintifTs  obtained 
an  order  giving  the  Plaintiffs  leave 
to  amend  their  bill  by  striking  out 
his  name  on  his  giving  security  for 
the  costs  up  to  and  including  the 
summons.  The  bill  was  accord- 
ingly amended,  and  was  afterwards 
dismissed  with  costs  for  want  of 
prosecution : — Held^  on  the  appeal 
of  one  of  the  remaining  Plaintiffs 
from  both  orders,  that  the  De- 
fendants ought  not  to  be  further 
troubled  with  the  suit,  but  that 
the  costs  should  extend  to  the 
time  of  the  actual  amendment  as 
regarded  the  first-mentioned  Plain- 
tiff, and  that  the  order  should  be 
without  prejudice  to  any  question 
between  the  co- Plaintiffs.  Drake 
V.  Symes,  Page  491 

See  Creditor's  Deed. 

Infant. 

Taxation. 

COUNSEL. 

See  Practice,  2. 


COVENANT, 

See  Injunction. 
Lease. 
Vendor  anp  PtJRcnASER,  5. 

CREDITORS'  DEED. 

1.  Under  a  composition  deed,  the 
benefits  of  which  were  in  terms 
limited  to  creditors  who  should 
come  in  and  accede  to  the  deed 
within  a  limited  time,  certain  cre- 
ditorsy  who  neither  assented  to 
nor  dissented  from  the  deed  dur- 
ing such  time,  were,  under  the 
circumstances,  afterwards  admitted 
to  share  in  the  benefit  of  the 
composition,  together  iritb  those 
who  had  acceded  before  the  ex- 
piration of  the  stipulated  time, 
although  the  deed  contained  no 
release  or  stipulation  that  the  di- 
vidend was  to  be  taken  in  full 
satisfaction  of  the  debts: — Held^ 
that  satisfaction  ought  to  be  in- 
ferred, as  the  deed  constitutes  a 
cessio  bonorum.  Whitmore  v.  2ur- 
quand.  Page  107 

2.  The  Court  has  jurisdiction  to  al- 
low and  will  in  a  proper  case  allow 
out  of  a  bankrupt's  estate  the  ex- 
penses of  the  trustees  of  a  credi- 
tors* deed  incurred  in  executing 
t&e  trusts.  Ex  parte  Tomlinson* 
In  re  Boyce,  Page  745 

CROSS  REMAINDER. 
See  Will,  6. 

CURTESY. 

See  Husband  and  Wife,  2. 

CUSTOM. 
Sec  Copyhold. 
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DAMAGES. 

1.  The  Plaintiff  filed  a  bill  to  re- 
strain the  Defendant  from  injuring 
his  farms  by  copper  smoke,  and 
also  brought  an  action  for  damages. 
Before  trial  of  the  action  an  order 
was  made  by  consent  in  the  suit 
that  the  Defendant  should  pur- 
chase the  Plaintiff's  interest  in  the 
farms  at  a  price  to  be  ascertained 
and  certified  by  a  surveyor,  and 
that  the  Plaintiff  should  be  at 
liberty  to  claim  damages  in  the 
action  down  to  the  date  of  the 
surveyors  certificate.  A  dispute 
took  place  before  the  surveyor 
whether  the  valuation  ought  to  be 
according  to  the  existing  state  of 
the  farms  or  according  to  their 
state  before  they  were  injured  by 
the  copper  smoke.  The  parties 
being  unable  to  agree,  the  sur- 
veyor stated  that  he  would  hear 
arguments  and  decide  the  question 
of  principle.  The  Vice-Chancellor 
then  made  an  order,  declaring  that 
the  valuation  ought  to  be  accord- 
ing to  the  existing  state  of  the 
farms : — Held,  on  appeal,  that  such 
declaration  ought  not  to  have  been 
made,  and  it  was  discharged  with- 
out prejudice  to  any  question, 
Houghton  v.  Bankart.        Page  16 

2.  An  undertaking  given  by  a  Plain- 
tiff upon  obtaining  an  injunction, 
to  abide  by  any  order  the  Court 
may  thereafter  make  as  to  any 
damages  that  may  be  occasioned 
to  the  Defendants  by  the  injunc- 
tion, remains  in  force  notwith- 
standing the  dismissal  of  the  bill. 

An  inquiry  as  to  damages  will 


in  such  a  caie  be  granted  wl 
the  PlaintiflTs  case  fails  by  rei 
of  his  having  no  right  to  interi 
with  the  act  which  he  seeks  to 
strain,  though  the  Defendant 
a  mere  trespasser.  Newhy  v.  h 
fison.  Page ; 

DEBT. 
See  Laches. 

DEED  CSETTING  ASIDE] 
See  Laches. 

DEFENCE  OF  REALM  AC 
Where,  pending  an  arbitration 
settle  the  amount  of  compensa 
to  be  paid  by  the  Ordnance 
partment  under  the  provision 
the  Defence  of  the  Realm  i 
1842|  for  damage  occasioned 
their  proceedings  under  that 
to  an  ancient  flour-mill  stanc 
on  a  part  of  settled  estates, 
owner  of  a  limited  interest  in 
estates  at  his  own  expense 
paired  the  damage,  by  the  e 
tion  of  works  and  buildings  ( 
permanent  character  i-^Held, 
an  order  might  be  made  in  Ch 
bers,  under  the  acts,  for  payn 
of  the  sum  awarded  for  com] 
sation  in  part  reimhursement 
parte  The  Duke  of  WeUingtmi. 

DEMONSTRATIVE  LEGAC 
See  Legacy. 

DEMURRER. 
The  Plaintiff  entered  into  an  a^ 
ment  with  the  principal  Defen 
to  sell  him  certain  leasehold 
perty,  in  consideration  of  a 
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due  from  the  Plaintiflf  to  the  De- 
fendanty  with  a  stipulation  giving 
to  the  Plaintiff  the  right  of  re- 
purchase on  payment  of  a  specified 
sum,  with  interest,  on  a  specified 
day,  or  so  much  of  the  re-pur- 
chase money  as  should  then  be 
"  due  and  owing,  afler  deducting 
the  net  proceeds  of  all  sales  (if 
any)  which  should  be  made  in  the 
meantime,  including  all  monies 
laid  out  in  repairs  or  improve- 
ments.*' The  agreement  provided 
that  time  should  be  considered  of 
the  essence  of  the  permission  to 
re-purchase,  and  that  the  same 
should  under  no  circumstances  be 
exercisable  after  the  specified  day, 
any  rule  of  equity  to  the  contrary 
notwithstanding.  The  bill,  which 
was  filed  one  day  before  the  ex- 
piration of  the  time  for  re-pur- 
chase, alleged  that  the  principal 
Defendant  had  sold  portions  of 
the  property  to  an  amount  more 
than  sufBcient  or  very  nearly  suf- 
ficient to  pay  the  amount  of  the 
re-purchase  money,  but  "had  only 
rendered  insufficient  and  unsatis- 
factory accounts  of  his  receipts, 
and  refused  to  give  any  others. 
The  bill  also  stated  that  another 
Defendant  (who  was  the  solicitor 
to  the  principal  Defendant)  claimed 
to  be  and  was,  under  agreements, 
deeds  and  assurances,  the  parti- 
culars whereof  were  unknown  to 
the  Plaintiff,  interested  in  the  pre- 
mises comprised  in  the  agreement, 
and  that  this  Defendant  alleged 
that  he  was,  in  fact,  a  necessary 
party  to  the  suit.    The  prayer  was 


for  an  account  of  the  monies  re- 
ceived by  the  principal  Defendant 
on  account  of  the  sales^  and  of 
what  was  due  to  him  in  respect 
thereof,  and  that  he  might  account 
for  and  set  off  against  his  debt  the 
sums  received  by  him,  and  that 
the  Plaintiff,  who  offered  to  pay 
the  balance  (if  any),  might  be  at 
liberty  to  re-purchase,  notwith- 
standing the  expiration  of  the  time. 
On  appeal  from  an  order  over- 
ruling the  demurrer  of  the  princi- 
pal Defendant,  and  allowing  that 
of  the  other  :— //eW— 

1.  That  a  sufficient  case  was 
alleged  for  some  relief  against  the 
principal  Defendant. 

2»  That  there  was  a  sufficient 
allegation  of  interest  in  the  other 
Defendant,  and  that  consequently 
neither  demurrer  was  sustainable. 
Ponsford  v.  Hankey.  Page  544 
See  Dismissal. 
Interpleader. 
Plea. 

DEPOSIT. 

See  Mortoage. 

Railway  Company. 

DESERTION. 

See  Husband  and  Wife. 

DETAINER. 
See  Bankrupt. 

DEVISE. 

See  Laches. 

DISCHARGE. 

See  Insolvency. 
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DISMISSAL, 
if.,  tenant  in  tail  in  remainder,  mort- 
gaged the  estate  by  demise  to  B. 
for  ninety*nine  years  if  A.  should 
«80  long  live.  A.  next,  by  deed 
not  inrolled,  conveyed  to  X.  and 
F.  their  heirs  and  assigns  by  way 
ofaecurity.  Sometime  afienmds, 
in  1849,  A.^  with  the  consent  of 
the  protector,  disentailed  the  estate, 
and,  as  part  of  the  same  trans- 
action and  for  valuable  considera- 
tion, the  estate  was  by  a  separate 
deed  settled  (subject  to  the  prior 
life  estate)  to  the  use  of  A.  for  life, 
remainder  to  G,  W.  in  fee,  G.  W, 
covenanting  to  pay  B,*s  mortgage. 
A.  next,  suppressing  all  the  above 
transactions  except  the  security  to 
X.  and  y.,  borrowed  money  from 
C,  who  paid  off  X,  and  y.,  and 
the  estate  was  conveyed  to  him  by 
A,t  X.  and  Y.  by  way  of  security, 
the  deed  being  inrolled  as  a  disen- 
tailing assurance.  G.  fP.  after- 
wards, without  notice  of  C.*i  se- 
curity, bought  A.'s  life  estate  and 
took  a  transfer  of  BJs  security  to 
a  trustee  for  himself.  C.  filed  a 
bill  against  G.  Jf.,  alleging  that 
the  deed  of  1849  bad  the  effect  of 
enlarging  the  estate  of  X,  and  Y, 
into  an  absolute  fee,  which  was 
now  vested  in  C,  and  that  the 
settlement  of  1849,  so  far  as  it  was 
for  the  benefit  of  G.  JV,,  was  volun- 
tary and  void  as  against  C,  and 
that  B,'s  security  was  merged, 
and  C.  the  first  incumbrancer; 
and  by  his- bill  C.  offered  to  re- 
deem if  the  Court  should  l^old 
B.*s  security  still   subsisting  and 


prior  to  his.  This  bill  was  d 
missed  at  the  bearing,  A.  bd 
still  living.  After  the  death 
A.,  G.  W.  filed  his  bill  for  ao 
junctioQ  to  restrain  C.  from  brii 
ing  ejectment,  on  the  groiisd  d 
the  order  of  disnttssal  had  det 
mined  the  right  of  G.  ff.  to  i 
estate : — Held,  that  such  bfll  cw 
not  be  sustained,  for  that  i 
order  of  dismissal  in  the  fom 
suit  could  only  have  proceeded 
the  ground  that  there  wasnoeqn 
to  deprive  G.  W.  of  the  ben 
of  the  term  of  ninety-nine  ye 
determinable  on  the  death  of 
which  was  vested  in  his  trosl 
and  did  not  decide  who  was 
rightful  owner  of  the  est 
JVainey.  Crocker.  Page- 

See  Damages,  2. 

DIVIDEND. 

See  Refundikg. 

DOCUMENTS. 

An  order  having  been  made  (or  \ 
duction  of  books  of  account 
lating  to  the  traffic  of  a  raih 
company,  with  the  usual  lib( 
for  the  Plaintiff,  "his  solicil 
and  agents,"  to  inspect,  peruse: 
take  copies,  the  PlaintiflTs  solici 
went  to  inspect  them,  accompan 
by  a  professional  accountant,  \ 
was  the  auditor  of  a  neighbour 
railway  company: — Held,  that 
connection  of  the  accountant  v 
the  other  company  made  him 
improper  person  to  inspect 
books,  and  that  the  Plaintiflfou 
not  to  have  introduced  him. 
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Whether  the  accountant  was  an 
agent  within  the  meaning  of  the 
order,  qucere.  Draper  v.  The 
Manchester^  Sheffield  and  Lincoln^ 
shire  Railway  Company,  Page  23 
See  Solicitor. 

DOUBLE  PROOF. 

See  Refunding. 

DOUBTFUL  TITLE. 
See  Vendor  and  Purchaser. 

EAST  INDIA  STOCK. 

See  Investment. 

ELECTION. 

See  Marshalling. 

EQUITABLE  MORTGAGE. 

See  Mortgage. 

EQUITY. 
See  Account. 

EQUITY  TO  A  SETTLEMENT. 

See  Husband  and  Wipe. 

EVIDENCE. 
A  purchase  by  a  solicitor  from  a 
client  having  been  set  aside  on 
the  ground  that  the  sufBciency  of 
the  consideration  was  not  esta- 
blished, an  inquiry  was  directed 
with  a  view  to  ascertain  whether 
the  purchase-money  was  paid. 
No  evidence  was  adduced  on  the 
inquiry  to  prove  the  payment, 
except  the  acknowledgment  in  the 
body  of  the  deed  and  the  usual 
indorsed  receipt.  It  appeared  that 
no  further  evidence  could  be  had, 
and  that  there  was  no  reason  to 
suppose  that  any  evidence  had 
been  destroyed: — Hcld^  that  the 


acknowledgment  and  receipt  were 
not  sufficient  evidence  as  against 
parties  claiming  under  the  client, 
and  that  the  purchase-money  must 
be  considered  not  to  have  been 
paid. 

The  client  devised  all  his  real 
estates  in  such  manner  that  the 
Plaintiff  was  entitled  in  tail  in 
remainder  expectant  on  a  life  es- 
tate. The  Plaintiff  by  his  bill, 
which  impeached  the  purchase  by 
the  solicitor,  offered  to  confirm 
certain  sales  of  minerals  which  had 
been  made  by  the  solicitor  af^er 
the  death  of  the  client: — Held^ 
that  the  Plaintiff  having  adopted 
the  sales  of  the  minerals,  could  not 
claim  to  be  entitled  in  praesenti  to 
the  moneys  arising  from  them  on 
the  ground  that  the  working  mines 
was  an  act  of  waste,  but  was  en- 
titled to  them  only  af\er  the  death 
of  the  tenant  for  life.  Gresley  v. 
Mousley.  Page  433 

See  Stamp. 

EXAMINATION. 

See  Bankrupt. 

EXECUTION. 

See  Bankrupt. 

EXECUTORS. 

A  testator^  after  directing  payment  of 
his  debts,  funeral  and  testamentary 
expenses  and  legacies,  bequeathed 
some  legacies  to  charities,  and 
gave  to  three  persons  legacies  of 
nineteen   guineas   each,  and    ap- 

^  pointed  them  executors.  He  then 
bequeathed    ^*the    whole  of  his 
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estate  and  effects  whatsoever  and 
wheresoever  absolutely'*  to  the 
same  three  persons  by  name, 
their  executors  and  administrators 
"charged  nevertheless,  and  he 
thereby  charged**  certain  parts 
thereof  with  certain  payments, 
which  did  not  nearly  exhaust  the 
estate ;  and  he  -declared  that  all 
costs,  charges  and  expenses  which 
his  executors  or  any  of  them 
should  incur  might  be  retained  by 
them  out  of  any  monies  which 
might  come  to  their  hands  from 
any  part  of  his  estate.  The  tes- 
tator died  in  1837. 

Held  by  the  Lord  Justice  7*ttmfr, 
affirming  the  decision  of  the  Master 
of  the  Rolls,  dissentiente  the  Lord 
Justice  Knight  Bruce^  that  the 
executors  took  the  residue^  not 
beneficially  but  as  trustees,  and 
that  it  belonged  to  the  next  of 
kin. 

Per  the  Lord  Justice  Turner ^ 
whether  the  statute  1 1  Geo.  4  &  1 
Will,  4,  c.  40,  did  not  prevent  the 
executors  from  taking  beneficially/, 
qucere,     Sallmarsh  v.  Barrett, 

Page  £79 
See  Laches. 

Vendor  and  Purchaser. 
Will,  9. 

EXECUTORY  DEVISE. 

See  Copyhold. 

EXONERATION. 

See  Mortgage,  2. 

EXPENSES.  ^ 

See  Vendor  and  Purchaser. 


FACTOR.  1 

See  Marshalli50. 

FEME  COVERT. 
See  HusBAKD  axd  Whl 
Lukact,  1. 

FINE. 
See  Copyhold. 

FINES  AND  RECOVERIES 
ACT. 
See  Trust. 

FIXTURES. 
A  mortgage  of  a  silk  mill,  with  tbe 
steam  engines,  boilers,  steam  pipei. 
main  shading,  mill  gearing,  mill- 
wright's work  and  all  other  ma- 
chinery whatsoever  being,  or  wbidi 
should  thereafter  be,  on  the  bndi 
described  in  the  mortgage:— fl«H 
as  against  a  second  mortgagee,  itf 
to  be  confined  to  machinery  Deces- 
sary  for  giving  power  to  the  miE 
as  being  ejusdem  geneiis  with  tl« 
specified  particulars,  but  toextew 
to  silk-spinning  machines,  reslinj 
by  their  weight  only  on  thegromk 
but  attached  by  moveable  boltt  t 
iron  rods  fixed  to  mill  beams  ot( 
head.     Ifaiei^  v.  Hammersley. 

Pageot 

FOREIGN  LAW. 
See  Jurisdiction. 

FOREIGN  SOVEREIGN. 
See  Injunction. 

FRAUD. 

See  Evidence. 
Laches. 
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FRAUDS,  STATUTE  OF. 
See  Husband  and  Wipe. 

FURTHER  CONSIDERATION. 

See  Vendor  and  Purchaser. 


GUARDIAN. 
See  Lunacy,  1. 


HOTCHPOT. 

See  Legacy. 

HUSBAND  AND  WIFE. 
A  married  woman  being  equitable 
tenant  in  tail  in  remainder  of  an 
undivided  share  in  lands  to  be 
purchased  with  a  sum  of  trust 
money,  she  and  her  husband  joined 
in  mortgaging  her  interest.  The 
fund  was  misappropriated.  Pro- 
ceedings having  been  taken  for  its 
recovery,  the  husband  and  wife 
succeeded  in  obtaining  the  resti- 
tution of  her  share  of  the  fund, 
which  was  brought  into  Court, 
with  arrears  of  interest  since  the 
time  when  her  estate  came  into 
possession.  The  mortgagee  did 
not  concur  in  any  steps  to  recover 
this  share.  The  husband,  when 
the  mortgage  was  made,  was  main- 
taining his  wife,  but  had  become  a 
bankrupt  before  her  interest  came 
into  possessioni  and  was  uncer- 
tificated. 

Held  by  the  Lord  Justice  Turner, 
the  Lord  Justice  Knight  Bruce 
doubting^  that  the  wife  had  no 


equity  to  a  settlement  out  of  the 
capital,  nor,  as  against  the  mort- 
gagee, out  of  the  future  income  of 
the  fund. 

But  held,  that  the  mortgagee 
had  no  claim  to  the  arrears  of  in- 
come of  the  mortgaged  property, 
which  he  had  taken  no  steps  to 
recover,  and  that  the  assignees  of 
the  husband  could  only  take  sub- 
ject to  the  wife's  equity  to  a  settle- 
ment, and  that  the  whole  arrears 
ought  to  be  settled.  Life  As' 
sodation  of  Scotland  v.  Siddal, 
Cooper  V.  Greene,  Page  271 

2.  A  married  woman  living  apart 
from  her  husband,  and  having  se- 
parate estate,  carried  on  trade. 
After  the  death  of  her  husband, 
tradesmen  who  had  supplied  her 
with  goods  in  her  trade  filed  a  bill 
against  her  and  her  trustees  for  an 
account  of  her  separate  estate,  and 
payment  out  of  it  of  their  demands 
for  the  price  of  the  goods.  Pend- 
ing the  suit  she  mortgaged  the  pro- 
perty which  had  been  her  separate 
estate  for  valuable  consideration, 
to  an  extent  exceeding  its  value. 

Held,  by  the  Lord  iusilce Knight 
Bruccy  that  the  dealings  with  the 
tradesmen  were  not  such  as  to  give 
them  any  remedy  against  the  pro- 
perty which  had  been  the  separate 
estate,  and  by  Lord  Justice  Turner, 
that  there  would  have  been  a  re- 
medy but  that  the  mortgage  had 
taken  it  away. 

Semble,  per  Lord  Justice  Tur* 
ner — 

9  That  the  separate  estates  of  mar- 
ried women  are  bound  by  their 
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mi   i3id 

coDcnAfii  in  td  2e  jaape^  o<  ^ 
Tliac  vijca   &  sarnii  woacia 

deto.»SficCaKrt  viH  xarpott  to  ker 
tW  wegtiao  of  <ie£aaiz  wkk  ker 
aeponse  cscsre.  /niajm  t.  Go/- 
Itffer.  Pi«e4?4 

3.  A  penan  vbo  adwKcd  to  a  de- 
Kfted  vile  booct  to  rtakle  her 
to  sapplj  henelf  wrxk  oecesaries. 
bas  DO  dcBBAxid,  enfisrceable  at  lav, 
agaiut  tLe  hxabaod  for  the  ad- 
Tances,  hot  hxs  a  remedT  in  eqaitj 
against  him  for  so  madi  of  the 
mooej  as  is  actuallj  applied  bj 
tlie  vife  in  paying  for  necessaries. 
Heti,  accordingly,  vhere  a  Plain- 
tiflT  who  had  deserted  hb  vife 
filed  his  bill  to  enforce  a  jodgment 
against  real  esute  of  the  Defend- 
ant, that  tlie  Defendant  vas  en- 
titled to  set  off  the  amount  of  soms 
vliich  before  and  after  the  judg- 
ment had  been  advanced  by  the 
Defendant  to  the  vife  for  the  pur- 
pose of  proTiding  her  vitb  neces- 
saries, and  had  been  applied  by 
her  for  that  purpose. 

May  V.  Skey^  16  Sim,  588,  over- 
ruled,   Jenner  V.Morris.    Page  45 

4.  When  the  Court  is  called  upon  to 
establish  or  act  upon  a  trust  of 
lands,  it  must  not  only  be  mani- 
fested and  proved  by  writing 
signed  by  the  person  by  law  en- 


to  declaie  the  trust  tb 
t^aere  is  a  trvst,  bat  it  But  ik 
be  msniiestcd  and  proved  b 
s^ned  as  above  what  tl 


Wbere  an  eqnitabie  estate  is  k 
iSescgpJcd  on  a  naarried  wonw 
tbe  Coart,  by  ^irtoe  of  her  eqoit 
to  a  settlemesiC,  settled  the  estit 
OQ  her  dnrii^  her  life,  hot  hd 
that  the  possible  esUte  by  cortes 
of  her  hffsKand  ooold  not  be  ii 
terfered  with. 

A  settlement  of  the  persos 
estate  of  an  intestate  directed  i 
favor  of  a  married  voman,  wli 
vas  hn  sole  next  of  kin,  tfaoog 
her  basband,  bein^  his  admioiitr 
tor,  conld  obtain  possessioo  of  it; 
Uv.  SmiUk  T.  Matihtmt,  h  i 
Mmiiitmtrs  Setilemtemi.  Page  13 
iSor  LuxACT. 


IMPl-lCATIOy. 
See  Wiu^  6. 

INCOME. 
See  I^KCACT. 

INDIA. 
See  Insoltskct. 

INFANT. 

Although  tlie  Court  will  not  alld 
an  infant's  suit  to  proceed  vhic 
is  not  for  the  infant's  benefit, 
ought  not,  in  making  a  decree  k 
accounte  in  such  a  suit,  to  direc 
an  inquiry  whether  any  beneC 
has  accrued  to  tlie  infant  from  tfa 
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suit,  so  as  to  make  the  answer  to 
that  inquiry  depend  on  the  result 
of  the  accounts. 

Where  an  administration  suit 
had  been  instituted  by  an  infant, 
on  which  accounts  had  been  di- 
rected and  property  secured,  but 
the  suit  appeared  not  to  have  been 
instituted  with  the  view  of  benefit- 
ing the  infant,  the  Court  gave  the 
next  friend  no  costs  up  to  the  de- 
cree.   Clayton  v.  Clarke, 

Page  682 

INJUNCTION. 
1 .  The  Defendant  Kossuth^  a  Hun- 
garian refugee,  caused  to  be  manu- 
factured in  England  a  large  quan- 
tity of  notes,  which,  though  not 
made  in  imitation  of  any  notes  cir- 
culating in  Hungary t  purported  to 
be  receivable  as  money  in  every 
Hungarian  state  and  public  pay 
office,  and  to  be  guaranteed  by  the 
state  of  Hungary,  The  Plaintiff, 
as  king  of  Hungary,  sued  to  have 
these  notes  delivered  up  and  to 
restrain  the  manufacture  of  any 
such,  alleging  that  the  issue  of 
such  notes  would  injure  the  rights 
of  the  Plaintiff  by  promoting  revo- 
lution and  disorder,  would  injure 
the  state  by  the  introduction  of  a 
spurious  circulation,  and  would 
thereby  also  injure  the  Plaintiff's 
-  subjects. 

Held,  that,  although  the  Court 
has  not  any  jurisdiction  to  restrain 
the  commission  of  acts  which  only 
violate  the  political  privileges  of  a 
foreign  sovereign,  the  manufacture 
of  these  notes  ought  to  be  re- 
strained. 


Per  the  Lord  Chancellor: — A 
foreign  sovereign  may  sue  in  this 
country  for  a  wrong  done  to  him  by 
an  English  subject,  unauthorized 
by  the  English  government,  in 
respect  of  property  belonging  to 
that  foreign  sovereign,  either  in 
his  individual  or  his  corporate  ca- 
pacity, or  to  his  subjects,  and  the 
circulation  of  spurious  notes  pur- 
porting to  be  guaranteed  by  the 
nation  is  such  a  wrong. 

Per  the  Lord  Justice  Turner: — 
The  Plaintiff,  as  representing  his 
subjects,  was  entitled  to  relief  on 
account  of  the  pecuniary  injury 
which  a  spurious  circulation  would 
inflict  on  them ;  but  qucere,  whether 
he  would  have  been  entitled  to 
relief  on  the  ground  of  the  loss 
arising  to  the  state  from  such  spu- 
rious circulation — the  issue  of  such 
notes  being,  so  far  as  such  loss 
only  was  concerned,  a  mere  inva- 
sion of  the  prerogative  of  a  foreign 
sovereign  and  the  political  rights 
of  his  subjects.  Tlie  Emperor  of 
Austria  v.  Day  and  Kossuth. 

Page  217 
2.  A  lease  of  a  farm  contained  a  co- 
venant on  the  part  of  the  lessee 
against  alienation  or  parting  with 
possession  without  the  lessor's  as- 
sent, and  a  condition  for  re-entry 
in  that  event,  whether  occurring 
by  act  of  the  lessee,  or  by  operation 
of  law.  The  lessee  became  bank- 
rupt. On  a  bill  filed  by  the  lessor, 
alleging  that  the  assignees  had 
elected  to  take  the  lease,  and  were 
about  to  assign  it  and  to  part  with 
the  possession  without  the  lessor's 
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assent,  that  the  farm  was  within 
a  ahort  distance  of  the  lesaor'a 
residence,  and  that  it  would  cause 
personal  annoyance  to  the  lessor 
if  the  farm  were  assigned  to  a  per- 
son not  approved  by  him  i-^  Held, 
that  a  sufficient  case  of  mischief 
was  not  made  out  to  support  an 
interlocutory  injunction.  Dyke  v. 
Taylor.  Page  467 

See  Account. 

Church  Building  Acts. 

Damages,  1,  2. 

Dismissal. 

Lease. 

Railway  Acts. 

INSOLVENCY. 
An  order  was  made  in  1849  for  wind- 
ing up  an  abortive  association  for 
obtaining  a  railway  act.  P,,  one 
of  the  shareholders  who  bad  not 
been  put  upon  the  list  of  con- 
tributories^  obtained  in  India,  in 
1853,  a  discharge  under  the  In- 
dian Insolvent  Act,  11  &  13  Vict, 
c.  21.  In  his  schedule,  filed  in 
pursuance  of  that  act,  he  did  not 
refer  to  his  liability  under  the 
winding-up  order,  nor  in  any  way 
refer  to  the  railway  scheme.  In 
1858,  having  returned  to  England, 
he  was  put  on  the  list  of  contri- 
butories* 

Held,  by  the  Lord  Chancellor 
and  the  Lord  Justice  Turner,  the 
Lord  Justice  Knight  Bruce  doubt- 
ing, that  the  omission  in  the  sche- 
dule did  not  prevent  the  discharge 
from  having  the  same  effect  as  a 
bankruptcy  certificate  in  England. 

Held,  also,  that  where  a  com- 


pany has  come  to  an  end  b 
the  bankruptcy  of  a  sharebc 
the  certificate  discharges  bim 
all  liability  to  contribote  to  < 
and  also  from  all  liability  to 
tribute  to  the  expenses  of  win 
up,  and  that  he  ought  not  i 
put  on  the  list  of  contriboti 
In  re  Warwick  and  Worcetter 
way  Company.      Parhtnfi  I 

INSPECTION. 
See  Documents. 

INSPECTORSHIP. 

See  Statute  of  LmiTAno! 

INTERE8SE  SUO. 
See  Copyhold. 

INTERPLEADER. 

A  bill  of  interpleader  filed  i 
Record  and  Writ  Clerks' 
together,  at  the  same  time, 
an  affidavit  of  no  collusion  :- 
not  demurrable  on  the  groun 
the  affidavit  was  not  actual 
nexed  by  sealing,  tying  or 
mechanical  means  to  the  bill. 
herd  v.  Jones.  Pj 

INVESTMENT. 

The  Court  will  not,  in  the  al 
of  special  circumstances  in 
the  increase  of  the  income 
tenant  for  life  beneficial  to 
entitled  in  remainder,  autl 
the  transfer  of  a  fund  from 
sols  into  another  investmec 
thorized  by  23  &  24  Vid.  , 
and  producing   a    larger  in 
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where  such  transfer  is  likely  to 
cause  a  loss  to  those  entitled  in 
remainder. 

Where,  therefore,  the  tenant  for 
life  of  a  fund  in  Court  petitioned 
to  have  it  transferred  from  Con- . 
sols  into  East  India  Stock,  being  a 
redeemable  stock,  the  market  price 
of  which  was  at  the  time  consider- 
able above  par,  and  no  special  cir- 
cumstances were  alleged  to  show 
that  the  consequent  increase  of  the 
Petitioner's  income  would  be  be- 
neficial to  her  children,  who  were 
entitled  in  remainder  i^Held,  that 
such  change  of  investment  ought 
not  to  be  ordered.  Cockhum  v. 
Peel.  Page  170 


JOINT  STOCK  COMPANY. 
See  Chambers. 
Insolvency. 
Winding-up  Acts. 

JUDGE. 
See  Chambers. 

JOINT  AND  SEPARATE. 
See  Partnership. 

JUDGMENT. 

The  priority  as  against  lands  in  Mid- 
dlesex of  a  judgment  registered  in 
the  Middlesex  registry  over  a  judg- 
ment, which,  though  earlier  in 
date,  is  later  in  order  of  registra- 
tion on  the  Middlesex  registry,  is 
not  lost  by  reason  of  the  judgment 
creditor's  having  notice   of  such 

Vol.  III.-6. 


earlier  judgment  at  the  time  when 
his  judgment  is  entered  up.  Ben- 
ham  V.  Keane.  Page  818 

JURISDICTION. 
Although  a  purchaser  to  whom  land 
out  of  the  jurisdiction  of  the  Court 
has  been  agreed  to  be  sold  by 
a  person  within  the  jurisdiction, 
may  sue  him  for  a  specific  per- 
formance of  the  agreement,  or  may 
possibly  enforce  a  lien  for  money 
paid  by  the  Plaintiff  on  account  of 
the  price,  he  cannot  sue  here  a 
third  person  to  whom  the  vendor 
has  afterwards  sold  the  property, 
although  such  third  person  had 
notice  of  the  former  contract,  there 
being  no  privity  of  contract  be- 
tween the  two  purchasers. 

Nor  will  the  Court  interfere  if 
the  matter  is  the  subject  of  litiga- 
tion in  a  foreign  Court  which  has 
means  of  deciding  upon  and  en- 
forcing the  rights  of  the  parties. 
Norris  v.  Chambres.  Chambres  v. 
Norris.  Page  588 

See  Account. 

Injunction,  1. 

Lunacy,  8. 


LACHES. 

1.  A  testatrix  gave  a  share  in  her 
residuary  estate  in  trust  for  her 
daughter  for  life,  with  remainder 
to  the  daughter's  children,  and  if 
none  attained  twenty-one  (which 
happened),  as  she  should  appoint 
generally.  In  1821  the  daughter, 
without  any  legal  advice  except 
3  I  D.F.J. 


798 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


that  of  the  acting  trustee,  who  was 
a  solicitor,  and  was  under  the  will 
interested  in  the  residuary  estate, 
appointed  that  certain  debts  due 
from  her  husband  to  the  testatrix 
should  be  accepted  as  part  of  the 
daughter's  share.  Her  husband 
became  soon  afterwards  bankrupt, 
and  died  in  1853,  and  she  died  in 
1858,  having,  in  settlements  of  ac- 
counts with  the  trustees,  from  time 
to  time  proceeded  on  the  footing 
of  the  deed: — Held^  that  a  bill 
filed  by  her  representatives  in 
1859^  to  set  aside  the  deed,  on  the 
ground  of  the  appointment  being 
a  dealing  between  trustee  and 
ce»tui  que  trust  to  the  advantage 
of  the  former  and  prejudice  of  the 
latter,  under  undue  unfluence  and 
without  independent  advice,  was 
too  late.  Skottowe  v.  WiUiamSf 
Williami  v.  Skottowe.  Page  5^5 
%•  A  testator  had  mortgaged  a  lease- 
hold brewery^and  covenanted  to 
pay  the  mortgage  debt.  By  his 
will  he  bequeathed  legacies  and  an 
annuity^  and  made  a  residuary  de- 
vise and  bequest.  His  son,  to 
whom  he  bequeathed  the  equity 
of  redemption  in  the  brewery, 
carried  on  the  business,  and  kept 
down  the  interest  on  the  mortgage 
for  thirteen  years,  and  then  (in 
1856)  became  bankrupt.  In  the 
meantime  the  estate  of  the  mort- 
gagor had  been  administered  by 
the  executors,  and  the  legacies 
paid  and  annuity  kept  down.  In 
1857  the  mortgagee's  representa- 
tives instituted  a  suit  for  the  ad- 
ministration of  the  testator's  estate. 


and  payment  of  the  balance  ol 
mortgage  debt  (if  any)  whicfa 
proceeds  o£  the  mortgaged 
mises  might  be  insufficient 
satisfy.  The  mortgaged 
mises,  having  become  depredi 
were  sold  for  less  than  the  d 
and  the  balance  was  cert 
to  be  due  from  the  execul 
and  was  ordered  to  be  paid 
them,  but  they  were  unabh 
pay  it,  whereupon,  in  1860, 
mortgagee's  representatives  i 
a  bill  to  have  the  mortgif 
residuary  real  estate  applies 
payment  of  his  debts,  so  fiir 
would  extend,  and  to  compel 
legatees  and  annuitant  to  ref 
The  residuary  devisees  bad  n 
gaged  their  «•  portions,  shares 
interests  as  residuary  legatees 
executors  of  and  in  the  moni< 
arise  from  the  sale  of"  the  tc 
tor's  residuary  real  and  pers 
estates : — Held — 

1.  That  the  lapse  of  time 
intervening  circumstances  we 
sufficient  answer  to  the  suit,  s( 
as  it  sought  to  call  on  the  lega 
and  mortgagees  to  refund. 

2.  That  the  mortgage  mad 
the  residuary  devisees  was  sul 
to  the  payment  of  the  testa 
debts.     Ridgway  v.  Newstead 

Page 

LANDLORD  AND  TENAJ 
See  Injunction. 
Lease. 

LAST  EXAMINATION, 
See  Bankhupt. 
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LEASE. 

Coal  and  ironworks  were  demised, 
together  with  lands,  and  mines 
under  other  lands  not  included  in 
the  demise,  with  liberty  to  the 
lessees  to  make  and  "use  roads 
and  ways"  over  any  of  the  lands, 
and  to  do  all  such  other  acts  upon 
the  lands  as  should  be  necessary 
for  the  purposes  of  the  works,  and 
the  lessees  covenanted  to  uphold 
and  keep  in  good  repair  the  furnaces 
and  other  works,  houses  and  other 
buildings  then  standing  and  which 
during  the  term  should  be  erected 
and  built  on  the  demised  land  and 
all  other  the  demised  premises, 
and  at  the  expiration  of  the  term 
to  deliver  up  the  property  and 
"all  ways  and  roads  in,  upon  or 
under  the  same  lands"  in  such 
good  order  that  the  works  might 
be  continued  by  the  lessor.  Held, 
that  this  covenant  did  not  extend 
to  trams  fastened  to  sleepers  not 
affixed  to  the  freehold,  which  the 
tenant  had  placed  upon  roads  for 
the  purpose  of  using  them  as  tram- 
ways, and  that  the  landlord  there- 
fore was  not  entitled  to  an  injunc- 
tion to  restrain  the  tenant  from 
disposing  of  them  during  the  term. 
Duke  of  Beaufort  v.  Bates, 

Page  381 
See  Injunction. 

Partnership. 

Settled  Estates  Act. 

Vendor  and  Purchaser. 

LEGACY. 

J .  A  bequest  of  the  sum  of  2,000/. 
Long   Annuities   standing  in  the 


name  of  the  testatrix,  who  had 
only  300/.  of  that  stock,  held  to  be 
specific  and  not  demonstrative,  and 
to  fail  as  to  the  deficiency.  Gof' 
don  V.  Duff,  In  re  Ward.  Page  662 
2.  A  person  who  was  a  shareholder 
in  and  manager  of  a  company,  be- 
queathed some  of  his  shares  spe- 
cifically to  several  persons  abso- 
lutely, and  gave  the  residue  of  his 
property  to  tenants  for  life,  with 
remainders  over.  Ader  his  death 
it  was  discovered  that  large  sums 
were  due  from  him  as  manager  to 
the  company,  and  a  compromise 
was  entered  into  with  the  sanction 
of  the  Court,  by  which  his  estate 
was  to  pay  the  company  320,000/., 
a  considerable  part  of  which  was 
attributable  to  interest  accrued 
during  the  testator's  life  on  the 
sums  due  from  him.  Immediately 
after  the  payment  the  company 
disposed  of  this  sum  by  declaring 
a  bonus  on  its  shares. 

Held,  that  the  whole  of  the 
bonus  on  the  shares  specifically 
bequeathed  belonged  to  the  spe- 
cific legatees. 

Held  also,  that,  as  between  the 
tenants  for  life  and  remaindermen, 
the  whole  of  the  bonus  on  those 
shares  which  formed  part  of  the 
residue,  belonged  to  (he  tenants  for 
life  as  income. 

Figures  used  by  a  testator  in  a 
hotch-pot  clause,  held  to  be  merely 
used  for  the  sake  of  giving  an  ex- 
ample to  explain  what  the  testator 
understood  by  hotch-pot.  Mac- 
laren  v.  Stainton.  202 

See  Laches. 
Will. 
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LEGAL  ESTATE. 
See  Vendor  and  Pdrchasbb,  S. 

LETTERS  PATENT. 
See  Patent. 

LEVEL. 
See  Railway. 

LIEN. 
See  Marshalling. 

LIMITATIONS. 
See  Stamp. 

Statute  of  Limitations. 

LORD. 

See  Copthold. 

LUNACY. 

1.  The  wife  of  a  lunatic  was  the  sole 
surviving  trustee  of  a  sum  of  stock. 
An  order  was  made  appointing 
new  trustees  in  the  place  of  the 
married  woman  and  the  deceased 
trustees^  and  vesting  in  the  new 
trustees  the  right  to  transfer  the 
stock.  In  re  Thomas  Woodf  In 
the  Matter  of  the  Trusts  of  the  Will 
of  George  Story.  Page  1 25 

2.  Where  a  Defendant  is  of  unsound 
mind,  not  found  so  hy  inquisition, 
and  the  Plaintiff  applies  for  the 
appointment  of  a  guardian  ad  litem, 
the  practice  is  to  appoint  the  soli- 
citor to  the  suitors*  fund;  but  if 
the  application  be  made  by  the 
family  of  the  Defendant,  this 
practice  does  not  prevail,  and  any 
suitable  person  may  be  appointed. 
Charlton  v.  West.  156 

3.  There  is  no  jurisdiction  in  lunacy 
to  confirm  a  report  made  after  the 


lunatic's  death  approving 
arrangement  entered  into 
committee  in  his  lifetime.  ^ 
if  the  report  had  been  n 
the  lunatic's  lifetime,  it 
have  been  confirmed  af 
death,  qu^sere.  In  the  M 
JFay.  Pi 

See  MoRTOAOE,  2. 


MACHINERY. 
See  FixTu&Bs. 

MANOR. 
See  Copyhold. 

MARRIED  WOMAI 
See  Husband  and  Wnr 
Lunacy,  1. 

MARSHALLING. 

The  Plaintiffs,  who  were 
spinners,  employed  a  con 
agent  to  sell  their  goods, 
course  of  business  was 
agent  to  obtain  the  assen 
Plaintiffs  to  each  sale.  Tl 
transmitted  to  the  Plaint 
particulars  of  certain  sale 
he  represented  as  bavin 
made  to  specified  purchas 
afterwards  rendered  accoi 
biting  himself  with  the  pi 
monies,  but  not  paying  the 
He  afterwards  made  an  ; 
ment  with  his  creditors, 
appeared  that  his  represc 
as  to  his  disposal  of  tb 
were  untrue^  and  that  h< 
fact  consigned  the  goods 
as  and  with  goods  of  his 
factors  in  /lufta,  and  that 
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count  had  been  settled  between 
him  and  the  factors  on  the  footing 
of  debiting  each  cargo  only  with 
the  advances  and  charges  made  in 
respect  of  that  cargo,  but  that  on 
the  whole  account  there  was  a 
balance  coming  from  the  factor : — 
Held--- 

1 .  That  the  Plaintiffs  were  en- 
titled to  have  the  proceeds  marshal- 
led, and  the  advances  and  charges 
thrown  entirely  on  the  agent's 
own  goods. 

2.  That  this  right  was  not  ex- 
cluded by  the  settlement  of  ac- 
counts between  the  Plaintiffs  and 
the  agent,  or  by  the  former  having 
had  upon  the  agent's  books  the 
means  of  discovering  the  fraud 
before  a  meeting  took  place  of 
his  creditors,  at  which  the  Plaintiffs 
attended,  and  at  which  a  deed  of 
arrangement  was  agreed  to,  but  at 
which  neither  the  fraud,  nor  the 
claim  founded  on  it,  was  brought 
forward.  *'  Means  of  knowledge  " 
to  affect  a  person  with  constructive 
notice  must  be  such  as  a  prudent 
man  might  be"  expected  to  avail 
himself  of. 

3.  That  the  right  was  not  ex- 
cluded by  the  mode  in  which  the 
factors  had  rendered  their  accounts 
to  the  agent,  or  by  their  not  having 
themselves  set  up  any  claim  to 
marshall  the  proceeds  of  the  con- 
signments. 

4.  Tliat  the  enforcement  of  this 
right  did  not  preclude  the  Plaintiffs 
from  proving  under  the  deed  of 
arrangement  for  the  deficiency. 
Broadbent  v.  Barlow.       Page  570 


METROPOLIS  MANAGE- 
MENT ACTS. 
See  Church  Buildimo  Acts. 

MIDDLESEX. 
See  Judgment. 

MINES. 
See  Evidence. 

MISTAKE. 
See  Rectification. 

MORTGAGE. 

On  a  suit  instituted  by  the  assignees 
of  a  bankrupt  mortgagor  for  pay- 
ment of  the  surplus  of  the  pro- 
ceeds of  the  mortgaged  property 
which  had  been  sold  by  transferees 
of  the  mortgage  : — Held,  that  the 
transferees  were  entitled  to  tack 
a  debt  insufficiently  secured  by  a 
previous  mortgage  of  other  pro- 
perty made  to  them  directly,  al- 
though they  took  the  transfer 
after  and  without  notice  of  the 
bankruptcy.     Seiby  v.  Pomfret, 

Page  595 

2.  Real  estate  subject  to  a  mortgage 
descended  upon  a  lunatic.  By  an 
order  made  in  the  lunacy  the  mort- 
gage was  paid  off  out  of  the 
lunatic's  personal  estate,  without 
prejudice  to  the  question  how  it 
should  unltimately  be  borne.  The 
lunatic  afterwards  died  intestate. 
Held,  that  the  amount  ought  to  be 
raised  out  of  the  real  estate  and 
paid  to  the  administratrix  as  per- 
sonalty.  In  the  Matter  ofLeemmg. 

43 
See  Laches. 
Fixtures. 
Ship. 
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NECESSARIES. 

See  Husband  and  Wife. 

NEPHEWS. 

See  Will,  5. 

NEXT  FRIEND. 
See  Infant. 

NEXT  OF  KIN. 

See  Will,  2. 

NOTICE. 

See  Judgment. 
Marshalling. 
Vendor  and  Purchaser. 


OFFICIAL  MANAGER. 

See  Chambers. 

OPTION. 

See  Demurrer. 


PAROL. 

See  Husband  and  Wife. 

PARTIES. 
To  a  bill  seeking  a  declaration  that 
a  purchase  by  a  solicitor  for  an 
annuity  charged  on  his  client's 
estate  was  made  with  the  client's 
money,  or  that  the  client  was  en- 
titled to  the  benefit  of  the  purchase 
and  for  consequential  relief,  regis- 
tered judgment  creditors  of  the 
client  were  held  on  a  plea  not  to  be 
necessary  parties,  although  part  of 


the  relief  sought  by  the  bill 
not  be  obtained  in  their  all 
Fordv.  Tennant.  Pa| 

PARTNERSHIP. 
1.  There  is  no  rule  that  where 
are  bought  by  partners  io 
and  are  paid  for  out  of  the 
nership  assets,  they  of  ne 
become  part  of  the  joint  ( 
nor,  on  the  other  hand,  that 
are  not  bought  for  the  purp 
the  partnership  business  \h 
not  joint  estate ;  nor  do 
form  of  the  conveyance  set 
question,  which  roust  be 
mined  witb  reference  to  i 
circumstances  of  the  case. 

One  of  two  partners  carrj 
the  business  of  leather 
bought  lands  for  the  purp 
erecting  a  residence  on  par 
and  selling  the  remainder  to 
way  company.  He  ofiered  j 
to  his  partner^  who  was  also 
ous  of  building  a  house 
town  for  his  residence.  Th 
was  accepted  and  the  pui 
money  paid  out  of  the  parti 
assets ;  but  the  conveyance 
the  partners  in  separate  un 
each  of  which  was  conve 
the  usual  uses  to  bar  dower 
partners  at  their  individu 
pense  built  houses  upon  port 
the  land  set  apart  for  the  pi 
but  the  other  expenses  rela 
the  land  were  paid  out  of  th 
nership  assets  : — Held,  th 
whole  of  the  land  constitute 
estate. 

The  Commissioner  bavin 
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that  part  of  the  land  was  joint  and 
part  separate  estate,  there  was  an 
appeal  as  regards  the  latter  part 
within  time^  and  then  another  ap- 
peal as  to  the  former  part  after  the 
statutory  time: — Held^  that  the 
second  appeal  was  a  cross  appeal^ 
and  that  a  cross  appeal  may 
be  entered  after  the  statutory 
time  if  the  original  appeal  is  in 
time.  Bank  of  England's  Case. 
Ex  parte  McKenna.  In  re  Lau* 
rence.  Page  645 

2.  Slight  circumstances  are  sufficient 
to  prove  a  contract  between  credi- 
tors of  a  dissolved  firm  and  con- 
tinuing partners,  that  the  debts  due 
from  the  former  shall  become  debts 
due  from  the  latter.  Therefore 
where  a  new  firm,  consisting  of 
two  of  the  partners  of  a  dissolved 
firm  of  three,  sent  a  circular  to  the 
creditors  of  the  three  stating  that 
the  debts  of  the  three  would  be 
paid  by  the  two^  and  creditors  of 
the  three  sent  to  the  two  accounts, 
debiting  them  with  debts  due  from 
the  three : — Held,  that  the  credi- 
tors were  entitled  to  prove  not 
only  these,  but  the  other  debts  of 
the  three  against  the  two.  Ex 
parte  Chaninel,  752 

S,  A  partner  in  a  firm  deposited  with 
the  bankers  of  the  firm^  who  were 
also  his  private  bankers,  the  certi- 
ficates of  some  railway  shares 
which  he  had  purchased  in  his  own 
name,  with  a  memorandum  to  the 
effect  that  the  object  of  the  de- 
posit was  to  secure  a  sum  of 
money  therein  described  to  be 
then  due  from  the  partner  to  the 
bankers,  and  any  future  sums  in 


which  he  might  become  indebted  to 
them.  The  firm,  as  between  them- 
selves and  the  partner,  adopted 
the  purchase  of  the  shares,  and 
from  time  to  time  made  payments 
on  account  of  the  sum  which  was 
by  the  memorandum  expressed  to 
be  due  from  the  partner.  The 
moneys  advanced  upon  the  secu- 
rity were  employed  for  the  pur- 
poses of  the  firm  : — Held,  that  on 
the  firm  becoming  bankrupts,  and 
the  banker  discovering  the  above 
state  of  circumstances,  it  did  not, 
nor  did  the  general  lien  of  the 
bankers,  entitle  them  to  hold  the 
shares  as  a  security  for  the  balance 
due  from  the  firm.  City  Bank 
Case.  Ex  parte  McKenna.  Re 
Laurence.  Page  629 

PATENT. 

Where  a  person  objecting  to  the 
grant  of  letters-patent  for  an  in- 
vention, had  not  seen  any  notice 
of  the  application  for  the  letters- 
patent  till  after  the  sealing  of  the 
warrant  for  sealing  them  : — Held^ 
that  he  was  entitled  to  oppose 
before  the  Lord  Chancellor,  and 
the  matter  was  referred  back  to 
the  Attorney-General.  In  tkt 
Matter  ofBrennard^s  Patent, 
See  Account.  695 

PAYMENT. 

See  Evidence. 

PAYMENT  OUT  OF  COURT. 
See  Railway  Company. 

PIRACY. 

See  Injunction. 
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PLEA. 

Although  a  demurrer  for  want  of 
equity  to  one  hill  may  be  a  good 
plea  to  another  bill,  yet  where  the 
PlaintiflTs  title  to  relief  depends 
not  on  the  construction  of  an  in- 
strument but  on  facts  and  circum- 
stances, if  the  allegations  in  the 
two  bills  are  different,  such  a  plea 
cannot  be  sustained.  Marchioness 
of  Londonderry  v.  Baker. 

Page  701 

POWER  OF  SALE. 
See  Vendor  and  Purchaser. 


PRACTICE. 

1.  After  a  decree  for  administration 
of  a  testator's  estate  had  been 
made  at  the  suit  of  a  mortgagee  of 
the  share  of  one  of  the  residuary 
legatees,  the  same  residuary  lega- 
tee made  another  mortgage  of  his 
share  by  a  deed,  in  which  the 
Plaintiff  concurred,  and  by  which 
it  was  agreed  that  the  two  incum- 
brances should  rank  pari  passu. 
An  order  on  further  consideration 
was  then  made,  without  bringing 
the  new  incumbrancer  before  the 
Court: — Held,  that  he  might  be 
brought  before  the  Court  by  sup- 
plemental order,  under  15  &  16 
Fid.  c.  86,  s.  52,  without  a  sup- 
plemental  bill.  Freeman  v.  Pen- 
nington, 295 

2.  Certificate  of  counsel  for  rehear- 
ing allowed  to  be  signed  by  one 
counsel  only.  Knowles  v.  Green- 
hill.  Heath  v.  Greenhill. 

712 
See  Chambers. 


See  Copyhold. 
Documents. 
Interpleader. 

PRE-EMPTION. 
See  Demurrer. 

PREMISES. 
See  Will,  8. 

PRESUMPTION. 
See  Eyidence. 

PRIORITY. 
See  Judgment. 

PRIVILEGE. 
See  Bankrupt. 

PRODUCTION. 
See  Documents. 

PROOF. 
Where  a  debt,  which  has  been  | 
against  a  firm    in    this    co 
was   subsequently  proved » 
a  concordata  in  a  foreign  co 
against  another  firm,  consist 
some  of  the  members  of  the 
lish  firm: — Held,  that  the 
ought  not  to  order  the  divi 
received  on  the  latter  proof 
refunded.    Ex  parte  Mellor, 
Pag 
See  Marshalling. 

PROTECTION. 
See  Bankruptcy. 


RAILWAY  ACT. 
1.  Where  a  special  railway  ac 
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vided  that  the  line  should  be  made 
according  to  the  levels  shown  on 
the  deposited  plans,  and  that  it 
should  be  lawful  for  the  company 
to  carry  the  line  across  a  specified 
street  on  the  level  of  the  street : 
— Held,  that  the  latter  provision 
was  not  obligatory,  and  did  not 
prevent  the  company  from  carry- 
ing their  line  across  the  street 
according  to  the  provisions  of  the 
general  act.  The  Warden  and  As- 
sistants of  the  Harbour  of  Dover 
V.  The  London  Chatham  and  Dover 
Railway  Company,  Page  559 

2.  By  a  clause  in  a  railway  act, 
after  reciting  to  the  effect  that  the 
proposed  line  skirted  the  sea  and 
would  obstruct  the  traffic  between 
the  sea  and  the  lands  on  its  shore, 
and  so  deprive  the  lands  of  their 
natural  advantages  of  position  as 
respected  the  sea,  and  that  the 
lands  abounded  with  minerals, 
which  in  some  cases  belonged  to 
persons  not  owners  of  the  surface, 
and  were  well  situated  for  manu- 
factories and  other  purposes  of 
commerce^  and  that  it  was  desir- 
able to  give  facih'ties  of  access 
between  the  lands  and  tlie  sea,  and 
from  the  sea  and  the  lands  on  the 
seaward  side  of  the  line  to  parts 
inland :  it  was  enacted  to  the  effect 
that  the  owners  or  occupiers  of 
any  lands,  manufactories  or  mines, 
lying  near  or  adjoining  the  rail- 
way, and  in  parts  adjacent,  might 
at  any  time  make  any  railways 
across  the  railway  (not  crossing  it 
on  a  level)  and  use  them  *'  for  the 
benefit  of  themselves  and  of  all 


and  every  other  person  and  per- 
sons to  whom  they  or  any  of  them 
may  from  time  to  time  give  leave, 
and  in  such  way  and  for  such  pur- 
poses as  they  or  any  of  them  may 
require."  A  neighbouring  land- 
owner proposed  to  construct  a 
railway  on  his  own  land  and  to 
carry  it  under  the  company's  rail- 
way, and  to  use  it  as  a  public  rail- 
way for  general  traffic : — Held,  that 
he  was  entitled  so  to  do,  and  that 
the  clause  in  the  act  did  not  re- 
strict the  use  of  the  cross  railway 
to  purposes  connected  with  the 
more  convenient  enjoyment  of  the 
neighbouring  lands.  Hughes  v. 
The  Chester  and  Holyhead  Railway 
Company.  Page  852 

8.  When  a  deposit  has  been  paid  into 
Court  under  the  standing  orders 
of  parliament  in  respect  of  several 
undertakings  comprised  in  one 
bill,  and  the  bill  is  subsequently 
withdrawn  as  to  some  only  of  the 
undertakings,  the  promoters  can- 
not, upon  certificate  of  such  with- 
drawaly  procure  at  once  the  pay- 
ment out  of  Court  of  so  much  of 
the  deposit  as  is  attributable  to 
the  abandoned  undertakings.  In 
the  flatter  of  the  Aheryslwith  and 
Welch  Coast  Railways.  201 

RECEIPT. 

See  Evidence. 

RECEIVER. 

See  Copyhold. 

RECTIFICATION. 
Prior  to  an  agreement  for  a  resettle- 
ment of  lands,  they  stood  limited, 
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subject  to  certain  powers  vested 
in  the  Plaintiff,  and  certain  charges 
for  the  Plaintiff's  own  benefit,  and 
for  the  jointure  of  the  Plaintiff's 
wife,  and  for  portions  of  his 
younger  children,  to  the  Plaintiff 
for  life,  with  remainder  to  his  only 
son  in  tail  male,  with  remainder  to 
trustees  for  1,500  years  in  trust, 
in  the  event  of  failure  of  male  issue 
of  the  Plaintiff,  to  raise  a  sum  of 
lOOyOOO/.  for  additional  portions 
of  the  Plaintiff's  daughters. 

In  contemplation  of  the  mar- 
riage of  a  son  of  the  Plaintiff's  son, 
the  Plaintiff  and  his  son  entered 
into  the  arrangement  for  resettle- 
ment! whereby  it  was  agreed  that 
the  Plaintiff's  son  should  disentail 
the  reversion,  and  limit  the  estates 
afler  the  Plaintiff's  decease,  sub- 
ject to  his  life  interest  and  powers, 
and  to  the  exercise  thereof,  and 
all  subsisting  charges,  to  such 
uses  as  the  Plaintiff  and  his 
son  should  appoint,  and  that 
the  Plaintiff  and  his  son  should 
then  appoint  the  lands  in  re- 
mainder, and  subject  as  aforesaid 
to  the  use  of  the  Plaintiff's  son  for 
life,  with  remainder  to  the  Plain- 
tiff's first  and  other  sons  succes- 
sively in  tail  male,  with  remainder 
to  a  nephew  of  the  Plaintiff  and 
certain  other  nephews  successively 
for  their  lives,  with  remainder  to 
the  first  and  other  sons  succes- 
sively in  tail,  with  remainders  over. 
A  deed  of  resettlement  was  made  in 
pursuance  of  this  agreement,  and 
thereby  the  lands  were  appointed 
after  the  Plaintiffs    death,  and 


subject  to  his  life  esUte  and  t 
powers  thereto  annexed,  an 
the  jointure  and  any  other  cl 
upon  the  estates  to  which 
Plaintiff  might  be  entitled,  t 
use  of  the  Plaintiff's  son  foi 
with  remainder  to  his  first 
other  sons  successively  in 
male,  with  remainder  to  the  F 
tiff's  nephews  isuccessively, 
remainder  over.  The  Plain  tifil 
his  solicitor  deposed  that  nei 
of  them  intended  by  the  propc 
or  settlements  to  displace 
term  of  1,500  years  or  the  j 
tions  of  100,000/.  thereby  secu 
except  so  far  as  was  necessary 
the  benefit  of  the  Plaintiff's 
and  his  issue,  but  it  did  not  apf 
that  any  discussion  took  place 
the  subject,  or  that  it  was  u 
tioned :— HcWjJnot  a  case  for 
forming  the  resettlement.  Ei 
V.  Elrve8.  Page 

REFERENCE. 
See  Award. 

REFORMING. 
See  Rectification. 

REFUNDING. 
Two  firms,  one  composed  of  //. 
5.,  the  other  of -^.,  JB.  and 
carried  on   business  at  Liveri 
and  Pemambuco  respectively. 
English    adjudication    of    ba 
ruptcy  was  made  against  A. 
C,  and  the  holder  of  a  bill  dn 
by  A.,  B.  and  C.  on  A.  and 
proved   under  it  and  receive 
dividend.    Afterwards  A.^  B, 
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C  failed  in  Pernamhuco^  and  the 
same  creditor  proved  and  received 
dividends  on  his  bill  under  that 
liquidation:— ff^/(/,^ that  he  ought 
not  to  receive  any  further  English 
dividend  without  refunding  the 
Brazilian  dividends^  but  could  not 
be  ordered  to  refund  the  English 
dividend  already  received.  Ex 
'parte  Mellor,  Page  760 

See  Laches. 

REGISTRY. 
See  Jddqment. 

REINVESTMENT. 
See  Defence  of  Realm  Act. 

RELATIONS. 

See  Will,  2. 

RELEASE. 
See  Creditors'  Deed. 

REMAINDER. 

See  Leqact. 
Will,  6. 

REPAIR. 
See  Lease. 

REPURCHASE. 
See  Demurrer. 

RESCINDING. 

See  Reversion. 

RES  JUDICATA. 

See  Dismissal. 

Plea. 


REVERSION. 

The  vendor  of  a  contingent  rever- 
sionary interest  in  Bank  Stock  and 
real  estate,  at  a  price  calculated  by 
the  purchaser  upon  statements  of 
the  value  of  the  real  estate  made 
by  the  offer  to  sell,  having  filed 
his  bill  to  set  aside  the  sale  as 
being  made  at  an  undervalue: — 
Held,  that  although  as  a  general 
rule  the  onus  lies  on  the  purchaser 
of  a  reversion  to  show  that  he  gave 
a  fair  value,  yet  where  the  vendor 
has  stated  in  his  proposals  the 
value  of  the  corpus  of  the  pro- 
perty, it  lies  upon  the  vendor  to 
allege  and  prove  that  the  value 
was  understated. 

Per  the  Lord  Justice  Turner, 
semble,  a  sale  of  a  reversion  at  a 
price  calculated  according  to  tables 
in  common  use  cannot  be  set  aside 
merely  on  the  ground  that  another 
set  of  tables  in  common  use  would 
give  a  higher  value. 

The  purchasers  bought  taking 
Bank  Stock  at  ftOQl.  per  cent. 
The  then  market  price  was  215/., 
and  the  average  market  price  for 
the  last  eleven  years  217.  These 
facts  were  held  not  to  be  conclu- 
sive evidence  of  purchase  at  an 
undervalue,  there  being  strong  evi- 
dence to  show  that,  in  opinion  of 
actuaries,  it  was  reasonable  in  the 
purchase  of  a  reversion  to  treat 
Bank  Stock  as  only  worth  200L 

Costs  of  selling  real  estate  are 
to  be  regarded  in  valuing  a  re- 
versionary interest  in  the  sale 
moneys.     Perfect  v.  Lane. 

Page  869 


r 
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ROYALTY. 
&r  AocovsT. 


SALE. 
See  JrmisDicTioir. 

SAVINGS  BANK. 
See  WniDix6-up  Acn,  2. 

SCOTLAND. 
See  Statute  of  LooTATioira. 

SECURITIES. 
See  Iktxstiukt. 

SECURITY  FOR  COSTS. 
A^r  Costs. 

SEQUESTRATION. 

See  Statute  of  Limitations. 

SETTING  ASIDE  DEED. 
See  Laches. 
RsvEasioK. 

SET  OFF. 
See  Trust. 

SETTLED  ESTATES  ACT. 
A  testator  iq  his  lifetime  entered  into 
contracts  for  leases  of  parts  of 
his  estate  for  building  purposes. 
The  contracts  provided  for  grant- 
ing separate  leases  of  the  houses 
when  built,  apportioning  the  whole 
ground-rent  among  some  of  them, 
and  leaving  tlie  rest  to  be  demised 
at  a  pepercorn  rent.     He  devised 


the  €StJite  in  strict  setdai 
withoat  any  power  under  « 
die  leases  could  be  granted :— J 
thml  the  act  for  facilitatiiig  k 
and  sales  of  settled  estates  c 
not  safely  be  resorted  to  for  g) 
bag  these  leases.  Cusi  y.  Af« 
Urn.  Pag 

SETTLEMENT,  EQUITY  1 
See  Husband  and  Wife. 

SHARE. 
See  Legact,  2. 

SHIP. 

The  mortgagees  of  a  ship  took  ] 
session^  and  forthwith  commei 
employing  her  in  a  haasrdous 
speculative  business.  During 
course  of  this  employment,  w 
was  throughout  a  losing  one, 
put  her  up  for  sale  under  de 
ciating  conditions,  and  no 
having  been  effected,  continue 
run  her  some  weeks  longer 
reckless  manner  till  she  was  u 
depreciated  in  value,  and  then 
her  for  a  small  sum.  V.-C.  Si 
made  a  decree  charging  the  n 
gagees  in  account  with  the  v 
of  the  ship  and  fittings  at  the 
when  they  took  possession  of 
and  placing  matters  on  the  s 
footing  as  if  they  had  bought 
at  that  time  \—Held,  by  the  1 
Chancellor  and  Lord  Justice  ATn 
Bruce^  that  this  decree  was 
rect,  dissentiente  the  Lord  Ju; 
Turner,  who  was  of  opinion 
the  proper  form  of  decree  w 
have  been   to  charge    the  n 
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gagees  with  what  the  ahip  might 
have  earned  if  chartered  in  the 
ordinary  course,  and  with  all  da- 
mage beyond  ordinary  wear  and 
tear  occasioned  by  their  employ- 
ment of  her. 

The  questions  as  to  the  right  of 
a  mortgagee  of  a  ship  to  employ 
her  considered.  Marriott  ▼•  The 
Anchor  Reversionary  Company 

Page  177 

SOLICITOR. 
The  non-delivery  of  documents  led 
by  an  insolvent  solicitor  with 
counsel  and  law  stationers,  and 
retained  by  them  for  non-payment 
of  fees  and  charges : — Held,  not  a 
breach  of  an  order  upon  the  soli- 
citor to  deh'ver  up  to  a  new  soli- 
citor all  deeds  and  documents  in 
his  possession  or  power  relating 
to  the  affairs  of  his  client  in  the 
suit.     Re  fVilliams.  104 

See  Evidence. 

Taxation. 

Trustee  Act. 

SPECIFIC  LEGACY. 
See  Legacy. 

SPECIFIC  PERFORMANCE. 
See  Jurisdiction. 

Vendor  and  Purchaser. 

STAMP. 

A  debtor  sent  to  one  of  the  persons 
beneficially  interested  under  the 
will  of  his  creditor  a  promissory 
note  insufficiently  stamped  for  the 
amount  of  the  debt,  with  a  letter 


referring  to  the  note  as  being  for 
the  money  due: — Held,  that  the 
letter  was  not  of  itself  a  sufficient 
promise  or  acknowledgment  to  ex- 
clude the  operation  of  the  Statute 
of  Limitations,  and  that  the  note 
could  not  be  received  in  evidence 
for  the  purpose  of  explaining  it, 
that  being  a  direct  and  not  a  col- 
lateral purpose. 

Leave  given,  on  an  application 
ex  parte,  to  set  down  a  petition  of 
appeal  where  the  Appellant  was 
not  a  party  to  the  cause.  Parmiter 
V.  Parmiter.  Page  461 

STATUTE  OF  FRAUDS. 
See  Husband  and  Wife,  2. 


STATUTE  OF  LIMITATIONS. 

A  sequestration  had  issued  against  a 
debtor  in  Scotland,  where  he  re« 
sided  and  carried  on  business,  and 
creditors  (also  residing  in  Scot" 
land)  proved  and  received  divi- 
dends under  the  sequestration. 
The  debtor  did  not  obtain  any 
order  of  discharge,  and  more  than 
six  years  from  the  payment  of  the 
last  dividend  he  petitioned  the 
Court  of  Bankruptcy  in  London 
for  protection,  having  in  the  mean- 
time carried  on  business  in  Eng' 
land,  and  a  proposal  for  payment 
of  a  composition  secured  by  in- 
spectorship trusts  was  assented  to 
and  confirmed  according  to  the 
provisions  of  the  Bankrupt  Law 
Consolidation  Act,  1 8i9 '.-"--Held, 
that  the  Statute  of  Limitations  was 
a  valid  objection  to  the  claim  of 
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the  Scotch  creditors  to  be  paid  a 
composition  on  the  unpaid  portion 
of  their  debt  under  the  inspector- 
ship, the  sequestration  being  held 
not  to  create  a  trust  of  subse- 
quently-acquired property  for  the 
purpose  of  taking  the  debts  prove- 
able  under  it  out  of  the  statute. 
Ex  parte  Kidd,  In  the  Matter  of 
Kidd.  Page  640 

See  StauIp. 
Trust. 

SUBSTITUTION. 
See  Will,  7. 

SUCCESSION  DUTY. 
A  capital  fund  was  formed  by  sub- 
scriptions upon  lives,  each  sub- 
scriber subscribing  upon  the  life  of 
a  nominee.  The  income  was  yearly 
to  be  divided  rateably  among  those 
subscribers  whose  nominees  were 
then  living,  and  as  soon  as  the 
number  of  nominees  was  so  far 
reduced  by  death  that  the  capital 
would  give  not  less  than  1,0001. 
for  each  share,  the  fund  was  to 
be  divided  among  the  subscribers 
wboae  nominees  were  living.  The 
capital  became  divisible  after  the 
passing  of  the  Succession  Duty 
Aeii-^HeH  that  no  succession 
duty  was  payable. 

Per  the  Lord  Justice  Twmer, 
semble,  succession  duty  would 
have  been  payable  Ixit  for  the 
saTic^  in  the  17th  scctioD  of  the 
act. 

Pte  die  Lord  Justice  Tmrmtr^ 
die  irthaectMMiKs  DOC  confined  to  : 


cases  where  the  relation  of  debtor 
and  creditor  exists  between  the 
parties,  but  extends  to  every  case 
of  a  contract  bona  6de  for  valoabie 
consideration  in  money  or  moDey's 
worth  for  the  payment  of  mooej 
or  money's  worth  after  the  datk 
of  another  person.  Oldfidd  t. 
Preston.  Page  393 

SUPPLEMENTAL  ORDER. 
See  Practice,  1. 

SURVIVOR. 
See  Wttt,  6. 


TAXATION. 

N.  acted  as  solicitor  of  /.  fron 
183S  to  1857,  nnd  daring  that 
period  received  and  paid  large 
sums  of  money  on  his  account.  la 
November,  1853,  I^.  delivered  to 
J.  his  account  current  from  1S53 
to  that  time,  and  in  it  took  credit 
fcNT  twenty-seren  bills  of  costs, 
which  he  deliTcred  at  the  same 
time.  ^.  afterwards  in  F^irwry, 
1857,  and  Jmme^  1857.  delivered 
continuations  of  his  accomits, 
taking  credit  in  tbem  lor  subse- 
quent hiUs  of  costa^  which  were 
delirered  aloiig  with  the  accounts 
in  which  they  were  indiukd. 
None  af  the  aeomnsts  were  erer  set- 
tled. In  Jmfy,  1S57,  the  rdatioo 
of  solidior  aad  rKi  m  was  deter- 

thehaadsofalinkaQlieitnr.    b 
JTarcib  1858»  the  ktt  acoMift  was 
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delivered,  with  another  hiil  of 
costs.  In  April,  1858,  J.  pre- 
sented a  petition  for  taxation 
of  all  the  bills,  showing  consider- 
able items  of  overcharge  : — Heldf 
that  a  taxation  of  all  the  bills 
ought  to  be  directed,  though  most 
of  them  had  been  delivered  more 
than  twelve  months  before  the 
petition  was  presented*  In  re 
Nicholson.  Page  93 


TENANT  FOR  LIFE. 
See  Legacy. 


TIME. 

See  Demurrer. 
Laches. 


TRAM   ROAD. 
See  Lease. 


TONTINE. 
See  Succession  Duty. 


TRUST  DEED. 
See  Creditors'  Deed. 

Statute  of  Limitations. 


TRUST. 
Setnble,  where  a  trust  is  definite 
and  clear,  a  cestui  que  trust  will 
not  be  held  to  have  sanctioned  a 
breach  of  trust  merely  on  the 
ground  that  while  his  interest  was 
reversionary  he  knew  of  the  breach 
of  trust  and  did  not  interfere. 


A  trustee  of  real  estate  devised 
his  real  estate  to  &.  T.,  subject  to 
the  payment  of  a  legacy,  so  that 
the  trust  estate  did  not  pass.  O,  7*. 
however  acted  as  trustee  i^Seld^ 
that  she  must  be  deemed  a  trustee 
upon  an  express  trusty  and  that  the 
Statute  of  Limitations  was  there- 
fore no  defence  to  a  claim  against 

her  estate  in  respect  of  a  breach  of 
trust.  » 

G.  7*.  improperly  allowed  part  of 
the  trust  fund  to  be  received  by 
B.  N.  the  tenant  for  life.  S., 
one  of  the  reversioners,  borrowed 
money  from  C,  and  mortgaged  to 
him  her  share  in  the  trust  funds. 
B.  N.  at  the  same  time  gave  C. 
a  bond  and  a  mortgage  of  other 
property  for  the  same  debt,  B,  N. 
being  a  surety  for  S.  in  this  trans- 
action. The  debt  having  been  paid 
out  of  JB.  N/s  estate  i—Held,  that 
G.  T,'s  representative  could  not 
claim  to  have  this  payment  set  off 
against  the  claim  of  S.  in  respect 
of  the  misapplied  part  of  the  trust 
fund. 

Money  was  held  in  trust  to  be 
invested  in  the  purchase  of  land, 
to  be  settled  so  that  5.,  a  married 
woman,  would  have  been  equitable 
tenant  in  tail  in  remainder.  The 
money  was  improperly  received  by 
the  tenant  for  life,  who  bought  with 
it  freeholds  and  copyholds  in  his 
own  name.  After  this  S.  and  her 
husband  joined  in  mortgaging  her 
interest  in  the  trust  funds  and  the 
lands  to  be  purchased  with  them, 
and  a  fine  was  levied  to  the  use  of 
the    mortgagee.     After  this  the 
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purchased  freeholds  aad  copyholds 
were  declared  by  decree  to  belong 
to  the  trust: — Held^  that  as  re- 
garded the  copyholds  the  security 
was  iovalid  as  against  S.,  but  good 
as  against  her  husband. 

An  estate  stood  limited,  subject 
to  a  life  estate,  to  five  persons  as 
tenants  in  common  in  tail*  with 
cross  remainders  between  them  in 
tail.  One  of  these  five  persons, 
a  married  woman,  concurred  with 
her  husband  in  a  deed  mortgaging 
her  fifth  share  and  all  other  the 
share  and  interest  to  which  she 
might  become  entitled  by  the  death 
of  any  of  the  other  tenants  in  tail 
without  issue,  and  the  deed  con- 
tained a  covenant  to  levy  a  fine  of 
the  property  expressed  to  be  con- 
veyed by  the  deed.  A  fine  was 
levied,  purporting  to  extend  only 
to  the  fifth  share.  Afterwards  one 
of  the  other  tenants  in  tail  died 
without  issue  and  without  having 
barred  his  estate  tail.  Held^  that 
there  was  an  error  in  the  fine, 
which  was  cured  by  S  &  4  IViU. 
4,  c.  74,  s.  7,  and  that  the  fine  was 
efiectual  as  to  one-fourth,  and  not 
as  to  one-fifth  only.  Life  Associa' 
tion  of  Scotland  v.  Siddal.  Cooper  v. 
Greene.  Page  58 

See  Husband  and  Wife. 
Investment. 

TRUSTEE. 
1.  C.  and  T.  were  trustees  of  a  will. 
T.  was  also  the  sole  trustee  of  a 
settlement  wholly  unconnected  with 
the  will.  T.  had  misappropriated 
a  sum  of  stock,  part  of  the  settle- 


ment fund.  The  cestuis  qa 
who  had  been  informed  1 
that  it  had  been  invested  on 
gage,  pressed  him  to  repl 
He  thereupon  induced  C. 
cur  in  transferring  into  t! 
name  of  hi  ra,  ZL,  a  like  sum  0 
part  of  the  trust  funds  on 
will,  and  executed  to  Cat 
of  a  mortgage  in  fee  for  li 
the  amount.  He  then  in 
the  cestuis  que  trust  und 
settlement  that  their  fundir 
perly  invested  in  stock  in  bi 
and  they  thereupon  placed 
tringas  upon  the  fund  whi 
been  transferred  to  him  as 
They  had  no  nodce  that  th 
did  not  arise  from  an  invi 
of  .their  own  trust  funds.  I 
wards  died  insolvent,  and 
then  discovered  that  the  m 
deed  was  a  forgery.  Tb( 
being  sull  in  the  name  ol 
filed  a  bill  against  the  cest 
trust  under  the  settlement 
tain  a  transfer  to  himself 
stock  on  the  ground  that 
belonged  to  the  funds  imc 
wiU. 

Held  by  the  lK)rd  Cha 
and  the  Lord  Justice  Knight 
that  however  the  case  migl 
stood  if  the  cestuis  que  trust 
the  will  had  been  the  PI 
(as  to  which  their  Lordshif 
no  opinion),  C  could  not 
to  have  the  fund  re- transfer 

Per  the  Lord  Justice  Hi 
qiuere,  whether  the  trust  io 
of  the  persons  entitled  imd 
will  could  be  defeated  wb: 
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stock  remained  standing  in  T,^s 
name  and  he  continued  to  be  a 
trustee  of  the  will;  and  qtuere, 
whether  C,  in  his  character  of 
trustee,  was  not  entitled  to  main- 
tain a  suit  to  have  this  trust  en- 
forced, though  he  had  been  guilty 
of  a  breach  of  trust  in  concurring 
in  the  transfer  to  7*.  Case  v. 
James.  Page  256 

2.  Where  a  trust  deed,  for  the  bene- 
fit of  creditors,  is  avoided  by  a 
bankruptcy,  the  Court  of  Bank- 
ruptcy may  allow  the  trustees* 
costs  out  of  the  estate.  Ex  parte 
Tomlinson.  745 

See  Laches. 
Lunacy,  1. 

TRUSTEE  ACT. 

The  cestuis  que  trust  under  a  deed, 
the  trustee  of  which  was  a  soli- 
citor, presented  a  petition  in  the 
matter  of  the  solicitor  and  in  the 
matter  of  the  Trustee  Act,  alleg- 
ing that  the  trustee  had  taken  the 
benefit  of  the  Insolvent  Acts,  had 
repudiated  the  trusts,  refused  to 
discharge  his  duties  as  trustee  and 
otherwise  misconducted  himself  in 
the  trusts,  and  praying  the  ap- 
pointment of  a  new  trustee  in  his 
place  and  a  vesting  order.  The 
trustee  denied  or  offered  explana- 
tions of  the  various  imputations 
against  him,  claimed  a  balance  to 
be  due  to  him,  and  objected  to 
being  removed  from  the  trustee- 
ship. An  order  was  made  by  the 
Vice-Chancellor  according  to  the 
prayer  of  the  petition. 

Vol.  III.— 5. 


Held,  on  appeal,  that  the  8Snd 
section  of  the  Trustee  Act  does  not 
give  the  Court  jurisdiction  under 
the  act  to  displace  a  trustee  who 
is  desirous  of  continuing  in  the 
trust. 

Held,  also,  that  the  trustee  could 
not,, under  the  summary  jurisdic- 
tion of  the  Court  over  solicitors, 
be  removed  from  the  trust  for  acts 
done  by  him,  not  in  the  character 
of  solicitor  or  in  any  relation  im- 
mediately arising  out  of  that  cha- 
racter, but  in  the  character  of 
trustee,  and  that  the  order  could 
not  be  sustained.  In  re  Blanchard, 
In  the  Matter  of  the  Trusts  of  Le- 
Doulcet's  Mortgage  Deed* 

Page  131 


UNDERTAKING. 
See  Damages,  2. 


UNDUE  INFLUENCE. 
See  Laches. 


UNDERVALUE. 

See  Reversion. 

UNSOUND  MIND. 
See  Lunacy. 


VALUATION. 
See  Damages,  1 . 
3  K  D.P.J. 
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VENDOR  AND  PURCHASER. 

I .  An  estate  was  put  up  for  sale  by 
a  particular  describing  it  as  '*  now 
or  late  in  the  several  occupations 
of  H.  R,  and  others,"  and  by  one 
of  the  conditions,  it  was  provided, 
that  on  completion,  the  purchaser 
should  be  "  let  into  the  receipt  of 
the  rents  and  profits."  Some 
parts  of  the  property  were  subject 
to  leases  for  lives  at  a  low  rent. 
Heldf  that  a  purchaser,  who  en- 
tered into  the  contract  without 
knowing  of  the  existence  of  such 
leases,  could  not  be  compelled  to 
take  the  title  without  compensa- 
tion. 

A  claim  for  specific  performance 
raising  no  question  of  notice  or 
waiver  having  been  filed  by  the 
vendor,  and  a  reference  as  to  title 
in  the  common  form  having  been 
made,  the  order  directing  which 
was  not  appealed  from  : — Held^  by 
the  Lord  Justice  Knight  Bruce^ 
that  proof  of  notice  to  the  pur- 
chaser of  the  existence  of  the 
leases  for  lives  when  he  entered 
into  his  contract,  and  proof  of  sub- 
sequent conduct  from  which  a 
waiver  of  the  objection  might  be 
inferred,  would  not  take  away  his 
right  to  compensation. 

Per  the  Lord  Justice  Turner, 
whether  the  question  of  a  pur- 
chaser having  waived  his  right  to 
compensation  may  not  be  entered 
into  upon  further  consideration, 
though  not  raised  by  the  plead- 
ings, qtuBre,     Hughes  v.  Jones. 

Page  307 


2.  A   testator,    after    directin 
debts  to  be  paid  by  his  exe< 
gave  his  real  and  personal 
to  her  for  life,  and  \£  she 
the   rents  not  sufiicient  fo 
maintenance  and  comfort,  he 
her  full  power  to  mortgag 
real   estate  so   far  as  shoul 
needful  for  her  maintenance 
comfort.     Held^  that  the  que 
whether  the  executrix   coulc 
the   real  estate  for    paymei 
debts,  was   too  doubtful  foi 
title  to  be   forced   upon  a 
chaser.     Cook  v.  Dawson. 

Pag< 

3.  By  the  conditions  of  sale  o 
property  of  a  company  in 
course  of  being  wound  up  ii 
stipulated  that  the  purchaser  si 
accept   a    conveyance    from 
Official  Manager  under  the  po 
of  the    Winding-up    Acts, 
and  1849,  or  one  of  them, 
out  requiring  the  concurrent 
any  of  the  shareholders   or 
other  person ;  but  that,  if  the 
chaser  should  consider  the 
estate  outstanding  and  shouk 
quire  a  conveyance   thereof 
should  bear  the  expenses  oi 
taining  such  conveyance  or 
veyances  as  he  might  require 
all  other  expenses  incident  to 
ting  in  such  legal  estate.     1 
on  the  general  scope  of  the 
ditions,  that  the  purchaser  w; 
be  at  the  risk  of  getting  in 
legal  estate,  and  that  the  ve 
was   entitled    to   a  specific 
formance  on  executing  a  con 
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ance  of  the  equitable  interest  and 
undertaking,  at  the  expense  of  the 
purchaser,  to  obtain  all  such  con- 
veyances and  render  all  such 
assistance  to  the  getting  in  of  the 
legal  estate  as  the  purchaser  should 
require  and  as  the  vendor  was  able 
to  obtain  or  give.  Sheemess  Well 
or  Waterworks  Company  v.  Poison, 
Page  36 
See  Jurisdiction. 


VESTING. 
See  Lunacy,  1 . 

Will,  7. 


VESTRY. 
See  Church  Building  Acts. 


WAIVER. 
See  Vendor  and  Purchaser. 


WASTE. 

See  Evidence. 


WIFE. 
See  Husband  and  Wife. 


WILL. 
.  A  testatrix  by  her  will  directed  her 
fortune  to  be  divided  between  A, 
and  R.  K,,  appointing  trustees  for 
R,  K.  to  pay  him  half-yearly  his 
share.    By  codicil,  reciting  that  j4. 


was  dead,  she  desired  that  her  for- 
tune should  be  divided  between 
R.  K.  and  T.  K.  for  the  use  of  their 
children,  and  when  they  came  of 
age  to  be  settled  upon  them,  share 
and  share  alike.  R,  K,  survived 
the  testatrix  and  died  without  ever 
having  had  a  child.  Held^  that  the 
gifl  to  him  by  the  will  of  a  moiety 
was  absolute,  and  that  the  modifi- 
cation introduced  by  the  codicil 
affected  it  so  far  only  as  was  neces- 
sary to  give  effect  to  the  disposi- 
tion in  favour  of  his  children,  and 
that  this  disposition  having  failed, 
the  absolute  gifl  remained,  so  that 
his  personal  representatives  were 
entitled  to  his  moiety.  Norman  ▼. 
Kynaston,  Page  29 

I.  A  testator  gave  real  estate  to 
trustees  upon  trust  to  pay  a  moiety 
of  the  rents  to  his  wife  for  life, 
and  the  other  moiety  for  the  main- 
tenance of  his  daughter,  and  afler 
the  wife's  death  he  gave  all  the 
estate  to  his  daughter  in  fee,  pro- 
vided that  if  the  daughter  should 
die  without  lawful  issue,  the  wife 
her  surviving,  then  he  gave  the 
estate  to  his  wife  for  life,  and  after 
her  death  "  to  my  relations,  share 
and  share  alike.*'  He  died  almost 
immediately  afler  making  his  will, 
and  his  daughter  was  his  only  child. 
She  died  without  issue  in  the  life- 
time of  the  wife. 

Held,  that  *' relations"  meant 
next  of  kin,  and  that  the  period 
of  ascertaining  them  was  not  to  be 
postponed  till  the  death  of  the 
widow ;  but  whether  they  were 
3K2 
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to  be  aseertained  mt  the  death  of 
the  testator  or  of  the  daughter^ 
qii4tre. 

Per  the  Lord  Chancellor,  the 
death  of  the  daughter  was  the  pe- 
riod for  ascertaining  them.  Leej 
▼.  Massey.  Page  113 

.  A  testator  gave  his  residuary  real 
and  personal  estate  upon  trust  out 
of  the  income  to  pay  an  annuity  to 
his  widow  for  life,  and  after  her 
death  he  directed  that  the  trustees 
should  hold  the  proceeds  of  the 
trust  property  in  trust  to  divide 
them  among  bis  children  on  their 
attaining  twenty-one  (**with  full 
power  of  maintenance  and  advance- 
ment*' in  the  meantime)  and  the 
issue  of  such  children  if  deadyand  in 
case  there  should  be  no  child  of  the 
testator  living  at  his  death,  upon 
trust  for  such  persons  who  **  at  the 
failure  or  determination  of  the  pre- 
ceding trusts "  would  be  entitled 
under  the  Statute  of  Distributions 
as  his  next  of  kin  to  the  trust 
estate  if  he  had  "  then  died  pos- 
sessed thereof  intestate  and  with- 
out leaving  any  wife"  him  sur- 
viving. Held,  that  the  sole  next 
of  kin  living  at  the  time  of  the 
testator's  own  death  was  the  person 
entitled  under  the  ultimate  be- 
quest.    Fletcher  v.  Fletcher. 

775 

.  A  will  directed  that  all  legacies 
should  be  paid  within  six  months 
after  the  testator's  death.  By  a 
codicily  executed  on  the  day  of  the 
testator's  death,  after  giving  500/. 
a  piece  to  five  of  the  grandchildren 
of  his  brothers  by  name,  he  be- 


queathed 500L  to  legitMs 
described  :  '*  each  child  dm 
be  bom  to  either  of  the  ch 
of  either  of  my  brotben,  ki 
begotten.*'  HeU,  that  of  the 
dren  of  the  brothers'  A 
neither  those  bom  at  die 
of  the  codicil  nor  those  bq 
after  the  testator's  death  wa 
tided,  but  only  children  en  ft 
leur  nitres  at  the  date  of  tl 
dicil  aod  of  the  testator's  < 
Tomnsemd  v.  Early.  P 

5.  A  bequest  in  trust  for  Um 
tator*s  nephews  and  nieces 
both  sides**  held  to  extend  ta 
dren  of  his  wife's  brodien 
sisters.     FrogUy  v.  PAi%f. 

6.  A  testator  devised  real  esta 
his  four  granddaughters  for 
respective  lives  in  equal  si 
**  remainder  in  four  equal  % 
to  the  use  oi  the  children  c 
said  four  granddaughters  so 
heirs  of  their  bodies,  such  chi 
of  my  said  granddaughters  i 
their  mother's  share  as  tenai 
common  in  tail,  remainder  i 
survivors  or  survivor  of  sodi 
dren  and  the  issue  of  their,  I 
his  body  in  tail,  and  in  defa 
issue  of  my  said  granddaog 
I  give  the  same  estate  to  I 
&c."  Three  of  the  four  g 
daughters  died  unmarried, 
fourth  married  and  had  a  soi 
Plaintiff)  and  a  daughter 
Defendant)  :—/^^/a^  that  hi 
and  daughter  became  cntiil 
the  whole  estate  in  moieti 
tenants  in  common  in  tail. 

Per  the   Lord    Justice   7 
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the  limitations  to  <*the  survivors 
or  survivor  of  such  children"  only 
created  cross-remainders  as  be- 
tween children  of  a  granddaughter 
taking  their  mother's  share,  but  by 
reason  of  the  ultimate  gift  over 
cross- remainders  in  tail  as  to  the 
entire  fourths  were  to  be  implied 
between  the  children  of  the  grand- 
children, the  previous  express 
limitation  of  cross-remainders  not 
being  a  conclusive  reason  against 
such  implication.  Atkinson  v. 
Barton.  ^  Page  S39 

7.  A  testator  gave  a  fund  to  his  wife 
for  life,  and  after  her  death  to  his 
seven  sons  and  daughters,  or  such 
of  them  as  should  be  living  at  the 
death  of  his  wife,  and  the  issue  of 
such  of  them  as  should  be  then 
dead  leaving  issue,  share  and  share 
alike,  the  issue  not  to  take  larger 
shares  among  them  than  their  re- 
spective parents  would  have  been 
entitled  to  if  living.  One  of  the 
testator's  sons  who  survived  him 
died  in  the  lifetime  of  the  widow, 
leaving  a  child,  who  afterwards 
also  died  in  the  lifetime  of  the 
widow: — Heldf  by  the  Lord  Justice 
Turner f  affirming  the  decision  of 
the  Vice-Chancellor  Stuart,  that 
the  child  took  a  vested  interest, 
and  that  her  representative  was 
entitled  to  a  share  of  the  fund. 
In  re  PelFs  2\usts.  «91 

8.  A  testator  empowered  his  trustees, 
out  of  the  funds  from  time  to  time 
coming  to  their  bands  under  the 
trusts  thereinbefore  contained,  to 
expend    such    sums    or    sum   of 


money  as  they  should  deem  expe- 
dient in  the  repairs  and  improve- 
ments and  insurance  against  fire 
of  any  of  the  messuages  and  other 
buildings,  lands  and  hereditaments 
hereby  devised,  and,  if  they  should 
think  proper,  to  permit  the  person 
who  might,  under  the  trusts,  be 
entitled  to  a  life  or  other  greater 
estate  in  the  respective  portions 
of  the  estates  to  occupy  "  the  man- 
sion-house, gardens  and  premises,*' 
without  paying  any  rent  or  com- 
pensation for  the  same,  and  with- 
out such  person  being  obliged  at 
his  expense  to  keep  the  same  in 
repair,  or  being  at  any  other  ex- 
pense than  paying  the  rates  and 
taxes ; — Held,  upon  the  context  of 
the  will,  and  having  regard  to  sur- 
rounding circumstances,  that  the 
tenant  for  life  was  entitled  under 
this  trust  to  occupy  a  park  sur- 
rounding the  mansion,  and  to  have 
the  vineries  and  forcing  pits  kept 
in  repair,  and  the  gardens  kept 
stocked  with  plants,  shrubs  and 
trees,  at  the  expense  of  the  trust 
estate.  Lethbridge  v.  Lethbridge, 
Page  523 

9.  A  legacy  "  to  my  friend  J.  8.,  of 
M.,  banker's  clerk  and  one  of  the 
executors  of  this  ray  will/'  heid 
not  conditional  on  the  acceptance 
of  the  office  of  executor.  In  re 
Denhy.  S50 

10.  A  testator  gave  the  income  of 
his  residuary  estate  of  his  wife  for 
life  and  the  capital  equally  among 
his  children  who  should  be  living 
at  his  death,  but  directed  that  if 
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any  daughter  married,  the  interest 
of  her  share  should  be  paid  to  her 
for  her  separate  use  for  her  life, 
and  after  her  death  to  her  hus- 
band for  his  life,  and  after  the 
death  of  the  survivor  equally 
among  their  children ;  and  if  the 
daughters  had  no  children  living 
at  their  respective  deaths,  the 
principal  of  their  portions  to  be  at 
their  own  disposal : — HeU  that 
the  event  of  a  daughter's  marry- 
ing was  not  to  be  restricted  to  a 
marriage  in  the  lifetime  of  the 
widow.     fVilham  v.  Wiiham. 

Page  758 
See  Executors. 

Legacy. 

Legatee. 

Vendor  and  Purchaser,  2. 

WINDING-UP  ACTS. 
1.  A  solicitor,  who  was  a  share- 
holder in  an  incorporated  company, 
knowing  it  to  be  in  difficulties, 
transferred  his  shares  to  his  farm 
bailiff,  a  man  without  property. 
The  transfer  purported  to  be  made 
for  50/.,  but  no  such  sum  was  ever 
paid,  nor  had  the  transferree  ever 
agreed  to  pay  any  sum.  The 
transferror  admitted  that  he  had 
made  the  transfer  to  get  rid  of  his 
liability,  and  had  asked  the  trans- 
ferree to  take  the  shares  off  his 
hands.  He  also  stated  that  he 
had  informed  the  transferree  (who 
had  no  other  advice)  that  the  com- 
pany was  in  difficulties  j  that  the 
shares  were  worthless,  and  that  a 
liability  might  attach  to  the  owner- 


ship. The  transferree  stated 
he  had  never  looked  apon  hir 
as  owner;  that  he  bad  ali 
considered  that  the  shares  i 
merely  put  into  his  name  to  si 
some  purpose  of  the  transfern 
and  that  he  had  always  undersl 
that  he  should  be  indemnii 
The  company  having  been  ord< 
to  be  wound  up,  the  transfer 
as  solicitor  of  the  transferree, 
without  communication  with  h 
made  an  offer  to  contribute  a  a 
towards  the  debts  of  the  compi 
to  escape  all  further  liability, 
admitted  that  this  sum  was  to  h; 
come  out  of  his  own  pocket 
Heldf  affirming  the  decision  of 
Master  of  the  Rolls,  that  the  tra 
fer  must  be  held  to  have  b 
merely  colorable,  and  that 
transferror  was  a  contributory. 
An  appeal  motion  by  a  con 
butory  to  have  his  name  taken 
the  list  being  refused  with  costi 
against  the  Official  Manager, 
creditors'  representative,  who  i 
peared,  though  not  served,  i 
allowed  his  costs  out  of  the  esti 
In  re  the  Electric  Telegraph  Ct 
poffy  of  Ireland,  In  re  Buc 
Case.  Pages 

2.  A  company  called  "  The  Disti 
Savings  Bank,**  was  registei 
in  1858  under  the  Joint  Stc 
Companies  Act,  1856,  with  liroii 
liability,  but  was  never  registei 
under  the  Acts  of  1857  and  18 
relating  to  banking  companies,  a 
its  shares  were  of  1/.  each, 
objects  were  to  receive  deposi 
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to  grant  loans  on  security,  and  to 
conduct  tbe  business  of  emigration 
agents.  Money  could  not  be 
drawn  out  by  cheques  payable  on 
demand,  but  could  only  be  with- 
drawn afler  notice,  and  tbe  com- 
pany kept  banking  accounts  with 
two  banks  in  London  :—Heldj  that 
it   was   not   a   banking   company 


within  the  meaning  of  the  acts 
relating  to  such  companies,  and 
that  the  Court  of  Chancery  had 
no  jurisdiction  to  make  an  order 
for  winding  it  up.  Ex  parte  Coe^ 
re  District  Savings  Bank.  Page  3S5 
See  Chambers. 

CoNTRlBnTORY. 

Insolvency. 
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